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OF AGREEMENTS FOR BUILDING LEASES, BUILDING LEASES, CONTRACTS 

FOR BUILDING, BUILDING GRANTS, MORTGAGES, AND OTHER FORMS 
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''The present treatise of Mr. Emden deals with the subject in an ezhatistive manner, which leaves 
nothing to be desired.'*'- 71^ Time*, March Z4th. 

" It is obvious that the number of persons intere<ted in the subject of building is no small one. To 
supply ^^^ wants of this class by providing a treatise devoted exclusively to the law of building and 
kindred matters has been accordingly the main objert of Mr. Emden's labours. We are able on the whole 
to say with confidence that his efforts deserve reward. His arrangement of the subject is clear and 
perspicuous. ... It may be said without hesitation that they have been dealt with in a manner which 
merits high commendation.''— 'Zaztf Times, 

** This is a careful digest of a branch of the law which, so far as we know, has not yet been fully 
treated. . . . The book seems to us a very complete and satisfactory manual, alike for the lawyer as for 
the architect and the builder."— kS^/ftr/V^/ youmal. 

** Mr. Emden has obviously ^iven time and labour to his task, and therefore will save time and labour 
to those who happen to be occupied in the same field of enquiry."— Z^w JoumaL 

** In ihisi work Mr. Emden has collected and systematically arranged a mas^ of legal lore relating to 
Building Leases, Building Contracts, and generally to the improvement of land by building and their 
construction. The lawyer, the architect, and the contractor will here find brought into a focus and 
readily available information which would, but for this convenient volume, have to be sought for in 
various quarters.*'— Zaw Magazine, 

** It may safely be recommended as a practical text-book and guide to all people whose fortune or 
misfortune it ii to be interested in the construction of buildings and other works. ' — Saturday /Review. 

" In such cases it is serviceable to possess a book like Mr. Emden's on ' The Law of Building Leases, 
Building Contracts, and Buildings.' The subjects, it is needless to say, are difficult, but the exposition of 
them is sufficiently plain to be comprehen''ed by every ii telligent layman. Mr- Emden's book Is incom- 
parably the best among those which are professedly intended for the use of architects, builders, agents, 
as well as lawyers . . . thmughout the pages there is not a paragraph to be discovered which is not 
perfectly clear."— Tii^ Architect. 

"Mr. Emden's very useful handbook, supplies a desideratum lon^ felt by lawyers, architects 
and others engaged in preparing leases, contracts, and in building operations geneially. The work is 
well printed, and marginal references are given throughout. ''--^M//<i<>»^ Newt, 

** To supply this want is the writer's object in publishing this work, and we have no hesitation in 
expressing our opinion that it will be found valuable by several distinct classes of persons. ... It seems 
to us a good ana useful book, and we recommend the purchase of it without hesitation."— 7A/ Builder. 
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OPINIONS OF THE PRESS. 

** The anthorlttefl are brought down to date, and the whole work Is thoroughly well done. . . . We have 
rarely met with a work in which so much pains have been taken not only to set forth the whole of the law 
and practice to which it relates, but to do so in the ma^t lucid and concise manner. The book will be of 
great assistance to all who are concerned in the Winding-up of Companies, particularly to those who are 
comparatively new to the work. If the practitioner goes wrong with Mr. E^den's book in his hand it will 
be his own fault." — Lavo Times. 

'* We think the arrangement of this book is very good. Each step in winding>up proceedings is traced, 
. . . The statutes ar.t printed at length in the Appendix. . . . There *is a very good thne table, and also a 
convenient tabulated summary of the leading cases upon the liability of contributories. The collection of 
precedents is large, and includes precedents of bills of costs. . . . The work is brought completely up to 
date. With reg-.rd to the treatment of the very numerous cases with which company law abouads, it is 
always intell'gent, and the style is easy and perspicuous." — Law Journal, 

" Mr. Kmden is already well-known as a legal author, and his book on the winding-up of companies 
will, we think, increase his reputation. This treatise is judiciously confined to the important branch of 
company law which relates to * winding up'; and the author is thereby enabled, within the compass of a 
moderate volume, to supply the practitiun r with a very complete work. In ^arrang ment, little is left to 
be desired; and, by variations ('f type and marginal references, the eye is assisted in Its search for any 
particular subject. The appendix of forms and the precedents of bilU of coits cannot fail to be practically 
useful." — Solicitors* JoumcU, 

** Mr Kmden . . . has compiled an admirable treatise on < The Practice in Winding-up Companies.' In 
this volume be has very successfully reduced into a concise and thoroughly practical form, the general 
principles upon which the law and practice relating to winding-up are now adminititercd and regulated. 
The completion of nis laborious task meets a decided want by providing an authoritative handbook and 
work of reference which is complete in every respect. A collection of precedents of the most comprehensive 
diaracter accompanies the book, which is a model of lu licity in matter and arrangement." — Citizen. 

** Mr. Emden's book on the winding-up of companies seems likely to be useful. The 8ul:()(>ct is a special 
one. ... It gives an exhaustive accoimt of the law in a convenient and available form." — Saturday 
Renievj, 
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ADVERTISEMENT. 

The object of this publication is to present to the Practitioner and others a 
handy and inexpensive work, comprising a Complete Annual Digest of every 
Case reported during each year in all the Courts, whether in the " Law Eeports,** 
or in any other Beports, and arranged in such a form as will be most likely to 
prevent the possibility of any Case, on whatever subject, escaping notice. The 
plan is somewhat similar to that successfully adopted in the fifteen years* Digest 
of the " Law Kepoits." 

It is hoped that an Annual Digest, in this form, will be of practical service 
to the Profession. 

The Digest comprises every Case which is contained in the ** Law Beports," 
"The Law Journal," "The Law Times," "The Weekly Beporter," "Cox's 
Criminal Cases," "Cabab^ and Eilis' Beports," "Aspinall's Maritime Law 
Cases," " O'Malley and Hardcastle's Election Petition Beports," " Coltman s 
Begistration Cases," " The Justice of the Peace," and " Neville and Macnamara's 
Eallway Cases." 

Notes of the points of practice arising under the New Bules of 1883, decided 
in Chambers, and reported in the " Weekly Notes," " Law Journal," *' Solicitors * 
Journal," and " Law Times," are also included. 

In addition, all decisions of interest to the English Lawyer reported in the 
Irish Law Beports are inserted in the Digest, So also with the Scotch Cases 
reported in the Court of Session and Justiciary Beports. Of some of the less 
important Scotch Cases a reference only has been made to the subject-matter 
of the decision. 

Beferences also are given to the subject-matter of American decisions which 
are likely to be of use or of general interest, from " Otto's Beports " of the 
Supreme Court of the United States, and the " American Beports of Decisions 
in Courts of Last Besort in the several States." 

The Index contains all the references to the Beports of English Cases. 

Every case followed, specially conbidered, or over- ruled, in or by English, 
Irish, or Scotch decisions, is contained in the table for that purpose. This table 
(consisting of about 18 columns), and the list of all rules which have been under 
the consideration of the Courts, will also be found useful for noting up reports 
and text-books. 

The work is brought down to the time of going to press, and references to 
Hie Times have been added where necessary. 

llie Digest contains over twelve hundred cases. 
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47 L. T. 325, 31 W. R. 57 
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11 Q. B. D. 79, 440 ; 52 L. J. Q. B. 

352, 620 ; 49 L. T. 618 
50, 47 J. P. 692 .. 

10 Q. B. D. 403, 62 L. J. Q. B. 607,) 
48 L. T. 614, 31 W. R. 723 .. f 

23 Ch. D. 525, 52 L. J. Ch. 642,) 

48 L. T. 727, 31 W. R. 810 ..J 

24 Ch. D. 199, 52 L. J. Ch. 758,i 
48 L. T. 968, 32 W. R. 120 .. ) 

48L. T. 880 

24 Ch. D. 317, 53 L. J. Ch. 10, 32) 

W » Jtv. J... •. .» ** J 

23 Ch. D. 372, 49 L. T. 240 

IC. i&E. 98 

48 L. T. 797 

23 Ch. D. 297, 52* L. J. Ch. 428,) 
48 L. T. 424, 31 W. R. 808 ..J 

11 Q. B, D. 174, 52 L. J. Q. B.[ 
349, 49 L. T. 287, 32 W. R. 146 J 

52 L. J. Ch. 745, 31 W. R. 702 
11 Q. B. i). 782, 52 L. J. Q. B. 686,) 
48 L. T. 944, 31 W. Jl. 841 .. 

8 P. D. 16, 52 L. J. P. 24, 48 L. T. 
125, 31 W. R. 292, 47 J. P. 24 

22 Ch. D. 275,52 L. J. Ch. 299,) 
48 L. T. 155, 31 W. R. 469 ..J 

10 Q. B. D. 22, 52 L. J. Q. B. 38, 47 
L. T. 333, 31 W. R. 290, 47 J. P. 
55 

9 Q. B. D. 632, 52 L. J. Q.B. 190, 
47 L. T. 493, 30 W. R. 930, 
47 J. P. 102 
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V. Emerson .. 




t..GaBkill .. 





V. Hubbuck .. 


Att.-Gen. of Ontario v. Mercer 


Aylwin 1 


. Evans 



48 L. T. *"2, 47 J. P. 630 

22 Ch. D. 275, 52 L. J. Oh. 2i)<J 

48 L. T. 155, 31 W. R. 469 .. 

8P.D.5,4BL.T.46<t,5Aflp.M.C.4.^ 

10 Q- B. D. 480, 52 L. J. M. C. S4,i 

31 W. B. 521, 47 J. P. 184 .. ( 

21 Ch. D. 6t)4, 52 L. J. Ch. 138,i 
48 L. T. 18, 31 W. B. 282 

49 L. T. 356, 31 W. B. 101 

10 Q. B. D. 577, 52 L. J. Q. B. 104,1 
48 L. T. 342, 31 W. R. 233, " 
J. P. 356, 1 Colt. 289 .. 

22 Ch. D. 218, 52 L. J. Ch. 294,1 

48 L. T. 148, 31 W. R. 425 
24 Ch. D. 637, 52 L. J. Ch. 793.( 

49 L. T. 163, 32 W. R. 30 
IC. &E. 118 
21 Ch. D. 492, 47 L. T. 638, 

W. R. 177 

23 Ch. D. 330, 52 L. J. Ch. 587,1 
48 L. T. 863, 31 W. B. 641 

48 L. T. 681, 5 Aap. M. C. 61 
49L. T. 204 

24 Ch. D. 709, 48 L. T. 725 
52 L. J. Ch. 711, 49 L. T. 236,t 

32 W. R. 88 .. .. 
24 Ch. D. 26, 49 L. T. 221 

21 Ch. D. 510, 48 L. T. 46, 
W. R. 149 

52 L. J. Ch. 537, 49 L. T. 345, 3li 

W. B. 477 
10Q.aD.477,48L.T.634,31W.R.( 

667, 47 J. P. 3X2, 1 C. & B. 34 ( 

49 L. T. 159, 33 W. R. 16 

23 Ch. D. 217, 48 L. T. 196, i 
W.B. 801 

24 Ch. D. 709, 48 L. T. 725 

8 P. D. 165, 52 L. J. P. 60, 31 W. R. I 
660, 47 J. P. 440 
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L. T. 5iO, 31 W. B. 163 

23 Ch. D. 60, 52 L. J. Ch. 567, 48) 
L. T. 445, 31 W. R. 463, 47 J. P. 
453 
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11 Q. B. D. 16.62 L.J. Q. B. 3: 

48 L. T. 582, 31 W. R. 499, 47! 
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10 Q. R D. 101, 52 h. J. Q. B. 67,1 

48L. T. 18,31 W. R. 191 
22 Ch. D. 537, 52 L. J. Ch. 163,1 

47 L. T. 566, 31 W. B. 135 , 
10 Q. B. D. 488, 52 L. J. Q. ! 

464, 48 L. T. 608 
8 App. Cas. 767, 52 L. J. P. C. 84,1 

49 L. T. 312 
52 L. J. Ch. 105, 47 L. T. 568 
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Bath, Ex parte. Be Phillips .. 
Beams ». Hea1y, Es parte 
Beatiy r. GiUbankB .. 

Bcavan v. Beavan 



Bech, Be. lie Cartiogtoa Estate .. 
Beckett-BeniaoD, Ex parte. Se WUkinMm 
Beckwith's Obk. Be Taurine Co. .. 



■ V. Kilmorey 



■). Sunderland Building Societj , 
I. Von Dadclszen ,, 



8App. Cag.623 

8 P. D. 168, 52 L. J. P. 98, 31 W. B.] 
660, 47 J. P. «0 ] 



9 Q. B. D. 235, 62 L. J. Q. B. 50,| 

46 L. T. 515, 794 ; 30 W. R. 950| 

1C.&E. 121 

62 L. J. Ch. 237, n., 45 L. T. 579 
24 Cb. D. 156, 62 L. J. Ob. 704, 48 

L. T. 822, 31 W. R. 913 
24 Ch. D. 477, 49 L. T. 2'^, 32 

W ft. 315 

23 Oh. D. 472, 62 L. J. Ch. 495, 

■ii^L. T, 323,31 W. R.569 .. 
52 L. J. Ch. 656, 48 h. T. 615, 31 

W.K.563 

52 L. J. Ch. 5C5, 48 Lv T. 573 .. 

53 L. J. Ch. SB, 48 L. T. 348, 31 
W. B.514 .. - .. 

23 Ch. D. 195, 52 L. J. Ch. 408,] 

48 L. T. 476. 31 W. B. 743 .. I 
11 Q. B. D. 474, 49 L. T. 442, 471 

T p Ortg i 

22 Ch." D. 460, 48"l. T."293, 311 
W.jR. 281 1 

15 Ooi C. C. 242, 12 L R. Ir. 46.. 
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11 Q. B.D. 775, 52 L. J. Q. B.e94 
11 Q. B. D. 643, 48 L. T. 701, 5| 

Asp. M.C.74 I 

52 L. J. Ch. 246, 31 W. R. 335 .. 

23 Ch. D. 440, 52 L. J. Ch. 857,1 
48 L. T. 134, 32 W. B. 73 ..I 

W. N. 1883, 198; 18 L. J. (N.)i 
651, 76L.T.(N.) 77,28 8. J. 861 

24 Ch. U. 353, 49 L. T. 385, 321 
W R.47 ■ j 

24 Cli. D. 102, 52 L. J. Ch. 798, 49| 
L.T. 590 

48 L T. 535, 5 Aap. M. C. 53 .. 

10.&B. 13 

22 Ch. 1). 101, 47 L. T. 437, 311 

W.B.319 ( 

W. N. 1883, 207 ; 16 L. J. (N.)l 
665, 76 L. T. (N.> 94, 28 S. J. 
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Davey v. London and South W'eateru By, Co. 
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DavieB tfl Jonea & Evana 

Davis V. Burton ,. 

V. Harford 
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Dean, Re. Dean v. Wright „ 
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De Geer u. Stona 
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DBonauagee u, Grey ,. 



31 W. B. 578 
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FOB THE YEAB 1883. 



XIX 



Nakne of Case. 



Dick V. Ba^art .. 
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Dobbs v. Grand Junction Waterworks Co. 

Dopnell v. Bennett 

Doodson V. Turner. Be Knowles 
Donnont v. Fumess By . Co. . . 

Doughty v. Firbank* .. ... 

• • • ■ • « 

** Douglas,*' The 

Downing V. Schneider .. 

• • • • • 

Drew V. Metropolitan Board of Works . 

Dronfield Silkstone Co., Be. (No. 2) 
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Eastwood V. Clark. Be Gadd 



Eatdn v. Storer.. 



•I 
■1 

•t 

. * 

••I 
•1 
-I 
••1 

-I 
•I 
■I 
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(H.L.)45 S 
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47 L. T. 60^, 49 L. T. 541, 31 
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21 Ch. D. 583, 48 L.' T. 89, 31) 

W. B. 211 
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Elliott, Re. Elliott v. Smith.. 
1;. Lord .. .. .. 

Ellis v. Ellis 
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Evans v. Edwards 
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9 Q. B. D. 636, 52 L. J. Q. B. 41,) 
47 L.'T. 593, 31 W. R; 318,} 

47 J. P. 196 j 

48 L. T. o32 •• " .. .. 

48 L. T. 77 .. .. .. *. 

8 P. D. 39, 129 ; 51 L. J. P. 55,) 
49 L. T. 87, 31 W. R. 736 .. ( 

22 Ch. D. 236,. .52 L. J. Ch. 222,) 

48 L. T. 27, 31 W. R. 336 .. f 
52 L. J. P. C. 23, 48 L. T. 642,) 
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8 P. D. 188, 52 L. J. P. 99 49 L. T.> 
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49 L. T. 35, 32 W. R. 84 
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8 App. Cas. 304, 52 L. J. P. C. 26, 
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633, 76 L. T. (N.) 58, 28 S. J. 68 
52^ L. J. Ch. 304, 48 L. T. 567, 

31 W. R. 495 
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M.C.35.. ' .. .. A 

48 L. T. 771, 5 Aep. M. C. 75 .. 
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Fewings, Ex parte. Be Sneyd 

Fielding v. Hawley- 

Finch (or Wynne-Finch), He. Finch v. Finch^ 

Finnis, Ex parte. Finnis to Forbes .. .. j 

— to Forbes. Ex parte Tower Wardf 

Schools • .. .. - .. •• .. f 

Fitzwater, Re. Fitzwater v. Waterhouse 
Flavell, Re. Murray v, Flavell 

Flaning v, Newport Ry. Co. .. ,. .»< 

Flitcroft*s Case. Be Exchange Banking Co. . . •j 

Flower v. Sadler 

Foat v. Margate (Mayor of) .. 



Reference to Reports. 



Follett V. Pettman 
Forbes v. Jackson 

Fore Street Warehouse Co." v. Durrant 

- » • . . . 

Forsdike u. Colquhbun.. .. 
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Fost^, Ex parte. Be Foster .. 

- • 

V, Davifl. Re Macrae 

Fothergill v. Phillips .. 

Fourdrinier, - Ex parte. Be Artistic Colour J 
Printing Co. .. - f 

Fowler, Be. Ex parte Brooks and Pickering] 
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Fiance V. Clark.. 

Francis v. Hay ward 

Frank Mills Mining Co., Be .. 
Fraser, Be. ' Yeates v. Eraser .. 
V. Cooper Hall & Co. .. 

v. Mason 

Frecheville v. Souden (or Louden) 
Freegard 21. Freegard .. 

Freer, Be. Freer i>: Freei* * . . 
French, Ex parte. Be Trim .. 
Fjwjton (W. A.), Be .. 
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W. N. 1883, 201 ; 52 L. J. Cb. 724,) 

.48 L..T. 616,.31 W,.R. 675 .. ) 

48 L. T. 639, 47 J. P. 682 

23 Oh. D. 267^ 48 L, T. 129, 31 
.W. R..526 . .... .. 

24 Ch. D. 587, 48 L. T. 813, 32 
.W. R. 55 

24 Ch. D. 591,' 48* lV T."814, 32 

. . W . Urn 00 • . . .... . * . . 

52L. J. Ch. 83 

32 W. R. 102 

8 App. Cas. 266, 10 G^ of S. Cas. 
(H.L.) 30 .. .. .. 

21 Ch. D. 519, 62 L. J. Ch. 217, 
48 L. T. 86, 31 W. R. 174 " .. 

lOQ. B. D. 572 

11 Q. B. D. 299, 52 L. J. Q. B. 711, 
47J. P. 535 

23 Ch. D. 337,-62 L. J. Ch. 521, 
48 L. T. 865, 31 W. R. 779 '.. 

19 Ch. D. 615, 61 L. J. Cb. ^90, 
•48L.T. 722,30 W.R. 652 .. 
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22 Ch. D. 797,* 52 LI J. Ch. 577,) 

47 L. T. 738, 48 L. T. 497, 31 1 
W. B:774 .. ' .. ..I 

48 L. T. 410, 31 W. B. 411 

24 Ch. D. 439, 52 L. J. Ch. 401, 
833 ; 49 L. T. 5, 32 W. B. 6 .. 

21 Ch. D. 510, 48 L. T. 46, 31 W. B. 
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23 Ch. D. 261, 48 lV T. 32,' 453^ si 
W.B.833, 47 J. P.470.. 

22 Ch. D. 830, 52 L. J. Ch. 362, 48) 
L. T. 185, 31 W. B. 374 .. f 

22 Ch. D. 177, 52 L. J. Ch. 12, 291 ;) 

48 L. T. 297, 31 W. B. 488, 47 1 
J. P. 517 .. .. .. ,. J 

23 Ch. D. 52, 52 L. J. Ch. 457, 49* 
L. T. 193, 31 W. B. 440 .. C 

22 Ch. D. 827, 52 L. J. Ch. 469, 48) 
L. T. 187, 31 W. B. 375 

23 Ch. D. 685, 62 L. J. Ch. 684, 48 
L. T. 754, 31 W. B. 714 

10 Q. B. D. 398, 11 Q. B. D. 574, 
62 U J. Q. B. 423, 643 ; 48 L. T. 
269, 31 W. B. 550, 47 J. P. 358 

48 L. T. 612, 47 J. P. 613 

8 P. D. 186, 52 L. J. P. 100, 32) 

W. B..95.. .. .. ..f 

22 Ch. D. 622, 52 L. J. Ch. 301,) 

31W. R. 426 f 

52 L. J: Ch. 48, 47 L. T. 339 .. 

11 Q. B. D. 545, 52 L. J. Q. B. 545,) 
• 49 L. T. 290, 31 W, B. 581, 804 f 
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Friend v. Towers 

Fuggle V, Bland 
Fuller V. Alexander 

V, Alfoid 



Furnival v. Brooke 



a 



G. V. H. 



Gadd, He. Eastwood v. Clark 
Grage V. Elsey ^ 

Gale, Ee. Blakev. GMe 

Gard t;. Commissioners of Sewers 
Gtirdner v, Fumess By. Co. . . 
^ V, Smart . .. 

Garrard v. Lewis .. ... 

Gee t;. Johnson.. 

Geisel, Ex pfeui^. He Stanger 

General Credit Co. v, Glegg .. 

George v. Lysaght 

" Gkorge Roper," The .. 

Gibbs V. Great Western By. Co. 

Gibbs V, Sidney 

Gilbert v. North London By. Co. 
Gilbert v. Whitfield ... 

Gilbey v. Jeffries 

Gleadow V. Leetham ., 
Gloag & Miller's Contract 



Glyn & Co. v. East and West India Dock Co. . 



Godfrey, Be. Godfrey v. Jfaulkner .. 
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Godfrey's Trusts, Be .. 
Gold Hill Mines, Be .. 
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10 Q. B. D. 87, 52 L. J. Q. B. 109,) 
48 L.T. 973, 31 W. B. 247, 47 
J. P. 197, 1 Colt. 310 .. 

11 Q. B. D. 711 

52 L. J. Q. B. 103, 47 L. T. 443 .. 
10 Q. B. D. 418, 52 L. J. Q. B.) 

•265, 48 L. T. 481, 3l W. B. 522, 

47J. P. 423 

49L. T. 134 . ..... 



J. X. OXJOyOl. W. Xi. *J.< 

Q. B. D. 518, 52 L. J. M. C. 44,) 
:8 L. T. 226, 31 W. B. 500, 47 1 
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W. N. 1883, 233; 16 L. J. (N.) 

715, 76 L. T. (N.) 148, 28 S- J. 166 
23 Ch. D. 134, $2 L. J. Ch. 396, 48 

L. T. 395, 31 W. B. 417 
10 Q. B. D. 518, 52 L. J^ M. C. 44, 

48 

J 
22 Ch. D. 820, 48 L. T. 101, 311 

W. B;538 .. .. .. } 

49 L. T. 325 

47 J. P. 232 

IC. &E. 14 

10 Q. B. D. 3^, 47 L. T. 408, 31 
W. B. 475 

W. N. 1883, 195 ; 16 L. J. (N.) 634, 

76 L. T. (N.) 58, 28 S. J. 68 .. 
22 Ch. D. 436, 48 L. T. 405, 31 

W. B. 264 

22 Ch. D. 549, 62 L. J; Ch. 297, 48 

L. T. 182, 31 W. B. 421 
49L. T,49,47J. P. 696.. . .. 
8 P. D. 119, 52 L. J. P. 69, 49 

L. r. 185, 31 W. B. 953 

11 Q. B. D. 22, 48 L. T. 640, 31 
•W. B:722 .. .. • .. 

49L. T. 132 

I.e. &E.31 

52 L. J. Ch. 210, 48 L. T. 383 .. 

11 Q. B. D. 559, 52 L. J. Q. B. 116,) 

•601 ; 47 L. T. 473, 48 L. T. 699, 1 

31 W. B. 381, 47 J. P. 102 ..J 

22 Ch. D. 269, 52 L. J. Ch. 102, ( 
48 L. J. 264, 31 W. B. 269 .. ( 

23 Ch. D. 320, 52 L. J. Ch. 654, 
48 L. T. 629, 31 W. B. 601 .. 

7 App..Cas. 591, 52. L. J. Q. B. 
146, 47 L. T. 309, 31 W. B. 201, 

.4 Asp. M. C. 580 
23 Ch. D. 483, 52 L. J. Ch. 820, 

• 48 L. T. 853, 32 W. B. 23, 47 
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23 Ch. D. 205, 52 L. J. Ch. 479, 

. 48 L. T. 389, 31 W. B. 426 .. 
23 Ch. D. 210, 49 L. T. 66, 31) 

W. B. 853 .. .. ..]\ 
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"Golden Sea," The' ,. 
Gojdsmid V. 0reat Eastern By, 
Goodliftiid V. Ayscough 

Goodhart V. Hyett . 
Goodlaad v. Gwing 

Goodman v. Saltaeh (Mayor of) 



Goodson, Ex parte. Re Alexandra Palace CoJ 

Gorton e. Macintosh 

CcHigb'a Trust:-, lie. Ex parte Great Weatero, 

By. Co. .. , 

Graham ». MaMey. Re Hawthorne.. 

Grant, Re. Walker v. Martineau 

Grant o. Eaaton 

Graves p. Masters ,. .. ,. 

Gray v. North Eastern By. Co. ., ,. 

Grayo. Stflit ; 

Great Eastern By. Co. v. Hackney Board of,- 

Works y 

Great KortLem Steamship Fishing Co. w. 

Great Sonthem Mysore Gold Mining Co., Be. ' 
Great Western By. Co., Ex parte. Be Bushell, 
— Ex parte. BeGough's; 



'IVnats 



Co. 



■ V. Central Wales By. 



tenham Bj. Co. 
Great Wheal Polgooth, Ro 
Greaves' Settlemant Truals, Rt 
Green t. Duckett 



'. Halesowen By. Co. I 

'. Swindon and Chel- 



v. Poster 

V. Humphreys .. 

V. Smith, Bo Smith (No. 1) 

"--^ ^ -(No. 2) 

Greene Ik Foster 

Greennay V. BateheloT.l " .. 



7 P. D. 194, 51 L. J. P. 64, 471 
L. T. 579, 30 W. B. 842. 5 I 
M. C. 23 .. 

47L. T. 727 

10 Q. B. D. 71, 52 L. J. Q. B. 97,i 
47 L. T. 701, 31 W. R. 114 

32W. B. 165 
IC. &E.43 

7 App. Cas. 633, 52 L. J. Q. B.I 
193, 48 L. T. 239, 31 W. R. r~ 

47 J P 27fi 

23 Ch. D. 297, 52"l. J.'ch. ^ 

48 L. T. 424, 31 W. B. 803 
81 W, R. 232 

24 Cb. D. 669, 49 L. T. 494, 32* 
W. B. 147 .. .( 

23 Ch. D. 743,52 L.J. Cb. 760,1 
48L. T. 701,-32 W. E. 147 

52 L. J. Ch. 552, 48 L. T. 937, 311 
W. R. 703 .. ^ 

32 W. B. 124, 239.. 
1C.&E. 73 
48L. T. 904 

11 Q. B. D. 668, 62 L. J. Q. B. 412,1 

49 L. T. 288, 31 W. E. 663 .. f 

8 Ap]^ Cas. 687, 52 L. J. M. a 1051 
49 L. T. 509, 31 W. B. 769 

11Q.B.D. 225 ,. 

48L.T. 11 

22 Ch. D. 470, 52 L. J. Ch. 734, 
48 L. T. 196, 31 W. B. 419 

24 Cb. D. 669, 49 L. T. 494, ; 
W K.147 

10 Q. li. J}. 231, 52 L. J. Q. 6. 211, 
48 L. T, 234, 315 ; Bl W. R. 321, 
4 Nev. & Mac. 110 

62 L. J. Q. B. 478, 48 L. T. 710, 
4 Nev. A Mac. 224 

22 Ch. D. 677, 63 L. J. Ch. 306, 47 
L. T. 7M,3L W R. 479 

63 L. J. Ch. 42, 4fl L. T 20, 82 
W. R. 107, 47 J. P. 710 

23 Ch. D. 313, 52 L. J. Cb. 763, 
48 L. T. 414, 31 W. B. 807 

11 Q. B, D. 275, 52 I* 0. Q. B. 435, 
48 L. T. 677, 31 W. R. 607, 47 
J. P. 487 

22 Ch. D. 66il, 52 L. J. IJh. 470, 
48L. T.411, 81 W. B. 285 

23 Cb. D. 207, 52 L. J. Ob. 6 
48L. T. 479 .. 

22 Cb. D. 586, 52 L. J. Cb. 411, 
48 L. T. 254, 31 W. B. 413 

24 Ch. B. 672, 52 L. J. Ch. 921, 
49L. T. 297 

22 Ch.D. 666, 52 L. J. Ch. 470, 

48L.T.411,31 W. B. 285 
47 J. P. 792 



XZIT 



COMPLETE INDEX TO ALL ENGLISH GASES 



Name of Case. 



Greenwell v. National Provincial Bank 
Groer v. Youijg .. •• . .. 
Gribtborpe School fioard, Ex parte .. 
Griffith, Ex parte. Be Wilcoxon 

^^^■""^""~* s will •• »»'" »• •• 



Guardian Permanent Building Society, 
Ex parte Calvert, Hawkins, Scott .. 

Gu^ret V, Young 

Guinness v. Land Corporation of Ireland 

Gullischen v, Stewart .. 
Gurney v. Gumey .... 
Gntbrie v, Walrond 
Gwatkin V. Bird 



•I 
1 
i 



H. 

Hack V, London Provident Building Society 

Haggard v. Haggard. Be Margitson .• 
Haigh V. Royal Mail Steam Packet Co. 

Halesowen By. Co. v. Great Western By. Co 

Hall, Ex parte. Be Wood .. 

V, Brand .. ., .. 

V. Liardet (No. 1) 



V. 



(No. 2) 



V. Beid 



Hallett to Martin 
Hanbury's Trusts, Be .. 

Hance v, Fortnum 

Hannay v. Basham 
Harben V. Phillips 

Harbottle v. Terry 

Harcourt, Be. Danby v. Tucker 
Harman to CFxbridge By. Ca .. 

Harper, Ex parte. Be Tait .. 



•I 
\ 



.' 



) 



1 
tl 



Reference to Reports. 



1 C. & E. 56 •• .. •• 

24 Ch. D; 545, 62 L. J. Ch. 915,] 

49 L. T. 224, 31 W. B. 931 .. I 
47 J. P. 727 
23 Ch. b. 69, 52 lV J. Ch.'717, 48| 

L. T. 450, 31 W. B. 878 .. j 

49L. T.161 .... 

22 Ch. D. 440, 52 L. J. Ch. 857,1 

48 L. T. 134, 32 W. B. 73 
W. N. 1883, 216 ; 16 L. J. (N.) 683 ;) 

76 L. T. (N.) 112, 28 S. J. 121 
22 Ch. D. 349, 52 L. J. Ch. 177,| 

47 L. T. 517, 31 W. B. 341 . 
11 Q. B. D. 180, 52 L. J. Q. B. 648, i 

49L. T. 198, 31W. B. 745 . 
48L. T. 529 .... .. 

22 Ch. D. 573, 52 L. J. Ch. 165,j 

47 L. T. 614, 31 W. B. 285 .. ( 
52 L. J. Q. B. 263 



CL 225,) 
V^.B.378,| 

. . * * J 



.. 



23 Ch. D. 103, 52 L. J. CL 225, 
541 ; 48 L. T. 247, 31 W 

48L.T. 172V31wVb. 257 

52 L J. Q. B. 395, 640; 48 L. T.) 

267, 5 Asp. M. C. 47 .. .. ( 
52 L. J. Q. B. 473, 48 L. T. 710, 

4Nev. &Mac224 

23 Ch. D. 644, 62 L. J. Ch. 907, 
49 L. T. 276, 32 W. B. 179 .. 

12 Q. B. D. 39, 53 L. J. Q. B. 19,i 

. 49 L. T. 492, 32 W, B. 133 .. ( 

W. N. 1883, 165; 16 L. J. (N.)J 

608, 76 L. T. (N.)24, 28 S. J. 26 J 
W. N. 1883, 176; 16 L. J. (N.)) 

624, 76 L. T. (N.) 42, 28 S. J. 47r 
10 Q. B. D. 134, n., 4a L. T. 221, n. 

24 Ch. P. 624, 52 L. J. Ch. 804,) 
48 L. T. 894, 32 W. R 112 .. f 

62 L. J. Ch. 687, 31 W. B 784 .. 

10 Q. B. D. 218, 52 L. J. M. C. 25, 

48 L. T. 229, 31 W. B. 271, 

47 J. P. 325 
23 Ch. D. 195, 52 L. J. Ch. 408,1 

48 L. T. 476, 31 W. B. 743 .A 

23 Ch. D. 14, 48 L. T. 334, 741 A 
31 W. B. 173 .. .. ..f 

10 Q. B. D. 131, 52 L. J. M. C. 31,) 

48 L. T. 219, 31 W. B. 289,1 
47J. P. 136 j 

31W.B. 578 

24 Ch. D. 720, 52 L. J. Cb. 809,1 

49 L.. T. 130, 31 W. B. 857 .. f 
21 Ch. D. 537, 52 L J. Ch. 117,1 

47 L. T. 421, 31 W. B. 152 .. ( 



Column 

of 
Digest. 

14 
406 
30Q 

29 
216 

55 

329 

70 

389 
150 
445 
319 



53 

456 
69, 126 

353 

37 

304 

329 

329 
162 
207 
378 

142 

417 
80 

162 

168 
431 

U 



FOB THE TEAS 1883. 



Harrald, Re.. WUde r. Walforf 
Earriii v. Cial[nii 
' V. Jenkias 

u. Jewell (or SeweU) .. 

V. Lamlietli Burial Bnard 

■ P. Tenpany 

Harrison v, t>eutner .. •■ 
Harrop's Settled Estate, Re .. 
Hftrt, He. Ex parte CaldJcolt 
Hartcup v. Bell 

Harveyf. Fame ■ 

Hatvey V. HnnicipBl Permanent Bailding) 

Society 
Eatton, Be. Webb v. Stenton 
Haniwell, Gx parte. Be Hemingway 
Eawes v, Haegfx 
Hawkins, Expartei Be Suardian FermeneDt 

Building Society 
Hawthorne, Be. Graham v. Masscy .. 
HaygBrth's Settlement Tmats . . 
Eayman, Be. Ex parte Pratt 
Hayeon, Be. Booth v. Trail „ 



Heard e. Borgwardt (No. "l) ., 

T— V. — CNa2) .. .. 

Beam v. OlanTJUe 

Heavtn V, Pender 

HsBTej, £x parte. Re WoodbouBe ., 

"Hector," The .. 

Heilbut, Ex part*. Be Foster 

"Heinrich Bjorn,''The " 
Helder, Ex parte. Re Lewis.. 
HummingB v. Willianuon (No. 1) ,. 
V. (No. 2) .. 



RercreDca t« Report*. 



52 L. J. Ch. 435, 48 L. T. 352, 

31 W. E.618 

47 J. P. 727 

22 Ch. D. 48i; 52 L. J. Ch. 437, 

47 L. T. 670.31 W. B. 137 .. 
W. N. 1883, 216; 16 L. J. (NO 

683, 76 L. T. (N.) 112, 28 8. J. 

121 

47 J. P. 601 

IC. &E.65 

24 Ch. i). 694, 62 L. J. Cb. 927,: 

49 L. T. 91, 31 W. R. 837 
24 Ch. D. 717, 48 L. T. 937 
48L.T.910 ■ - .. ■ .. 



IC. J 



;. 19 



•p. ^ 

X. T. 273, 31 W. B. 483, 
47J.P.808 .. .. ,.J 
52L. J.Ch. 349 .. 

11 Q. a D. 518, 52 L. J.Q. B.584,1 
48 L. T. 268, 49 L. T. 432 ..I 

23 Ch. D. 626, 52 L. J. Cb. 637, 
. 48 L. T. 742, 31 W. B. 711 .. 
23 Ch. D. 173, 52 L. J. Cb. 449, 
48 L. T. 518, 81 W. B. 576 .. 
23 Ch. D. 44t^ 62 L. J. Ch. 857, 

48 L. T. 134. 32 W. B. 73 
23 Ch. D. 743, 52 L. J. Ch. 760, 
.48L..T. 701,32W. B.147 .. 
22 Ch. D. 545, 52 L. J. Cb. 416, 

48 L. .T. 24,31 W.B. 316 

21 Ch. D. 439, 52 L. J. Ch. 120, 
47 L. T. 368, 31 W. B. 189 .. 

12 Q. B. D. a, 63 L. J. Q. B. 24, 
4flL.T 471,32 W.R. 123 .. 

32 W.B. 26 

1C.&E.40 

W N. 1883,173; 16 L.J. (N.)622, 

76L. T. (N.) 41, 28 S. J. 46 .. 
W, N. 1883, 194 ; 16 L. J. (N.) 633, 

76 L. T. (N.) 68, 28 S. J. 67 .. 

48 L. T. 356 

11 Q.B. D.603, 52 L. J. Q. B. 702 

49 L. T. 357, 47 J. P. 87, 709 .. 
48 L. T. 912 



8 P. D. 218, 52 
48 L. T. 890; 2 

22 Ch. D. 797, 
47 L. T. " 



W. ] 



774 . 



L. J. P. 47, 51;1 

1 W. R. 881 .. I 
52 L. J. Ch. 677,' 
48 L. T. 497, 31 



8P.D.1G1.52L. J. P. 83, 49L.T.; 

405, 32 W. B. 279 
24Ch.D.339,4BL.T.612 

10 Q. B. D. 469, 52 L. J. Q. B. 273,1 
■ 400 48 L.T 392, 681 ; 31 W. B. ' 

924, 47 J. P. 390 .. .. ' 

11 Q. B. D. 533, 52 L. J. Q. B.i 
416, 49 L. T. 361, 32 W. B. 267 1 



COMPLETE INDEX TO ALL ENGLISH CASES 



Reference to Beporta. 



HemiDgwaf, Se. Es parte Eauxwell 

Henry v. Annitage 

Heake v. SamuelBon 

Hewitt's Case. BaCuiumbin Chemical Worked 

Hickman, Ex parte. Re Tamlyp 

, Re. Es parte Strawijridge 

HicksoD *. Darbw .. .. ,, ., l 

Hill, Es parte. Be Bird '. 

Hills V. BeeTes.. 
HiecockB V. Jennonson 
HUcoe, Re. Hiscoe v. Waite 

"Hochuiig,''The ! 

Hockley ». Wyatt I 

Holder v. Uargale (Uayor oO •■ -J 

Hollins V. Vemey 

Holmes v. Amaza Durkee 

Holt, Re. Bz parte Uutchinsoa 

Homan, In goods of 

Hom&ay r. Phillips .. .. .. ..1 

Hone's Trusts, Re J 

Hood V. Newby .. ,. ., ..1 

"Hope," The ] 

Hopkins, Re. Williams v. Hopkins .. .. J 

Hopkinwn v. Lovering .. .. .. J 

Hornby V. LivBrpcil Gasligbt Co. 

Horsful V. Ualifiix Bankiug Co. 

Horsley v. Price ., ., „ ,,] 

Howard v. Maitland 

Howes V. Prudential Assurance Co. .. 

Hubert, Ex parte 

Hudson, Ex parte. Re Walton .. ..I 

'a Trusts, Re ! 

Hu^ins, Ex parte. Be Huggins ..I 

Hughes V, Perdval ,. ,. .. .. I 

Hughes- Ballett v. Indian Mammoth Gold) 
Mines Co. > 



23 Ch. D. 626, 52 L. J. Ch. 737,1 
■48L. T. 742,31 W. R. 711 .. I 

62 L. J. Q. B. 165, 48 L. T. 576,1 
31 W. B. 244, 32 W. It. 192 .. I 

12 Q. B. D. 30, 49 L. T. 474 

47 L. T. 671, 4S L. T. 479, 32] 
W. R 234 I 

48 L. T. 913, 32 W. R. 173 
48 L. T, 913, 32 W. R. 173 

23 Ch. D. 690, 62 L. J. Ch. 453, 48] 
h. T. 449, 31 W. R. 361, 417 

23 Ch. D. 695, 62 L. J. Ch. 9' 
49 L. T. 278^ 32 W. B. 177 

31 W. R. 209 

10 Q. B. D. 360, 52 L. J. M. C. 42,1 

48 L. T. 226, 31 W. R. 656, 47 
J. P. 183 

48L.T. 510 

7 App. Cas. 512, 61 L. J. P. C. 92,1 
47 L. T. 485, 31 W. B. 303, 
5ABP.M. C. 39 

7 P. D. 239, 51 L. J. P. 92, 47 L. T. 
364, 46 J. P. 792 .. „l 

11 Q. B. D. 299, 62 L. J. Q. B. 711,1 
47 J. P. 635 I 

11 Q. B. D. 715; 53 L. J. Q. B. 80 

lO.&B. 23 

47L. T. 483 

3iW, B.966 

24 Cb. D. 439, 52 L. J. Ch. 401,1 
833, 49 L. T. 5, 32 W. B. 6 .J 

22 Ch. D. 663, 52 L. J. Ch. 296,48 
L. T, 266, 31 W It. 37rf 

21 Ch. D. 605, 52 L. ,T C!i. 204,47 
L. T. 721, 31 W. B. 186 

8 P. D. 144, 62 L. J. P. 63, 49 L. T. 
158, 32 W. B.269 

52 L. J. Ch. 736, 48 L. T. 513, 31 

W. R. 495 
11 Q. B. D. 92, 52 L. J. Q. B. 391, 

47 J. P. 519 

47 J, P. 231 

52L. J. Ch.599 .. 

11 Q. B. D. 244, 62 L. J, Q. B. 603,1 

49 L. T. 101, 31 W. B. 786 .J 

11 Q. B. D. 695 

49L.T. 133 

47 J. P. 724, I6C01C. C. 166 .. 

22 Ch. D. 773, 62 L. J. Ch. 584,1 
47 L. T. 674, 31 W. R. 372 .. 

52 L. J. Ch. 789, 48 L. T. 562, 31 
W. B.778 

21 Ch. D. 85, 51 L. J. Ch. 936, 471 
L. T. 639, 30 W. R, 878 

8 App. Cas. 443, 52 L.J. Q. B. 719,1 
49 L. T. 189, 31 W. B, 725, 4?' 
J. P. 772 .... I 

22 Ch. D. 661, 62 L. J. Ch. 418, 481 
L. T. 107, 81 W. R, 286 I 



FOR -raB YBAE 1883. 



Eiilton, Re. Webb v. Stenton 
Humniings V, WilliamBon (No. 1) 

(No. 2) 

Ilunipbreys v. Allen .. 

' BumphrlES, E«. Smith ti. MiUidge 
HmmingB v, WillianiBon (No. 1) 

(No. 2) 

Hunt V. Hunt .. 
Buret 17. Hurst.. 



■ ■■ -' s TruBtB, Re 

Eutton V, Lippert 

V. West Cork Ry. Co. „ 

Bfmati V. Helm .. .. 



11Q.B, D.518, 52 L. J.Q. B. I 
48 L. T. 268, 49 L. T. 432 

10 Q. B. D. 459, 52 L. J. Q. B. 1 
400; 4B1,.T.392,£81;31W.R. 
336,934; 47 J. P. 390 .. 

11 Cl. B, D. 533, 52 L. J. Q. B. 416, 
4»L.T.361 

iP. D. 16, S2 L. J. P. 24, 48 L. T. 

12S, ai W. R. 292, 47 J. P. 24 .. 

It} Q. B. D. 148, 62 L. J, Q. B. 140 

48 L, T. 60, 47 J. P. 244 
24 Ch. D. 691, 49 L. T. 594 
lOQ. B. D. 469,521,. J. Q. B. 273,1 

400 ; 48 L. T. 392, 581 ; 31 W. R.} 

336,924; 47 J. P. 390 .. 

11 Q. B. D. 533,52 L. J. Q. B. 416,1 

49L.T.361,a2W. R. 267 ^ 

\ P. D. 181. 31 W. R. 724 

ai Ch. D. 278, 51 L. J. Ch. 729,1 

46 L. T. 899, 31 W. R. 327 
:7 J. P. 724, 15 Coi C. C. 166 
47 L. T. 483 

21 Ch. D. 811, 51 L. J. Ch. 9: 
■47 UT. 573 .... 
I App. Caa. 309, 52 L. J. P. C. 54,1 

49 L. T 64 ..I 

23 Ch. d! 654, 62 "l. J. Ch. 377,) 
689 ; 48 L. T. 626, 49 L. T. 420,J 
31 W. H. 542, 827 

24 Ch. D. 531, 49 L. T. 376, 32( 
W. R.268 



I. 

Illidge, Re. Ddvidson v. Illidge 
Iilingworth v. Bulmer Highway Boanl 
*■' Inimacolata Conceiionu,". The 
Imperial Hydropathic Hotel Co., Ro .. 

' V. HampBon. 

Ince HsllSoUing Milla Co., Ro 

Indian, Kingaton and Sandhurat Mining Co. 



Inman Steamship Co. v. Bischoff 
laherwood, Es parte. Re Knight ,, 
"laiB," The 

Izard, Ex parte. Re Buahell (No. 1) 
(So. 2) 



24 Cb. D. 654, 32 W. R. 148 

52L. J. Q. B. 680 .. 

8 P. D. 34, 47 L. T. 388. 31 W. R.( 

G44. 4 Asp. M. C. 593 .. .. J 

49L. T. 147 

23 Ch. D. 1, 49 L. T. 150, 31 W. R.l 

330 f 

■ 23 Cb. D. 546, n., 30 W. H. 945 . . 
22 Ch. D. 83, 52 L. J. Cb. 31,1 

48L. T.52 f 

11 Q. B, D. 251, 31 W. R. 858 .. 

7 App. Cbb, 670. 52 L. J. Q. B. 

47 L. T. 581, 31 W. R. 
SAsp. M. C. 6 .. 

22 Ch. 1). 384. 52 L. J. Ch. 370,i 

48 L. T. 308, 31 W. R. 442 ..J 

8 P. D. 227, 49 L. T. 444, 32 W. R.^ 
171 

23 Ch. D. 75, 52 L..J. Ch^ 678,! 

48 L. T. T51, 31 W. E. 418 
3 Ch. D. 115, 48 L. T. 502 

3 Oh. D. 409, 62 L. J. Ch. 8< 

49 L. T. 230, 32 W. R. 218 



COMPLETE INDEX TO ALL ENGLISH CASES 



Jabtochkoff Electric Light Co., Ke 

jBckBon V. Tyna 

Jacobs V. Credit Lyomuus 

Jacobson, Ex parte. Re Pinooffa 
Jacobf V. Whitmore .. 

JaliemiiTrs Tniste, Be .. 
James V. B&iraiid 
Jeifryes v. liejDolda .. 

Jeimonfion, Be. Hisoocks v. Jennonson 

Jeryie V. Lawrence 

Jesse V. Lloyd .. 
Jiminez v, Owen 



Johnston v. Hogg 

Jolifie V. Baker 

Jones (J. P. L.), Be .. 

■, Re. Ex part* Nichols 

, Re. Jones n. Searte .. 

—— V. Bartholomew. Re Rosier 

■ V. London Road Car Go. 

V. Parcell (or Parsell) „ 

Jones's (0. R.) Estate, Be .. 

J07 V. Hadlej ., 

Jubbv. Bibba 



Jump V. Jump .. 

Kaltenbacb v. Lewis .. 

Kay c. Field .. 

— — V. 0<er Darwen, JJ 



RaftreliM to Rqwrti. 



ColnBin 

of 
Digest. 



49 L. T. 566, 32 W. B. 168 
62 L. J. Ch. 830 .. 
49L. T. 39 

22 Ch. p. 312, 52 L. J. Ch. 561,( 
48 L. T. 196, 31 W. B. 554 . 

49 L. T. 335, a2 W R. 18 

23 Ch. B. 344, 52 L. J. Ch. 383 , 
49 L. T. 300, 31 W. B. 786 
52L. J. Q. B.55,4SL.T 358 , 
10 Q. B. D. 360, 52 L. .T. M. C. 42,1 

48 L. T. 225, 31 W. B. r— 
■47 J. P. 183 
22 Ch. D. 202, '52 L. J. Ch. 242,i 

47 L. T. 428, 31 W. R. 267 
48L.T.656 
W. N. 1883,232; 16 L.J. CN.)714,( 

76 L. T. (N.) 148, 28 B. J. 165J 
32 W. B. 124 
31 W.R.812, ICftE. E 

10 Q. B. D. 432, 52 L. J. Q. B. 343,1 

48 L, T. 436, 31 W. R. 768,1 
5 Aap. M. C. 51 .. 

11 Q. B. D. 255, 52 L..J. Q. B.6 
48 L. T. 906, 32 W. B. 59,1 

47 J. P. 678 
48L.T.188, 31W. 
22 Ch. D. 782, 52 L. J. Ch. 635,1 

48 L. T. 402, 31 W..B. 661 
49L.T.91 
49L. T.442 
W. N. 1883, 196; 16 L. J. (NO) 

649 i 76 L. T. (N.) 76; 28 b. J;[ 

85 

11 Q.B. D. 430, 52L. J. Q.B. 
491,. T. 197, 47 J. P. 614 

24 Ch. D. 583, 62 L. J. Ch. 
.48L. T.812 

22 Ch. D. 571, 52 L. J. Ch. 
47 L. T. 615, 31 W. R. 519 

W. N. 1883, 208; 16 L. J. 
666, 76 L. T. (N.) 94, 28 
102 

8 P. D. 159, 52 L. J. P. 71, 31 W. R.l 



24 Ch. D. 54, 52 L. J. Ch. 881, 481 

L. T. 844, 31 W. R. 731 
10 Q. B. D. 241, 62 L. J. Q. B. 17,) 

47 L. T. 423, 31 W. R. 332,1 
- 4 Asp. M. a 688 
10 Q. B. D. 213, 62 L. J. M. C. ( 

47 L. T. 411, 31 W. R. S73, 47l 

J. P. 388.. 



672,1 



TOB THE XEAB 1S83. 







ColqmQ 


NtmeofCMe. 


Reference to Raporta. 


of 
Digeit. 


Keandey ft PbUip* (No. 1) 


10 Q. B.D.36, 465; 52 L. J. Q. B. 8, 


296 


2G9 ; 48 L. T. 468, 31 W. K. 82, 467 




fFr ") 


11 Q. B. D. 621, 52 L. J. Q. B. 581, 
49 L. T. 435, 31 W. R. 909 .. 


202 






KbUv 11. London*; Staffordshire Inturanea Co. 
Kelseyu.Dodd ■• 


1C.&E.47 

52L.J.Ch. 34 

7 App. Ca«. 573, 53 L. J. Ch. 167, 


189 , 
118 


Kemp w. Talk 


47 L. T. 451, 31 W. E. 128, 
5 Asp. M. CI 


366 




24 Ch. D. 485, 52 L. J. Oh. 950, 


381 


Kemp'H Settled EsUtea, Be 


49L, T. 231, 31 W. R. 930 .. 


Kendal «. Marshal, Stevens * Co. .. .. 


11 Q.B.D.356,52L. J. Q.B.313, 

48 L. T. 951, 31 W. R. 597 .. 

7 P. D. 47; 47 L. T. 661, 30 


364 

398 


« Kenmure Castle," The 


W. B. 708, 5 Asp. M. C. 27 .. 






23 Ch. D. 387, 48 L. T. 455, 31 


299 


Kwmedy If, Lyell .. 


W. R. 691 




23 Ch. D. 566, 52 L. J. Ch, 608, 




KHuIt V. Grwt Eoitem By. Co 


48 L. T. 784, 31 W. R. 603, 4J 


435 


Kent V. Worthing (or Watling) Local Board 


lOQ. B. D.118, 52 L. J. Q. B. 77, 48 
L.T.362, 31W.R.584,47J.P.23 


171 




21 Ch. D. 613, 48 L. T. 51, 31 


222 


Kenhaw.Re 


W. B. 130 




52 L. J. Ch. 818, 48 L. T. 840, 31 


282 


KettUwell *. Watson (No; 2) 


W. R. 709 




8 P. D. 162, 52 L. J. P. 93, 31 


Z 


King (MaryAnn), In gobila of 


^W. B.843 




23 Ch. D. 712, 49 U T. 216, 31 


178 


King «. Lucas ., .. 


W. B.'904 .. ■ .. ■ .. 




49L.T.473 

8P. D. 71, 52L.J.P.31,48L.T. 


384 


"KirhyHall,'"rhe \ 


797, 31 W. R. 658 






21 Ch. D. 484, 52 L. J. Ch. 224, 


148 


Kirk «. Todd .. \ 


47 L. T. 676, 31 W. B. 69 


Kirwan's Trosta, Re 


53 L. J. Ch. 952, 49 L. T. 293 - 
52 L. J. Ch. 134, 48 L. T. 64, 31 


274 
100 


Kitcat w. Sharp 


W. B.227 




22 Ch. D. 384, 52 L. J. Ch. 370, 


21 


Knight, fie. Ex parte laherwood ., 


48 L. T. 398, 31 W. E. 442 .. 




21 Ch. D. 442, 52 L. J. Ch. 121, 




— ^ ^.Bfl. Ex parte Voisey 


46 L. T. 539, 47 L. T. 382, 31 
W. R. 19 


27 




24 Ch. D. 606, 4fi L. T. 94, 645 ; 


301 


Ra. Knight u. Gardner 


31W. R. 911 .. 


«. Abbot, Page & Co. 


10 Q. B. D. 11, 53 L. J. Q. B. 131, 
31W. R. 505 


in 




1 C. &E. 48 ... .. 


193 


Knowles, He. Doodson v. Turner .. .. 
,Re. Nottage B. Buxton .. ..] 


52 L. J. Ch. 685, 48 L. T. 7C0 .. 

21 Ch. D. 806, 51 L. J. Oh. 851,1 

47L.,T. 161, 31W. H. 182 .. 1 


286 
449 


Knox«.WelJs ... 


48 L. T. 655, 31 W. R. 559 


446 


L. 


62 L. J. Ch. 81&, 976 ; 48 L. T.) 


327 


Ladd V. Puleiton 


949,31 W.R. 539, 803.. .J 




10 Q. B.D. 110, 52 L. J. Q. B. 46,5 


299 . 


Lamfo v. Ifunster 


47 L. T. 443, 31 W. R. 117 ..' 



COMPLETE INDEX TO ALL BNOUSH CABE8 



Befer<lic« to Riporti. 



of 
Dlg«at, 



Lancaster JJ. v. Bochdsle (Mayor oQ 

" Lancaster* Tb« ■ ■ - 

Lane v. Lane. Be Llewellyn 

Langen v. Tate 

Langley 1). Sugden 

Langiuh v. Archer 
" Lapwing," The 

Law V. Bodd 

Law Sodety e. Skinner 

B. Waterlow 

Lawmn o. "Waltawy Local Board 

Lawton v. Elwea. Be Conellia 

Leahv. MinoB .. 

Lee, Re ...... .. .. 

V. Alexander .. 

& Hemii^way, Re 

Leeds and County Bank v. Walker .. 
Lees V. Fieher .. 
Lemaim'B Trusts, Be .. 

LeDham t>. Barber 

" Leon XIII," The 



Le^i^ham'B Trusts 

Leilie, Be. Leslie v. French .. 

Lett IF. Randall 

Lewis, Be. Ei parte Helder . . 

V. Driscoll 

Lewtas, "Re. Ex Tisrle Eckereley 
Liardet ir, llHinniimil Electric L^ht Co. 
Liddeli.Ba Liddell u. Liddell 
Limehouse Board of Works, Es parte. 

Tallance .. - 
Lister's Petition. ReMilford Docks Co. 



8 P. D. 65. 9 P. D. 14, 48 L. T.l 
679, 31 W. B. 612, 5 Asp. M. C. 
■58.. .. ] 

25 Oh. D. €G. 49 L. T. 399 

S4 Ch. D. 622, 32 \V El. 188,. .. 

W. N. ia83, 198, IG L. J. (N.)| 
651,T«L.T {N,)77.2aS- J.86I 

10 Q. R D. 44, 52 L. J M. C. 47,1 
47 L. T. 5«t, 31 W. It. 183, 47 
J. P. 295, 15 Cos, 194 .. .. ' 

T App. Cas. 512, 51 L. J. P. C. 92, 
47 L. T. 485, 31 W. B. 303, 
5 Asp. M.O. 39 

W. N. 1883, 166; Iff L. J. (N.)', 
608, 76 L. T. (N.) 25, 28 S. J. 261 

8 App. die. 407, 52 L. J. Q. B. 674,* 
49L.T. 141,31W. B.764 .. 

8 App. Cas. 407, 52 L. J. Q. BL874, 
49 L. T. 141, 31 W. B. 754 ,. , 

11 Q. B. D. 229, 52 L, J. Q. B. 302,: 

47 L.T. 62'4, 48 L. T. 507, 47 
J. P. 437 

52 L, J' Cb. -399, 48 L. T. 425,] 

31W. B.4U I 

47 J. P. 198 

23 Ch."D. 216, 48"l. T."i98, 311 
W ft.802 ■■ .. ■■ .. ■■ ..j 

8App.Cas.853 

24 Cb. D. 669, 49 L. T. 165, 32) 
■■W. R. 226 .. ■ .. 

11 Q. B. D. 84, 52 L. J. Q. B. 590, 
47J. P. 502 .. ■ .. ■■ „ 
22 Ch. D. 283, 31 W. B. 94 

22 Ch. D. 633, 52 L. J. Ch. 560,1 

48 L. T. 389, 31 W. B. 520 .. 
10 Q. B. D. 293, 62 L. J. Q. B. 312,1 

31 W. K. 428, 48 J. P. 23 
8 P. D. 121, 52 L. J. P. 58, 47] 

L. T. 659, 48 L. T, 770, 31 W. R. 

882, 5 Aap. ML C. 25, 73 
24 Cb. D. 703, 49 L. T. 235, 32| 

^y 11.116 1 

23 Ch. D. 532, 52 L. J. Ch. 762, 481 
L. T. 564, 31W. B, 561 ..I 

49L. T..71 

24 Ch. D. 339, 49 L. T. 612 

10 Q. B. D. 477, 48 L. T. 534, 311 
W. B. 567, 47 J. P. 312, 1 
.C.&E.34 . .. .. .. 

48L. T.832 

31 W R.Tlti 

52 I.. J. Ch. 207, 31 W. R. 238 .. 

24 Ch. D. 177, 52 L, J. Ch. 791, 48) 
L. T. S41 '■ .. ■ .. .,| 

23 Ch. D. 292, 52 L. J. Cb. 774,1 
"48 L. T. 560,31 W.B 715 ..I 



FOB THE TEAB 1883. 



Little V, EiDgBwood CoUieri«a Go. 
« Lirietta," Tlie (No. 1) .. 



LlewetlTD, Re. Lane v. Lnoe 
Lloyd, Be. Es pflrte Pulbrook 
liockhart f.'Webeter .. 
London tc Gouuty Banking Co. v. Lewis 
London & ^'mth Western By Co, ». Price 
Lnndoii & StAffordtdiire Fire InsuTKDce Co. 
Re. Wallaoe'sCaae 



London Dincount Alliance Co. t>. Eetr 
LoddoD (Mayor of). Ex parte .. 
London (Mayor of) t>. Qreonwich Union 
London Steamboat Co., Re 
Looeemore v. Tiverton, &C., By. Co. .. 
Lowering, Ex partu. Be Murrell 
Lowe V. Ch^ter (Buhop of) .. ,. 

V, Holme 

LoweatofC (Maaor d), Be. Ex porta Reeve 
Lake B. Tonkin, Be Symoos 
Lydney and W^pool, &c., Co. u. Bird 
Lyell V. Kennedy 



McCaul v. Stmius 
Macdonald V. Whitfield' 
McElIiater v. Bi^B .. 
McKwan v. Crombie .. 



McGiffin {or MoGiffen) 
building Co. ■• 



Palmer's Ship-i 



McQowan v, Uiddleton 

McHenry, Be. Ex parte Credit Co. . 

'■^— ^a parte McHenty . 

^ Ex parte Walker . 



Rcferenca to fieporta. 



20 Ch. D. 733, 62 L. J. Ch. 66, 47i 
L. T. 323, 81 W. B. 178 .. i 

8 P. D, 24, 48 L. T. 799, 31 W. B i 
643 I 

8 P. D. 209, 62 L. J. P.81, 49L.T.i 
*11 1 

25 Ch. D. 66, 49 L. T. 399 

48L. T. 128 

21 Ch. b. 490, 47"l. T. "sOl, 31| 



W. I 

11 Q. B. D 485, 5 
24 Ch. D. 149, i 

W. R. 781 
1 C. & E. 15 

1C.&E 5 

53 L. J. Ch. 6, 49 L. T. 437 

W. B. 87 .. .. „ 
48 L. T. 437, 47 J. P. 420 
31W.R.781 
22 Cb. D. 25, 52 L. J. Ch. 

L.T. 162, 31 W, R: 130 
24 Ch. D. 31 '52 L. J. Ch. 951, 49 

L.T 242, .32 W, R. 217 
10 Q. B. D. 407, 48 L. T. 790, 47 

J. P. 375 



IL. J.Q.B. 764 
J L. T. 956, 31) 



0,48 



2 L. J. 4 B. 270,; 
12 L. J. Ch. 912,1 



10Q.B.D. , 

31 W. R. 400 
24 Ch. .D. 253, 

49L. T. 523 , 

21 Ch. D. 757, 52 L. J. Ch. 709,1 

46 L. T. 684, 30 W. K. 874 ..' 
23 Ch. D. 358, 52 L. J. Ch. 640, 

48L.T.893 .. 
8 App. Cas. 217, 52 L. J. Cb. 

48L.T. 685,-31 W,.R.618 



I C. & E. 106 

8 Api>. Cas. 733, 52 L. J. P. C. 7 

49 L. T 440 .. 
8 App. C»s. 314, 52 L. J. P. C. S 

40 L T -SfJ 
53 L. J. Ch. 24, 49 L. t''499, J 

W. 8.115 
10 Q. B. D. 6,-62 L. J. Q. B. 2 

47 L. T. 349, 31 W. R. 118, ' 
J. P..70 .. .. .. 

II Q. B. D. 464, 62 L. J. Q. B. 35 
31W.R.83S .. .. 

24 Ch.'D. 353, 49 L. T. 385, J 
W. B.47,.-. ... 

21 Ch. D. .35, 53 L. J. Ch. 27 ' 
L. T. 921, 31 W. R. 873 

22 Cb. D. 813, 52 L. J. Ch. 65 

48 L: T. 291, 31 W. R. 419 



COMPLETE IMDBX TO ALL ENGLISH CASES 



MfHeoT? V. LewlB 
Uachu, Re • ■■ 
Mackenzie's TtnBts, Re 

Mftcleod If, Joces 

Macrae, Be. Foster v. Davia .. .. 
Maddever, Ba. Three Towns Bank v. Mad- 

MaddisoD v. Alderaou 

Madeley Union v. Bridgnorth Union .. 

Madras lrristation,'&c., Co., Be, Wood v. 

Madras Irrigation, Scb., Co. .. 
Manchester Rionomic Euildiiii; Sodety, Be „ 
Manchester (Mayor oO "• Lyons 
Mnni'hosler Sheffield, and Lincolnshire By. 

Co. V. Brown ■ 

Manohester Val de Travars, &c./(Co. v. Slagg 

Mander e. Hams. Be March 

Mansal V. Norton 

Mansfield Ouardians v. Wright 

Maple V. Juiuor Army and Navy Stores 

March, Be. Mander d. Harris 

" Margaret," The 

Mar^itsiin, He. Haggard r. Hajigard 

"Marie," Tho ,, 

Mark, Ex parte. Be Amor 

Marsh and QranviHe (Earl) 

Marshall V. SchoGeld 

Hartin v. AssesBiiient ComnAtlee of Wesii 

Derhy 

.^— n. Beanchamp (Earl) ,. 



i:.jyfe 

V. Mackonocbie (3rd Suit) 

"Mary," The 



Harylebone Gnardions v. Wycomba Guardians 

Harzetta V. Smrth 



lUfereDC* Xn Reports. 



22 Ch. D. 397, 52 L. J. Ch. 16, 325 ;) 
47 L..T. 649, 31 W. R. 305 

21 Ch. D. 838, 47 L. T. 577, ; 
W R, y87 

23 Ch. D. 750, 52 L. J. Ch. 726, 48i 
.L.T..936, 31 W. R.948 ..f 

24 Ch. D. 289, 49 L, T. 321, 32* 
W.R.43 i 

48 L. T. 410, 31 W. R. 411 
62 L. J. a. 733, 31 W. B. 720 .. 
8 App. Css. 467, 52 h. J. Q. B. 737,1 
49 L. T. 303, 31 W. B. 820, 47 [ 

11 Q. B. D. 314, 62"l. J. M. C. 17,) 
71; 48L. T. 600, 3lW. E.^'- 
a^Si'*'? J. p: 5,452 ,. ■ 

23 Ch. p. 248, 49 L. T. 228 



8 App. Caa. 703, 32 W. B. 207 
47L.T. 566 
24 Ch. D. 222, 52 L. J. Ch. ( 

49 L. T. 168, 31 W. B. 885, 48 

J. P. 83 .. ■ 

22 Ch. D. 769, 52 L. J. Ch. 357, 
48L.T. 654,31W.R. 325 

9 Q. B. D. 683, 47 L. T, 602, 31 
W. R. 312, 47 J. P. 228 

21 Ch. D. 369. 52 L. J. Ch. 67, 47 
L.T.5ti9, 31 W.B. 70 .. 

24 Cli. D. a22, 52 L. J. C 
49 L. T. 168, 31 W. R. 1 

8P.' D. 12G, 52 L. J.'p,65,'4 
332,31 W B.843 

48 L. T. 172, 31 W. B. 257 

7 P D. 203, 47 L. T. 737, 5 Asp. 27 

49 L. T. 356, 31 W. B. 101 

24 Ch. U. 11, 52 L. J. Ch. 189, 471 
■ L, T-' 471, 48 L. T. 947, 31 W. R. J 

239 845 

52 L. 'j. Q. B. 58, 47 L. T. 406, 31 i 
W.R. 134 .. .. 

11 Q. B. D. 146, 52 L. J. M. C. 6' 
31 W. R. 489, 47 J; P. 500 

25 Ch. D. 12, 49 L. T. 334, I 
W B.17 

8- App. Oas. 296, 52 L. J. P. C. 31,1 

49 L. T 02 
40 L. T. 107, 31 W. B. 840 

8 P. D. 191, 47 J. P. 567 .. 

7 P. D.-201, 48 L. T. 28, 31 W. R.) 
248, 5Aap. M. C. 33 .. ., ( 

53 L. J. M. a 12, 49 L. T. 59, 3l( 
W. R. 916, 47 J. P. 743 .. 1 

1-G.&E. 6; 49L,T.680 



9L.T. 



FOB THE YEAR 1883. 



^^^M^^ 



Name of Case. 



Mason, Be. Mason 4?. Cattley 

— ^— V. Bishop 

V, Mason & Maclnne .. 



« 



Mathilda " (or " Matilda "), The 
Maude v, Baildon Local Board 



«• 



•• 



•• 



•• 



«• 



■1 
•1 



Reference to Reports. 



•I 



Maurer, Ex parte 
Medley v. Medley 

Mellor (Mary), In goods of 

Mellor V. Thompson .. 
Mellows V, Bannister .. 

Melly, Re. 

Merci«»r v. Williams .. 
Merrett v. Bridges 

Mersey Docks and Harbour Board v, Lucas .. < 



• • 



• • 



• • 



• . 



•• 



Mersey Steamship Go. v, Shuttleworth 



••{ 



Metropolitan and District Bidlways Act, Re.) 
Ex parte St. John's Coll. Oxford .. ..[ 

Mews V. The Queen 



■■{ 



Mexborough (Earl) and Wood 
Middlesborough Overseers v, N. Biding JJ. .. 

Midland Ry. Co. v. Withington Local Board ] 

Milan Tramways Co., Re. Ex parte Theys .. | 
Mildred v. Maspons 
Miles V, Jarvis .. 



V, Mcllwraith .. 



.• 



Milford Docks Co., Re. Lister's Petition .. 
Millar v. Millar.. 



•• 



*Millen v. Brasch 

Miller (Lucy C), In goods of ., 

V. Brasch •• . . 

V. Huddlestone ,. 

V. Pilling 



.. 



.. 



•t 

•I 
•1 



Milnes v, Huddersfield (Mayor of) .. 



22 Ch. D. 609, 62 L. J. Ch. 478,) 
48L. T. 631 ) 

1 C. & E. 21 .. .. .. 

8 P. D. 21, 52 L. J. P. 27, 48 L. T.) 
290, 31 W. K. 361 .. .. J 

48 L. T. 771, 5 Asp. M. C. 75 .. 
10 Q. B. D. 394, 48 L. T. 874, 47 

J. P. 644 .. 

10 Q. B. D. 513, 52 L. J. M. C. 104, 
31W. R. 609 

7 P. D. 122, 51 L. J. P. 74, 47 L. T. 
556, 30 W. R. 937 

8 P. D. 108, 52 L. J. P. 62, 311 
W. R. 476, 47 J. P. 280 .. C 

49L. T. 222 

31W. R. 238 

49 L. T. 429, 31 W. R. 898 

32 W. R. 152 

47 J. P. 775 

8 App. Cas. 891, 53 L. J. Q. B. 4,1 

32W. R. 34 f 

10 Q. B. D. 468, 11 Q. B. D. 531,^ 
52 L. J. Q. B. 522 ; 48 L. T. 389, 
625; 31 W. R. 609^ 32 W. R. 
245, 5 Asp. M. C. 48 .. 

22 Ch. D. 93, 52 L. J. Ch. 268,) 
48L. T.331 J 

8 App. Cas. 339,52 L: J. M.C.57,48) 
L. T. 1, 31 W. R. 385, 47 J. P. 310, } 
15CoxC. C. 185 .. ..j 

47 L. T. 516, 47 J. P. 151 

11 Q. B. D. 490, 32 W- R. 152 
11 Q. B. D. 788, 52 L. J. Q. B. 689,) 

49 L. T. 489, 47 J. P. 789 .. J 

22 Ch. D. 122, 52 L. J. Ch. 29, 48( 
L. T. 213, 31 W. R. 107 .. J 

8 App. Cas. 874, 32 W. R. 126 .. 
24 Cb. D. 633, 52 L. J. Ch. 796,) 

49L. T. 162 f 

8 App. Cas. 120, 52 L. J. P. C. 17,) 

. 48 L. T. 689, 31 W. R. 691 .. f 

23 Ch. D. 292, 52 L. J. Ch. 774,) 
48 L. T. 560, 31 W. R 715 .. ( 

8 P. D. 187, 32 W. R. 96 .. 

10 Q. B. D. 142, 52 L. J. Q. B. 127,) 

47 L. T. 685, 31 W. R. 190, 47 

L. T, 180 

8 P. D. 167, 52 L. J. P. 93, 31 
W. R. 956 

10 Q. B. D. 142, 52 L. J. Q. B. 127, 
47 L. T. 685, 31 W. R. 190, 47 

22 Cb." D. 233, 52* L. X Ch. 208, 
47 L. T. 570, 31 W. R. 138 .. 

9 Q. B. D. 736, 51 L. J. Q. B. 481, 
47 L. T. 536 

10 Q. B. D. 124, 52 L. J. Q. B. 64,j 
53 L. J. Q. B. 12, 48 L. T. 697,} 
31 W. R. 568, 32 W. R. 265 . . ) 



Column 

of 
Digest. 






297 
342 
175 
392 
350 

157 

301 



295 
328 
222 
281 
356 

359 



308 

316 

221 

112 

248 

348 

95, 315 
337 

447 

68 

91 
175 

59 

343 

69 

322 
321 

437 



COMPLETE INDEX TO ALL BNQLIBH 0A8KS 



Hinahnll «. BriwoiiMd 

HilcheU v. Darley <or Dub;} Main C 

Oa 

HildiuoD If. ThomsoD .. 

Uokts'g Tnut, Re 

HoonUS; Be. Bnri^lne v. Uoordaff , 

UoDca V. Kennwd (No. 1) 

V. (No. 2) 

. V. KkeOej 

Morgan v. Hkve; 

*s Settled Estftte, B« 

Horns, Be. Ex parte Webster 
If orri^, Be. Ex parte Dyke 

Hostyn V. Lancaster .. 

Hott V. Loekhart 

UuUens V. Miller 

Hnnday v. Thames IionworkB Co. 

Hnndell, Be. Fenton v. Cumberiege 

Hnndy v. BuCland (Duke oQ .. 

Munster v. Lamb 
V. Railton 

Harphj V. Wilson 

Hnnar v. TUvell, Be Flavell .. 

Uunell, Be. Ex parte LoTering 

V. Fyah 

Husgiave v. gandeman 
— •— V. 8t«veiia .. 
Mutual Sodetj, Be 



N. 

Nadin V. Bassett 

NatJonal Coffee Faiaoe Co., Be. Ex parte 
I^mmure 

lT<^ai> Jonee 

Keill t>. DeroDshira (Soke oQ 



IC&E. 97 

10 Q. D. D. 457, 52 L. J. Q. B. 394, 

3lW. R. 519 

1C.&B. 72 

22 Ch. D. 635, 31 W. B. 497 

8 V. D. 206, 52 L. J. P. 77, 48 L. T. 

504, 31 W. E. 735 - .. ) 

lOQ. B.D. 290, 52L. J. Q.B.285,i 

48 L. T. 236, 31 W. B. 610, 47 

J.P.343.. ) 

4 0'M.&H.2l 

8 App. Orb. 285i 52 L. J. P. C. 36,1 

48L.T. 918 ( 

I C. & E. 114 

24 Ch. D. 114, 48 L. T. 964, 311 

W.B.949 t 

22 Ch. D. 13fi, 52 L. J. Ch, 375,1 
48L. T. 2»5, 31 W. R. Ill .. ( 

22 Ch. D. 410. 52 L. J. Ch. 570, 48) 
L. T. 203, 30 W. B. 952, 31 W. B. 

23 Ch. D. 583, 52 L. J. Ch. S4S,{ 
48 L. T. 715, 31 W. R. 686 .. } 

8 App. Cas. 568, 52 L. J. P. C. 61 

22 Ch. D. 194, 52 L. J. Ch. 380, 
48L. T. 103. 31 W. B. 659 .. 

10 Q. B. D. 59, 52 L. J. Q. B. 119, 

47L.T.351 

52 L. J. Ch. 756, 48 L. T. 773 .. 

23 Ch. D. 81, 31 W. B. 510 

II Q. B. D. 688, 52 L. J. Q. B. 
726, 49 L. T. 252, 33 W. B. 243, 
47 J. 7.805 

10 Q. It. D, 475, 11 Q- B. D. 436, 
52 L. J. Q. B. 409, 48 L. T. 624, 
31 W. B. 880 

52 L. J. tj. B. 524, 48 L. T. 768, 

47 J. P. 565, 48 J. P. 24 
32W. B. 102 ■ 

24 Ch. D. 31, 52 L. J. Ch. 951, 49 
L.T. 242, 32 W. E. 217 

IC. (iE. 80 

4eL.T. 215 

47 J. P. 295, 1 C. & B. 38 
22"Ch. D. 714, 52 L. J. Ch. 621, 

48 L. T. 651, 31 W. R. 872 .. 
24 Ch. D. 425, n. (See Ex parte 

Walton) 

10.&E: 116 



24 Ch. D. 367, 32 W. R. 236 

1 C. & E, 52 

1,1 Q. B. D. 135, 31 W. B. 622 



FOi^ TH£ YEAR 1883. 



■■ .i ' jH ' . 



Name of Case. 



New Gallao, Be 

Newcastle's (Duke of) Settled Estates, Be 

Newton v, W. Riding J J. 
Newton's Trusts, Re .• 



■t 



•• 



Nichols (or NichoUs), Ex parte. Re Jones .. 
V. Evens ,. •• 



•• 



Nicholson v. Smith .^ 

Nobefs Explosives .Co. v, Jones «. 

Nordon v. Levy. Re Defries .• 
Norman v. Bolt 

"Normanton €his Go. v. Pope & Pearson 



•1 

•I 

•I 



Reference .ta Reports. 



' Column 
of 
Digest. 



North London Ry. Co. v. Great Northern Ry. 
Co. 

Northern Counties Bank, Re .. 
Norton v. Levy. Re Defries .. 
Norwich (Mayor of) v. Brown 

Nottage V. Buxton. Re Eoiowles 



V. Jackson 



Nugent and Riley, Re .. 



o. 

Oakhank (Ml Co. v, Crum 

O'Brien (W.), Ex parte 
O'Halloran v. King. Re Bown 

Orde, Re .• •• •• 

Ormerod v. Todmorden Mill Co. 






»t 



••1 

•* 



Orr-Ewing, Re. Orr-Ewing v. Orr-Ewing .. 



22 Ch. D. 484, 52 L. J. Ob. 283,) 
48L. T. 25l,.31W. R. 186 ..( 

24 Ch. D. 129, 52 L. J. Ch. 646yl 
48 L. T. 779, 31 W. R. 782 .. ** 
11 Q. B. D. 417, 52 L. J. M. C. 99 

23 Ch. D. 181 
22 Ch. D. 782, 62 L. J. CL..635^1 

48 L. T. 492, 31 W. R. 661 .. 
22 Ch. D. 611, 62 L. J. Ch. .383, 

48 L. T. 66, 31 W. R. 412 
22 Ch. D. 640, 52 L. J. Ch. 191 

47 L. T. 650, 31 W. R. 471 
8 App. Cas. 5, 52 L. J. Ch. 339, 

48 L. T. 490, 31 W. R. 388 .. 
48 L. T. 703, 31 W. R. 720 

I 0. & K 77 .. .. 
52 L. J. Q. B. 629, 48 L. T. 666, 

32 W. R. 134, 47 J. P. 181 

II Q. B. D. 30, 62 L. J. Q. B. 380, 
47 L. T. 383, 48 L. T. «95, 
31W. R. 490 .. 

31W. R;546 .... .. 

48 L. T. 703, 31 W. R, 720 
4o JLj. J.. o9o .. •■ .. 

21 Ch. D. 806, 61 L. J. Ch. 861, 
47 L. T. 161, 31 W. R. 182 .. 
11 a B. D. 627, 52 L. J. Q. B. 760, 

49 L. T. 339, 32 W. R. 106 
49L. T.132 .. .. 



56,J 
ml 



•• 



282 

378 

188 
181 

39 

ai6 

206 

264 

143 
338 

168 

9 

93 
143 
416 

449 

110, 286 
238 



V, Orr-Ewing 






Osbom V, Jackson & Todd •• 
Odbome v. Holyoake .. •• 
Ou twin's Trusts, Re .. •• 
Oxenhbpe Local Board v, Bradford (Mayor of)] 

Oxford (Bishop oQ, Ex parte. Re Sneyd . . | 



P. 



Paine v. Slater .. 



Palmer, Re. Clarke, v. Palmer 



■1 



8 App. Cas. 66, 48 L. T. 537,) 

10 C. of S. Cas. (H. L.) 11 .. J 
16 Cox, C. C. 180, 12 L. R. Jr. 29 

49L. T. 166 

24 Ch. D. 271, 62 L. J. Ch. 832,) 

49 L. T. 430, 31 W. R. 801 .. 
11 Q. B. D. 155, 62 L. J. Q. B. 446, 

31 W. R. 759, 47 J. P. 532 .. 
22 Ch. D. 456, 52 L. J. Ch. 629, 

48 L. T. 565, 31 W. R. 464 .. 
8 App. Cas. 822, 10 C. of S. Cas.[ 

(H.L.) 1 .. •• .. .. ) 
11 Q. B. D. 619, 48 L. T. 642 . 
22 Ch. D. 238, 52 L. J. Ch. 331,) 

48 L. T. 52, 31 W. R. 236 ..J 
48 L. T. 410, 31 W. R. 374 
47 L. T. 344, 31 W. R 322, 47 

J P 2l .. 
52 L.'j. Ch! 724,"48 L.'t. 616, 

31W.R. 676 



11 Q. B. D. 120, 52 L. J. Q. B. 282,) 
48 L. T. 623, 31 W. B. 941 .. | 

21 Ch. D. 124, 51 L. J. Ch. 634,) 
48L. T. 857 .. .. /:) 



71 

121 
180 

422 

436 

149 

262 
230 
275 
177 
172 

22 



232 
244 



c 2 



COMPLETE INDEX TO ALL ENGUSH CASES 



Name of Cate. 



■ 1 



Palmer, Re. Skipper v. Skipper 
V, HummeratoQ 

Palmer's (J. B.) ApplicatioD, Be 

' Trade-mark, Re 

PaDmure, Ex parte. Be National Coffee Palace ) 

\^\K «• .. •• •* *• *• J 

Parker, Be 



■»— V. Pelgate 

V, First Ayenue Hotel Co. 

V, Winder. Be Wilson 



Parkin v. Cresswell. Be Cresswell .. 
Parsons v. Burton 

Paterson V. Poe.. 

Patten to Edmonton Guardians 

Pavitt V, N. Metropolitan Tramways Co. 

Payne, Be. Bandle v.Payne .. 

v. Slater 

Peace, Exparte. Be Botherham Alum Co. 

& Waller, Be .. 

Pearce, Ex parte. Be Williams 

Peareth v, Marriott 

Pearsall v. Brierley Hill Local Board .. 



•I 
•I 

■1 

•! 
1 

■{ 

Pearson v. Seligman .. 

Peckett V. Short 

Pelly, Ex parte. Be Anglo-French Co-opera- 1 

-1 

•I 

" Peshawur," The i 

Peterborough (Mayor of) v. Stamford Union 
Phelips v. Hadham Highway Board .. 



Reference to Reports. 



tive Society .. 
Pembroke, v. Wye Overseers .. 

Penarth v. Local Government Board 

Penley v, Anstmther .. 
Penrice v. Williams 

Percival v. Cross 

Percy, Be. Percy v. Percy .. 
Perluns v. Beresford .. 

Peruvian Guano Co. v. Bockwoldt 



49 L. T. 553, 32 W. B. 83 

1 C. & E. 36 .. .. .. 

22 Ch. D. 88, 52 L. J. Ch. 224,) 
48L. T. 52 J 

24 Ch. D. 504 

24 Ch. D. 367, 32 W. B. 236 

21 Ch. D. 408, 52 L. J. Ch. 159,) 
47 L. T. 633, 31 W. B. 212, 

47 J. P. 36, 516 
8 P. D. 171, 52 L. J. P. 95, 32 W. B. 

186, 47 J. P. 808 ^ .. 
24 Ch. D. 282, 49 L. T. 318, 32 

W.B. 105 

24Ch. D. 664 

24 Ch. D. 102, 52 L. J. Ch. 798,) 

49L. T. 590 f 

W. N. 1883, 215 ; 16 L. J. (N.) 

683, 76 L. T. (N.) 112, 28 S. J. 

121 
8 App. Cas.* 678; 10 C. of S. Cm. 

(H.L.) 73 .. .. .. 

52 L. J. Ch. 787, 48 L, T. 870, 31) 

W.B. 785 ( 

48L. T.730 

23 Ch. D. 288, 52 L. J. Ch. 544, 48) 
L. T. 194, 31 W. R. 509 

11 Q. B. D. 120, 52 L. J. Q. B. 282, 

48 L. T. 623, 31 W. B. 941 .. 
32W. B. 131 

24 Ch. D. 405, 31 W. B. 899 
49 L. T. 475, 32 W. B. 187 

22 Ch. D. 182, 52 L. J. Ch. 221, 48) 
L,T. 170,31 W.B. 68.. .. f 

11 Q. B. D. 735, 52 L. J. Q. B. 529, 

49 L. T. 486, 32 W. 

48 L. T. 842, 31 W. B. 730 

32 W. B. 123 

21 Ch. D. 492, 47 L. T. 638, 31) 
W.B. 177 f 

47 J. P. 359 

10 Q. B. D. 309, 52 L. J. M. C. 4,) 
48 L. T. 173,31 W. B. 72, 47 [ 
J. P. 228 .. ,, ,, J 

52 L. J. Ch. 367, 48 L. T. 664 .. 

23 Ch. D. 353, 52 L. J. Ch. 593, 48\ 
L. T. 868, 31 W. B. 496 

7 P. D. 234, 52 L. J. P. 16, 46 J. P. 
792 

24 Ch. D. 616, 49 L* T. 554 

47L. T. 515 

23 Ch. D. 225, 52 L. J. Ch. 714,) 

48 L. T. 7, 31 W. B. 851, 5 Asp. 
M. C 29 .. .. .. .. 

8 P. D. 32, 52 L. J. P. 30, 48^. T. 
796, 31 W. B. 660 

31 W. B. 949 
1 C. & E. 67 



DO.. .. ) 

L Q. B. 529,) 
B. 141, 47 [ 

. . * * J 









Columii 

of 
Digest. 

327 
130 

325 

414 

334 

258 

342 

218 

442 
448 

331 

370 

431 
301 
323 

232 

77 

320 

46 

439 

345 

159 
311 

75 

270 

349 

403 
295, 307 

343 

441 
280 

323 

280 

271 
173 



FOB THE YEAE 1883. 



FhilUps, Be. Ex parte Bath .. 

». BTighlaad By. Co. - 

If. Homfraj 

Phillips' (W.) Insurance, Be .. 
PhcEcix Electric Light Co., Be 
Pbotognqihic ArClBtn' Cooperative, &c, 

elation, Be .. 
Fjckard v. Great Notthem By. Co. 

V. Holroyd. Be Bellamy 

Rckeiing, Ex parte. Be Fowler 
Pincoffs, Be. Ex parte Jaoobson 

Rnk, Be 

Pinnock e. Bailey 

PiotjEs parte 

"Planet," The 

FlaBkynaet^in Tube Ca, Be 

Poco<^ V. Oilbam 

Focock's Claim. Be Bomrord Canal Co, 

Pollock e. Babbits 

Poole, B«. Ex parte Cocke .. 

Popple V. Sylvester 

Popplewelt, Ex parte. Be Storey 

Porter v. Grant 

Pott V. Braisey. BeAlnutt .. 

Potter, Be, Ex parte Day ,. 

Potters o. Miller 

Pountney p. Clayton .. 

Pratt, Ex parte. Be Uaymaa 
Preacott v, Fhipps. Be Alcock 
Prestney v. Colchester (Mayor of} 
Price, Ex parte. Be Boberts .. 

o. Livingstone 

Prime's Estate, Be 
Prince V. Gagnon 
Pryor v. City Offices Co. 



ReftrcDce to Beporti. 



22 Cb. D. 460, 48 L. T, 293, 31 
W R.2S1 

8 App. C:aa. 325, 52 L. J. P. C. 61, 
48 L.T.tilS, 31W.B.869 .. 

24 Ch. D. 439, 52 L. J. Ch. 401, 
833i 49 L. T. 5, 32 W. B. 6 .. 

23 Ch. J). 235, 52 L. J. Ch. 441, 48 
i-T.ai, 31 W. B. 511.. 

48 L. T. 260, 31 W Tl. 398 

23 Ch. D. 370, 53 L. J. Cb. 654, 481 

L. T. 454, 31 W. B. 609 
W.N. 1883,194; 16 L. J. ' 

76 L. T. (N.) 68, 

48L.T. 212 

23 Ch. D. 24)1, 48 L. T. 453, 31] 

W B. B33, .17 J. P. 470 .. 1 

22 Ch. D. 'iV^, 62 L. J. Ch. 5611 

48 L. T. 196, 31 W. R. 564 ..C 

23 Ch. D. 577, 62 L. J. Ch. 674,| 

49 L. T. 418, 31 W. B. 728 .. ( 
23 Ch. U. 497, 52 L. J. Cb. 880,1 

48 L. T. 811, 31 W. K. 913 - 
48 L. T. 120, 47 J. P. 247, 15| 

Cox,C. C. 208 ! 

L.T.204 



J. (N.){ 
i. J. 67 



J L. J. Ch. ■! 



23 Cb. D. 642 

I C. & E. 104 

24 CL D. 86, 
49L.T. 118 , 

21 Cb. D. 466, 47 L. T. 637, 31 
W. B. 160 

21 Ch. D. 397, 52 L. J. Ch. 63, 
47 L. T. 496, 31 W. E. 106 „ 

22 Cb. D. 98, 52 L. J. Cb. H, 

47 L. T. 329, 31 W. E. 116 .. 

21 Ch. D. 73, 52 L. J. Ch. 39, 
47L.T. 274,31 W.B. 35 .. 

63 L. J. Ch. 24, 49 L, T, 499, 
32'W.E. 115 

22 Cb. D. 276, 52 L. J. Ch. 299, 

48 L. T. 155, 31 W. B. 469 .. 

48L. T. 918 

31W.B.868 

II Q. B. D. 820, 52 L. J, Q. B. 666, 
47 L. T. 731, 49 L. T. 283, 31 
W. B. 501, 664 ; 47 J. P. 788 ,. 

21 Ch. D. 439, 53 L. J. Cb. 120,i 
47 L. T. 36H, 31 W. B. 189 » ..' 

23 Ch. D. 372, 49 L. T. 240 

24 Ch. D. 376, 53 L. J. Ch. 346, 
877 ; 48 L. T. 353, 749 ; 31 W. B. 
414,767 

21 Ch. D. 563, 52 L. J. Ch. 131, 
47 L. T. 402, 31 W. R 104 .. 

9 Q. B. D. 679, 47 L. T. 629, 
5 Asp. a. C. 13 

48L. T. 208 

8 App-Cas. 103 .. 

10 y.B.D.604, 52 L. J, Q. B. 312,1 
48L.T. 698,31 W, R 777 ..j 



COMPLETE nn>BX TO ALL BHOUBB CA8BS 



Fulbrook, Ex parte. Be Lloyd 

Fuketon «. Ladd ■ 

Pumfrey, Re. Woroestor City and County] 

BankcBlick < 

PuDchard r. TMnkiin 



QuartE Hill CoDBoUdated Gold Mining Co., 
BxparMTooug 



Eyra .. 
Qoilter v. Heatly 



Qnilter v. lU.'fitKa .. 
». Tod-HeaUy .. 



Balph's Trade-mark, Be 

Bandle c Payne, B« Payne \ 

Baal>otbain v. Shn^abire, &&, By. and Canali 

Co. I 

IF. Timku, fto. 



Barena, Ac, t 
Bay, r 



Baymond v. Ta|iaoii 
Bead V. Anderson 



Betre, Ex parte. 
Beeves «. Barlow 



e Lowestoft (Manor of) ,, 



Bradlaugh (No. 1) 

(No. 2):. .. 

Bray 

BridKnortli Guardians .. 



». Carr & WUeon 

V. Carter and Wells . . .. 
f. Catholic Life Assurance 
V. Central Criminal Court JJ. 
u. Clark ,. 
•I. DaTia it Wagstofie .. 



BeTerenca to K«|>arti. 





52 L. J. Ch. 816, 976; 48 L. T. 


949. 31 W. R. 539, 802 .. 


22 Ch. D. 256, 52 L. J. Ch. 228, 


48 L. T. 516, 31 W. R. 195 .. 


31W. R. 286 • 



21 Ch. D. 642, 51 L. J. Ch.94 

47 L. T. 644, 81 W. R. 173 
11 Q. B. D. 674, 52 L. J. Q. B. 48 

49 L. T. 249, 31 W. R. 668 
23 Ch. D. 42, 48 L. T. 373, J 

W. R. 331 
9 Q. B. D. 672, 52 L. J. Q. B. 4 

47 L. T. 561, 31 W. B. 75, '. 

J. P. 342 

23 Ch. D.''42, 48 L. T. 378,", J 

W. B. 331 



49 L. T. 504, 32 W. R. 168 

23 Ch. D. 288, 52 L. J. Ch. 644,] 
48 L. T. 194, 81 W. R. 509 .. 

24 Ch. D. lie^ 48 L. T. 902, 32] 
W B.117 1 

8 App-CaB. 751 

47L. T 500 

22 Ch. D. 430, 48 L. T. 408, 31) 
W Tl.394 J 

10 Q. B. D. 100, 52 L. J. Q. B. 214,] 
48 L. T. 74, 31 W. B. 463, 47 
J. P. 311 J 

24 Ch. D. 253, 52 L. J. Ch. 912, 49 
L.T.623 .... ..j 

11Q.RD.610 

47 L. T. 477, 31 W. B. 229, 471 
J. P. 71, 15 Cox 0. C. 156 ..j 

15Cox0.0.217 .. 

ISCoxCC. 197 

11 Q. B. D. 314, 62 L. J. M. C. 17,1 
71i 48 L. T. 600, 31 W. B. 
429,938j 47J.P.6,452 ..] 

47J. P.615 

10 Q. B.-D. 381, 51 L. J. M. C. 49,1 
48 L. T. 270, 81 W. B. 480, 47 
J. P, 327, 15 Cox C. C. 189 .. 

10 Q. B. D. 76, 52 L. J. M. C. 12,! 
47 L. T. 450, 31 W. B. 121, 47l 
J. P. 38, 15 Cox C. C. 129, 51 
Asp.M.C.604 

47 J. P. 759 
4&L.T.675,47 J. P.603 

11 Q. B. D. 479, 53 L. J. M. C. 121 

15Co<. C.C. 171 

ISCoxCC. 174 



FOB THB TEAR 1S83. 







ColuniQ 


Same of Cue. 


Reference to Reports. 


of 
Digest. 




11 Q. B. D. 721, 53 L. J. M. C. Z0,| 


2>3 


Reg. V. East & W. Inflia Docks Co | 


■49L;T.3S3 ..- .. .■! 




11 Q. B. D. 704, 52 L. J. M. C.^ 




V. Esaex JJ., Be BiUericay Highway 


12-t, 49 L. T. 177, 394; 31 


170 


Board.. ■ 


W. B. 813, 32 W. B. 220, 47 

.J.P.-725 

10 Q. B. D. 378, 52 L. J. Q. a 




0. Foote .. 


528, 48 L. T. 394, 31 W. B. 490, 
15 Cdi C. C; 240 ■■ .. 


281 


IP. Frantlin 


15CoxC. 0.163 


119 


». Gallagher 


15CoxC.C.291 


117, 122 


11 Q. B. D. 113, 52 L. J. M. 0. 97,1 
49L,T. 104 1 


269 


«. Gilmore 


15CoxO.C.85 


120 


w. Horn (Frederick) .. ■ .. 


48 L. T. 272, 47 J; P. 344, 15 

-CosC. C. 205 .. 

11 Q. B. D. 118, 52 L. J. M. C. 96, 


121 


f. JoneB (Thomas) 


.48L..T.76a,31 W. B. 800, 47 

J. P. 535, 15 Cox C. C. 284 .. 

10 Q. B. D. 213, 52 L. J. M. C. 80. 


llfi 


".Kay 


47 L;T.411, 31 W.B.273, 47 

J. P. 388 

11Q.B.D.638,52L.J.M.C.114, 


188 






11, LancMhire J J. (or Lawrence) 


49 L. T. 244, 32 W. R. 20, 47 
J. P. 596.. .. ■ .. 
leCoiO-C. 319 


187 


V. Little .^ 


117 




11 Q. B. D. 638, 52 L. J. M. C. 1 14, 




p. LiverpoolJJ. 


40 L. T. 244, 32 W. R. 20, 47 

J. P. 596 

10 Q. B. D. 309, 52 L. J. M. C. 4, i 


187 ■ 


V. Local Government Board 


48 L. T. 173, 31 W. B. 72, 47 
J. P. 228 l 


349 




52L.J.M.C:i22. 48L. T. 768, 


144 


11. Lowe (Thomea) 


47 J. P. 535, 15 Cox C. C. 286 .. 




9 Q. B. D. 494, 51 L. J. Q. B. 444, 
47 L. T. 529, 46 J, P. 724 


247 




32W. R.157 


270 


u. MaryleboneGuardiftQB 


53 L. J. M. C. 12, 49 L. T. 59, 81 
W. E. 916, 47 J. P. 743 


269 


w. Maurer 


10 Q. B. D. 513, 63 L. J. M. C. 104, 
aiW. B. 609 


157 


r. Mayne 


32W. B.95 


120 


. V, Metropolitan Ry. Co 


48L. T. 367 

11 Q. B. D. 656, 52 Li J.Q. B. 552,1 


412 . 


u. Middleaex JJ 


48 L. T.480, 49 h. T. 614, 47 
J. P. 454.. " .. .. ■ ..J 


341 


r. Morris 


31W. B. 609 


287 


1.. Nash. Re Carey J 


10 Q. B. D. 454, 52 L J. Q. B. 442,| 
48L. T. 447,31W. R. 420 ..| 


183 


^.Peiry 


16CoxC.C. 169 .. 


U9 


IT. PrcBton GaardiftDS 


11 Q. B,D. 113, 52 L. J. M. 0. 97. 
49L.T. 104 


269 


K. Ramsay & Foote 


4a L. T. 733, 15 Cox C. C. 281, 
1C.&E. 126 


116 


B.RatcUffe 


10 Q. B. D. T4i 52 L. J. M. C. iO, 
47L.r.388 


121 


». St. Asaiih (Vicar nO 


11 Q. B. 0.282, 52 L. J. Q. B. 671. 
47 J. P. 792 


173 



COMPLETE INDEX TO ALL ENGLIBH CABEB 







Colunm 


NamoofCaBa. 


ReferencB to Reports. 


of 
Dige.t. 




11 Q.B. D. 66, 52L. J.M. C.51, 




Beg. V. Schneider 


48 L. T. 482, 47 J. P. 376 
H Q. B. D, 291, 52 L. J. M. C. 78, 




V. Bheffleld (BecMder oQ. Ex parte Wake 


63L.J.M.G1, 31 W. B. 704, 
32 W. R. 82, 47 J. P. 504 .. 


346 


11, Shiminm 


IB Cox C C. 122 


120 


D. Taylor & Boynes 

V. Thomaa j 


15 Cox C. C. 265, 268 


117 


11 Q. B. D. 282, 52 L. J. Q. B. 671,] 
■47J.P.792 ! 


173 




11 Q. B. D. 134, 62 L J. Q. B. 595,; 




ti. Tonbridge Orecseere 


49 L. T. 170, 31 W. B.922, 47 
J. P. 677 , 


57 


■^^ ti, Trevelli 


15 Cox. C. C. 289 


121 


r-WflU ] 


9 Q. B. D. 701, 47 L. T. 630, 31] 
W. R. 60 I 


157 


0. West Riding JJ 


11 Q. B. D. 417, 52 L. J. M. C. 99 
11 Q. a D. 309, 52 L. J. M. C. 128, 


188 


1;. White (Q.S.) 


49 L. T. 183, 31 W. R. 811, 47 


268 


J. P. 741 




■p 1 i 


U Q. B. D. 750, 52 L. J. Q. B. 778, 




V. TateB ■] 


15 Cor, C. C. 272 




V. YoDDg & Whila 


52 L. J. M.C. 55, 47 J. P. 519 .. 


198 


Esid V. London & Staffordshire InauraDCe Co. 


49L.T.4G8,32W.R. 94 


82 


"Benpor,"The | 


8 P. D. llfi, 62 L. J. P. 49, 48 L. T.l 

887, 31 W. R. 640 


399 


Eeynolda, Es parte. Jeffryes u. Reynolda .. 


62 L. J. Q. B. 55, 48 L. T. 358 .. 


286 


Ex parte. Re Reynolds (No. 1) .. 


21 Ch. D. 601, 62 L. J. Ch. 223. 

47 L- T. 495. 31 W. H. 187 ,. 


28 




52 L. J. Ch. 431, 47 L. T. 448, 
ai W. R. 323 


18,37 






" Bhondda," The 


8 App. Cos. 649, 49 L. T. 210 .. 


392 


Siohards V. May 


10 Q. B. J>. 400, 52 L. J. ft. B.J 

272, 31 W. R. 708 .. ..| 


63 


achardBon, Re. Weaton w. Richardson 


47L.T.61-t 

22 Ch. D. 74, 52 L. J. Ch. 343, 48 


168 


Ridler.Re. Ridler v. Ridler 


L. T. 396, 31 W. R. 93, 47 J. P. 

279 

8 P. D. 132, 52 L. J. P. 74, 49 L. T. 


166 


« Eigboi^B Minde," The 


397 


Rigby w. Bennett 


21 Ch. D. 659, 48 L. tV 47, 31 
■W. R. 222, 47 J. P. 217 


410' 


Bippiiigall «. RippingaU & Lockhart .. 


48 L. T. 126 


302 


''Risdiito,"Tho 


8 P. D. 100, 52 L. J. P. 46, 48 L. T. 

909, 31 W. B. 657 


393 


KtM, Ex partB. He Bitao 


22 Ch. D. 529, 52 L. J. Ch. 535, 
48 L. T. 376, 31 W. R. 373 .. 


19.24 


Ri»er Swale Brick & Tile Co., Re .. 


52 L, J. Ch. 638, 48 L. T. 778, 32 
W. R. 202 


202 


"K. L. Alston," The 


8 P. D. 5, 48 L. T. 469, 6 Am. 
M.C.43.. .. .. „ 


394 


RobarlB !>. London (Mayor oO 


49 L. T. 455, 31 W. R. 520 


123 


Rubbin?, Re. Ex parte Russell 


22 Ch. D. 778, 47 L. T. 675, 311 
W.R.442 .. .. ..j 


21 


Roberta,Re. Es parte Price 


21 Ch. D. 553, 52 L. J. Ch. 131,1 
47 L. T. 402, 31 W. R. 104 .. j 


20 


Robertson «. Broadbent 


8 App. Cas. 812, 32 W. R. 205 .. 


451 


V. Robertson ft FttTt^;ro8sa . . , . | 


8 P. D. 94, 48 L. T. 590, 31 W. R. ( 
652 .. .. .. ..j 


301 



FOR THE TEAR 1883. 



"Robertson tr, Thome .. 

Robina, Re. Ex parte RuhbiiH 

Ex pwte. Re Robinson 
I. Barton Iiocal Board 
1. Bradebaw.. 



Jlook Portland Cement Co. v. Wilson 
Eomford Canal Co., Ea. Pocock'a Triokett' 

and Carew'g CluiniB 
Eooney v. Whiteley 
Boope V. D'Avigdor 
Boots V. Snelliug 
Eoper, Re. Ex parte Bolland 

Bone V. Hose 

Boaenberg v. Lindo 

Boaier, Re. Jonea v. Bartholomew 

Boss D. Grutteridge 

Botherbam Alum Co., He. Ex parte 

Bolierham (Mayor of) v. Peace 

Bowb'b Trade Mark, Re 

Howlanda v. De Veccbi 

EiUHell, Ex parte. He Robins 

Bntlajid'B(DukeoO Settlement, Re 
Bymer v. De Rosaz. Re De Hoxaz 
Rymill v. Wuidswortb Diatrict Board 



St. Helen's (Mayor of) v. Riley 

St. John's Cull. Oxford, Ex parte. Be Metro-) 

poll tan and District Rys. Act 
St. Paul's Schools, Pinsbury .. 
Salaman, Ex part«. Re Taylor 
Salford Guardians v. Manclicstcr OversrerB 
Sahsbury Election Petition 
Sanders v. Maclean 
Sands to Tbompaon 



47 J. P. 666 
22 Ch. D. 778, 47 L. T. 675, 311 

W. R.442 

22 Ch. D. 816, 48 L. T. 501, 31 1 
W. R. 553 

8 App. Caj. 788. 52 L. J. Ch. 5, 
47 L. T. 286, 32 W. R. 249, 46 
J. P. 662 

32 W.R. 95 

23 Ch. D. 98, 48 L. T. 740, 3Ii 
"W.R. 871 I 

23 Ch. D. 285, 52 L. J. Ch. 440,1 
49 L. T. 19, 31 W. R. 525 ..i 

62 L. J. Ch. 214, 48 L. T. 386, 31] 
W.R. 193 1 

24 Ch. D. 85, 52 L. J. Ch. 729, 49] 
L. T. 118 I 

W. N. 1883, 225, 16 L. J. (N.) 700,1 
76 L. T. (N.) 130, 28 S. J. 153 I 

10 Q. B. D. 412, 48 L. T. 761, 471 
J. P. 248 I 

48L. T. 216 

21 Ch. D. 543, 62 L. J. Ch. 113, 47] 
L. T. 488, 31 W. R. 102 .. i 

8 P. D. 98, 52 L. J. P. 25, 48 L. T.j 
378, 31 W. B. 673 .. ..I 

48 L.T.478 

49L.T.442 

52 L. J. Ch. 280, 48 L. T. 117 -. 

32 W. B. 131 

W, N. 1883, 216, 16 L. J. (N.) 683,] 

76L.T. (N.)112, 28S. J. 121 I 

48L. T. 388 

IC. &E. 10 

22 Ch. D. 778, 47 L. T. 338, 675 ;] 
31 W.R. 443 I 

49L. T. 196,31 W. B. 947 
24 Ch. D. 684, 49 L. T. 133 
IC. &E. 92 



47 J. P. 471 

23 Ch. D. 93, 53 L. J. Ch. 268, 481 

L. T.331 I 

52 L. J. Ch. 45't, 48 L, T. 412, 311 

W. R. 424 I 

21 Ch. D. 394, 47 L. T. 495, 31] 

W.B.282 1 

10 Q. B. D. 172,62 L. J. M. C. 34,^ 
48 L. T. 119, 31 W. R. 380, 47 
J. P. 419 

4 0'M. &H. 21 .. 

11 Q. B. D. 327,62 L. J. Q. B. 4811 
49L.T. 462,31 W. R. 698 .. ' 

22 Ch. D. 614, 53 L. J. Ch. 406, 
48 L. T. 210, 31 W. R. 397 .. 
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COMPLETE mDEX TO ALL ENGLISH CASES 



Name of Case. 



V. Spooner .. 

• • • • « • 

Gnardian Permanent) 



Be. Wallace's Case 



Saunders, Ex parte 

Sayers v. Collyer 

Scarlett v, Hanson 
Schofield (or Scholfield) 
Scicluna v, Stevenson 
Scott, Ex parte. Be 

Building Society 
V. Legg .. 

Scottish Petroleum Co. 

Sear v. Webb .. 

Searle v. Matthews 
Sedgwick v, Thomas 
Seear v. Webb .. 



9erjencson v, Beloe. Be Watmough .. 

Severance v. Civil Service Association 
Seymour v, Davitt & Quinn, Ex parte 

Shaffers v. General Steam Navigation Co. 

Shaw V, Benson 
Shearman v, Findlay .. 
Sheffield Waterworks v. Bingham 

Shepard v, Jones 

" Sherbro," The 

Shillito V. Child 

Showell V, Bburon (or Bowron) 
Shurmur v, Sedgwick .. 



•I 



V. 



•I 
■I 

•I 



•I 



Reference to Reports. 






*i 



Sibley, Ex parte. Beg. v. White 

Sillery v. Harmanis 
Silver Yalley Mines, Bq 

SitDon V, Vernon 

Simon's Beef Gold Mining Co., Be 

Singer Manufacturing Co. v. Loog (No. 1) . . i 

— (No. 2) 



•i 



Skinner v. Weguelin 

Skipper v. Skipper. Be Palmer 

Small V. Warr 

Smart V. Flood 

Smith (T. & H. J.), Ex parte. Be Smith .. 



1 



11 Q. B. D. 191, 52 L.. J. M. C. 89,) 
31 W. B. 918, 47 J. P. 584 .. f 

24 Ch. D. 180, 52 L. J. Ch. 770,) 
48 L. T. 939, 32 W. B. 200,} 
47J. P. 741 J 

1 C. & E. 53 •• .• .. 

48 L. T. 159 

8 App. Cas. 549, 49 L. T. 210 

23 Ch. D. 440, 52 L. J. Ch. 867, 
48 L. T. 134, 32 W. B. 73 

10 Q. B. D. 238 .. 

23 Ch. D. 413, 49 L. T. 348, 31 
W. B;846 

52 L. J. Cd. 832 ; 49 L. T. 94, 481 ; 

31 W. B. 837 

W. N. 1883, 176 ; 16 L. J. (N.) 625,[ 

76 L.T. (N.) 42, 28 S. J. 47 .. J 

48 L. T. 100 

52 L. J. Ch. 832, 49 L. T. 94, 481;) 

31W. B. 837 J 

24 Ch. D. 280, 49 L. T. 220, 32i 
W. B.101 J 

48L. T. 485 

15 Cox, C. C. 242, 12 L. B. Ir. 46 

10 Q. B. D. 356, 52 L. J. Q. B. 260,) 
48 L. T. 228, 31 W. B. 656,} 
47 J. P. 327 J 

11 Q. B. D. 563, 52 L. J. Q. B. 575 

32W. B. 122 

52 L. J. Ch. 624, 48 L. T. 604 .. 
21 Ch. D. 469, 47 L. T. 604, 31) 

W. B.308 J 

52 L. J. P. 28, 48 L. T. 767 

W. N. 1883, 208; 16 L. J. (NO 

666, 76 L. T. (N.) 94, 28 8. J. 

52 L. J. Q."b. 284^ 48 lVt. 613, 
31 W. B. 550 .. .. • .. 

24 Ch. D. 597, 49 L. T. 156, 31 
W.B.884 

11 Q. B. D. 309, 52 L. J. M. C. 
128, 49 L. T. 183, 31 W 

47 J. P. 741 
8 App. Gas. 99, 52 L. J. P. C. 7 
21 Ch. D. 381, 47 L. T. 597, 31 

W. B. 96 

8 App. Cas. 542, 52 L. J. P. C. 79, 

'49L.T. 238 

31W. B. 238 

8 App. Cas. 15, 52 L. J. Ch. 481, 

48 L. T. 3, 31 W. B. 325 
52 L. J. Ch. 288, 49 L. T. 484, 

3IW. B. 392 

IC. &B. 12 • 

49 L. T. 553, 32 W. B. 83 
47 J. P. 20 .. .. " .. 

49L. T. 467 

48L. T:320 .. .. 



Column 

of 
Digest. 



J. M. C.) 
iT.B. 811,[ 

. . * * / 



349 

112 

384 
381 
392 

' 55 

235 

94 

294 

330 
180 
294 

199 

291 
196 

229 

85 
327 
436 

242 

279 

331 

309 
434 

268 

66 
78 

67 

91 

415 

291 

334 
327 
122 
320 
23 



FOR THE YBAB 1888 



Smith Be. Oreen v. Smith (No. 1) 

(No. 2) 

-^— e. Artnita^ Be ArmiUge 



- V. Birmingham (Mayor oi) 
-v. Britiflb Marine, ftc, ABK<ciAtioii(No.l> 

- V. ^ (No. 2) 

-i^Day 



V. Lambeth AaseBBment Cotmnittee 
If. Manchester (Duke of) 
D. Millidge. Ite Humphries 
tf.Baed .. - 



). Watts. Be Watts , 



Snejd, Be. Ex pairte Bishop of Oxford 
Boa&6 Anmyms dea Manu&cturcB de Olacesl 

w. Tilghnian'B &c Co. 
Sociit^ Francaise des Asphaltca 
Social G^n^talo de I'aris v. Geen 

V. MUders 
tkdomon v. Davis 
Somerville, Ez parte. Be & Eaatera By. Co. 
South Eastern By. Co., Be. Ex parte Sraner- 



Smitherman ,. .. . .. 

Spaokman v, Foster 

Speight, Be. Spdght v. Qauat 

Spencer v; Metropolitan Board of Works 

Sproat v. Beckett 

Stanford v. Botierts 
Btanger, Be. Ex parte Geieel 



Reference to Report*. 



22 Ch. Df 688, 52 L. J. Ch. 411, 

48 L. T. 264, 31 W. B. 413 .. 
24 Ch. D. 672, 62 L. J. Ch. 921, 

49L. T, 297 

24 Ch. D. 727, 62 L. J. Ch. 711, 

4ft L. T. 236. 32 W. H. 88 
W. N. 1883, 196 ; 16 L. J". (N.) 

649, 76 L. T, (N.) 76, 28 8. J. 85 
11 Q. B. D. 195, 52 Li J. M. C. 81, 

49 L. T. 26, 31 W. B. 788, 47 
J. P. 645 .. 

L883, _ . 

BL.-T. (N.)42,28S.J 
W. H. 1883, 333; 16 L. J. ia.j 
714, 76 L. T. (N.) 147, 28 S. J. 

21 Ch. D. 421, 48" L. T." 54, 31 

W. R. 187 

1C.&K105 

48 L. T. 869 

10 Q. B. D. 327, 52 L. J. M. C. I, 

48 L. T. 57, 47 J. P. 244 
24 Cb. D. 611, 49 L. T. 96, 32 

W.B.83 

24 Ch. D. 691, 49 L. T. 594 



84 



S L.T. (N.).76, 28 fi 



634,7eL.T;(N.)68,28 

22 Ch. D. 5, 52 L. J. Ch. 209, 48l 
L. T. 167, 31 W. R. 262 ..| 

4eL.T.612,31 W.B.411 

1C.&E.96 

52 L. J. Ch. 724, 48 D. T. 616, 311 

W. B.675 ] 

25 Cb. D. 1, 53 L. J. Ch; 1, 49 L. T.l 

451, 32 W B. 71 .. ..! 

48L. T 410 

8 App. Cas. 606, 32 W. R. 97 .. 

49C.T.55.. 

1C.&E. 83 

23 Ch. D. 167, 52 L. J. Ch. 438,] 
48 L. T. 416, 31 W. R. 518 ..| 

23 Ch. D. 187, 62 L. J. Ch. 438,1 

48 L. T. 416, 31 W. B. 618 .. j 

47 J. P. 773 I 

11 Q. B. D. 99, 52 L. J. Q. B. 418,; 

48 L. T. 670, 31 W. E. 548, 47 

J.P.455.. 
22 Ch. D. 727, 52 L. J. Ch. 503,1 

48 L. T. 279, 31 W. B. 401 ..] 
22 Ch. D. 142, 52 L. J. Ch. 249,1 

47 L. T. 459, 31 W. B. 347 ..\ 

48L.T. 756 

62 L. J. Ch. 50, 48 L. T. 262 .. 
22 Ch. D. 436, 48 L. T. 405, 31] 

W. H.264 1 
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COMPLETE INDEX TO ALL ENGLISH GASES 



Name of Case. 



•i 



Stanley v. Grundy 

Stannard, Be. Stannard v, Burt 

Steamship ** Bentinck " Co. v. Potter . . . . | 

Stein V. Cope .. 

Stock v. Inglis .. 

Stonor's Trusts, Be 

Stoomyaart Maatscbappy, &c., v. Peninsularl 
and Oriental, &c., Co. 

Storey, Be. Ex parte Popplewell 

Stott V. Fairlamb 

Strauss v. County Hotel Co. .. 

Strawbridge, Ex parte. Be Hickman 

Street v. Crump 

Strickland v. Apap (No. 2) .. 

■ V. Symons .. 

Stroud v. Austin 

Stuart V. Evans 

Studd V. Cook 

Sturton V. Whetlock (or Whellock) .. 

Sumsion v. Crutwell 

** Sunniside," The 

Sutton V, Sutton 

Sutton and Elliott, Be 

Svensden v. Wallace 

Swainston v. Finn 

Swansea (Mayor of) v. Thomas 

Swift V. Pannell 

Swire V. Cookson 

Symonds V. Hallett 

Symons, Be. Luke v. Tonkin 

T. 

Tait, Be. Ex parte Harper .. 
Tamlyn, Be. Ex parte Hickman 



Reference to Reports. 



22 Ch. D. 478, 52 L. J. Ch. 248,) 

48 L. T. 106, 31 W. B. 316 .. ) 
52 L. J. Ch. 355, 48 L. T. 660 .. 

8 P. D. 119, 52 L. J. P. 69, 49 L. T.) 
185, 31 W. B. 953 .. .. } 

1 C. & E. 63 •• .. .. 

9 Q. B. D. 708, 52 L. J. Q. B. 30, 47) 
L. T. 416, 31 W. B. 455, 4 Asp. 
M. C. 596 

24 Ch. D. 195, 52 L. J. Ch. 776, 
48L. T. 963 

7 App. Cas. 795, 52 L. J. P. 1, 47 
L. T. 198, 31 W. B. 249, 4 Asp. 
M. C. 567 .. .. 

21 Ch. D. 73, 52 L. J. Ch. 39, 47 
L.T. 274,31 W.B. 35.. 

52 L. J. Q. B. 420, 48 L. T. 674, 

49L. T. 525 

12 Q. B. D. 27, 53 L. J. Q. B. 25, 

49 L. T, 601, 32 W. B. 170 .. 

48 L. T. 913, 32 W. B. 173 

25 Cb. D. 68, 49 L. T. 397, 32) 
W. r». Oo •« •• .. ..^ 

8 App. Cas. 106, 52 L. J. P. C. 1 .. 

22 Ch. D. 666, 52 L. J. Ch. 423,) 
48 L. T. 188, 31 W. B. 888 ..J 

IC.&E. 119 

49 L. T. 138, 31 W. B. 706 

8 ^p. Cas. 577, 10 C. of S. Cas.) 

(H. L.) 53 . . . . . . ) 

62 L. J. P. 29, 48 L. T. 237, 31* 

W. B. 382, 47 J. P. 232 ..J 

31W. B. 399 

8 P. D. 137, 62 L. J. P. 76, 49 L. T.) 

401, 31 W. B. 859 .. .. J 
22 Ch. D. 511, 52 L. J. Ch. 333, 

48 L. T. 95, 31 W. B. 369 
11 Q. B. D. 377, 52 L. J. Q. B. 752, 

49L. T.436 

Jl Q. B. D. 616, 62 L. J. Q. B. 397, 

48L.T.795 ' 

52 L. J. Ch. 236, 48 L. T. 634, 31 

W. B. 498 

10 Q. B. D. 48, 62 L. J. Q. B. 340,) 

47 L. T. 667, 31 W. B. 506, 47 [ 

J • P. lo5 • • . . I 

24 Ch. D. 210, 48 L. T. 351, 31) 

W.B. 543 j 

48L. T. 877 

24 Ch. D. 346, 49 L. T. 380, 32] 

W. K103 

21 Ch. D. 757, 62 L. J. Ch. 709, 46i 

L. T. 684, 30 W. B. 874 



21 Ch. D. 537, 52 L. J. Cb. 117,] 

47 L. T. 421, 31 W. B. 152 
48 L. T. 913, 32 W. B. 173 
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239 
448 
393 
385 

193 

382 

279 

47 
42 

189 
20 

309 
67 

419 

125 
230 

373 

342 
320 
399 

219,408 

402 

191 

10 

201 

49 

49 

179 

152 



34 
20 
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Name of Case. 






Tamvaco v, Timothy .. 
Tapling v. Weston 

Taurine, Co., Re. 
Taylor, Re. (Lunacy) .. 



Re. Ex parte Salaman 
V. Hailstone 
V. Mostyn 
V. Smetten 



Taylor's Estate Re. Tomliu v. Underhay 
Teebay v. Manchester, Sheffield & Lincohi- 
shire Ry. Co... 

Tempest V. Camoy 8 

Terrell, Re 

Theys, Ex parte. Re Milan Tramways Co. 

Thomas v. Harford 

V, Williams .. 

Thompson (or Thomson) v. Birkley .. 
Three Towns Bank v. Maddever. Re Mad- 
cie V er .. .. .. .. 

ThrelMl v, Wilson. In goods of Wilson 
Thwaites V. Wilding 

" Thyatira," The 

Tillett V.Ward 

Timms v. Baker 

Tippet V, Hart 

Tipping, Re. Ex parte Edmonds 
Tomlin v, Underhay. Re Taylor's Estate 

Tompson v. Dash wood 

Tone V, Preston 

Toomer, Re. Ex parte Blaiberg 

Tootal's Trusts, Re 

Torquay Local Board v. Bridle 
Tower Ward Schools Trustees, Ex parte 
Finnis to Forbes ;. 

Townsend v, Townsend 

Towse V. Loveridge 



Reference to Reports. 






1 C. & E. 1 .. .. .. .. 

I C. & E. 99 

52 L. J. Ch. 688, 49 L. T. 614, 32 

W. R. 129 

62 L. J. Ch. 728, 49 L. T. 420, 31 
W. R. 596 

21 Ch. D. 394, 47 L. T. 495, 31 i 
W. R. 282 ) 

52 L. J. Q. B. 101. 47 L. T. 440 .. 

23 Ch. D. 583, 52 L. J. Ch. 848,) 

48 L. T. 716, 31 W. R. 686 .. } 

II Q. B. D. 207, 52 L. J. M. C. 101 

22 Ch. D. 496, 48 L. T. 562 

24 Ch. D. 572, 62 L. J. Ch. 613, 48) 
L. T. 808, 31 W. R. 739 

21 Ch. D. 571, 51 L. J. Ch. 786, 48 
L. T. 13, 31 W. R. 326 .. 

22 Ch. D. 473, 47 L. T. 588, 31 
W. R. 208 

22 Ch. D. 122, 52 L. J. Ch. 29, 4B{ 
L. T. 213, 31 W. R. 107 .. j 
48L.T. 262 .. .. * .. 
24 Ch. D. 658, 62 L. J. Ch. 603,) 

49 L. T. Ill, 31 W. R. 943 .. j 
47 L. T. 700, 31 W. R. 230 

62 L. J. Ch. 733, 31 W. R. 720 .. 

8 P. D. 18, 48 L. T. 238, 31 W. R.) 
508, 47 J. P. 279 .. .. f 

11 Q. B. D. 421, 12 Q. B. D. 4, 62^ 
L. J. Q. B. 734, 53 L. J. Q. B. 1, 1 
49 L. T. 201, 396 ; 32 W. R. 80, | 
47J. P. 662 J 

8 P. D. 156, 52 L. J. P. 86 ; 49 L. T.) 
406, 32 W. R. 276 .. .. f 

10 Q. B. D. 17, 62 L. J. Q. B. 61.^ 

47 L. T. 546, 31 W. R. 197, 47 

J. A. 4qo .. ,, ,, 

49 L. T. 106 

10 Q. B. D. 483, 52 L. J. M. C. 41, 

48 L. T. 319 
J. P. 199 

48L. T. 77.. 

22 Ch. D. 495, 48 L. T. 652 

11 Q. B. D. 43, 62 L. J. Q. B. 425, 
48L. T. 943 

24 Ch. D. 739, 63 L. J. Ch. 60, 49 
L. T.99,32 W, R. 166.. 

23 Ch. D. 254, 52 L. J. Ch. 461, 

49 L. T. 16, 31 W. R. 906 

23 Ch. D. 532, 62 L. J. Ch. 664,( 
48 L. T. 816, 31 W. R. 663 ..J 

47J. P. 183 

24 Ch. D. 691, 48 L. T. 814, 32) 
W. R. 56.. .. .. ..f 

23 Ch. D. 100, 48 L. T. 694, 31 
W, R. 735 

25 Ch. D. 76, 49 L. T. 466, 32 W. R. 

•• •* «« •« 



I, 52 L. J. ii. C. 41,) 
), 31 W. R. 682, 47 1 

. . .. ** J 



Column 

of 
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68 
203 

86 

222 

37 
176 

384 

220 
322, 464 

428 

421 

289 

96, 315 

61 

376 

311 

165 

291 

208 

386 

416 

206 

368 

25 
322, 464 

130 

410 

49 

360 

346 

61 

324 

316 
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Name of Case. 



■1 



Tredegar Iron Co. v* Gielgud .. 
Tricketf s Claim. Be Romford Canal Co. 
Trim, Be. £x parte French .. 

Tucker v. Linger • .. •• 

V. North Eastern By Co. 



Reference to Reports. 



u. 



" United Service," The 



Upmann v. Forester .. 



•I 



V. 



Yallance's Trusts, Be. Ex parte Limehouse 
ioard of Works 



Van Boolen v. Gordon .• 

« Vandyck," The 

Vibert V. Eastern Telegraph Co. 

Vine V. Baleigh .. 

Yinter v. Hind ;. 

Vitale, Ex parte. Be Young 

Yivian v. Little ... ... 



. • ** I 

.. .. 

*• * * 1 

•• •* \ 



Yoisey, Ex parte. Be Knight •. .. •( 



w. 



Wacher, Be .. 
Waddell v. Eraser 

Wade tf. Wilson 
Wagstaff V. Clinton 
Wake, Ex parte. 



•• 



corder of) 



— V, Hall .. 



Beg. V. Sheffield 



eld (Re-| 

•I 

Wala Wynaad Gold Mining Co., Be .. .. | 



1C.&E. 27 

24 Ch. D, 85, 62 L. J.Ch. 729, 49 

L. T. 119 
52 L. J. Ch. 48, 47 L. T. 339 
8 App. Cas. 508, 52 L. J. Ch. 941, 

49 L. r. 373, 32 W. B. 40, 

O . XT. ^ . . . . • . 

48L.T.904 



941,] 



8 P. D. 56, 9 P. D. 3 ; 52 L. J. P.) 

18, 48 L. T. 486, 31 W. B. 614, [ 

J5 Asp.3f. C. 55 j 

24 Ch. D. 231, 52 L. J. Ch. 946,) 
49 L. T. 122, 32 W. B. 28,47[ 

J. Jr. 807 •• •• .. •• J 



24 Ch. D. 177, 62 L. J. Ch. 791,) 

48L. T.941 .. .. ..f 

W. N. 1883, 195 ; 16 L. J. (N.) 

634, 76L.T. (N.) 58, 28 S. J. 
_fift 

7 P. D. 42, 47 L. T. 694,' 6 Asp.! 

M.C.17 .A 

IC.&E. 17 

24 Ch. D. 238, 49 L. T. 440, 31) 

W. B.855 .. • .. ..f 

10 Q. B. D. 63, 52 L. J. M. C. 93,) 
48 L. T. 359, 31 W. B. 198, 47 [ 
J. P. 373 .4 . . . . . , J 

47L.T.480 

11 Q. B..D. 370, 52 L. J. Q. B. 771,) 
48 L. T. 793, 31 W. B. 891, 47 
■J. P. 566.. .. ,. «, 

21 Ch. D. 442, 52 L. J. Ch. 121, 
-47 L. T. 362, 31 W. B. 19 - .. 



22 Ch. D. 535, 48 L. T. 552 

23 Ch. D. 685, 52 L. J. Ch. 684, 
48 L. T. 754, 31 W. B. 714 

22 Ch. D. 235, 52 L. J. Ch. 399, 
47 L. T. 696, 31 W. B. 237 

I C. & E. 45 

II Q. B. D. 291, 62 L. J. M. C. 
7S, 53 L. J. M. C. 1, 31 W. B. 
704, 32 W. B. 82, 47 J. P. 604 

8 -App. Cas. 195, 52 L. J. Q. B. 
494, 48 L. T. 834, 31 W. B. 585, 
47 J. P. 548' 

21 Ch. D. 849, 52 L. J. Ch. 86, 47 
L. T. 128, 30 W. B.915 
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17 

201 

262 
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414 



146 

329 

398 
231 
376 

347 
208 
296 
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317 

240 
204 

346 

235 
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Name of Case. 



Walker, Ex parte. Re McUenry .. ..< 



V, Bunkell ,. 



V. Grabtree .. 



Reference to Reports. 



V, Martineau. He Gbfftsit ,i 



Walker's (John) Trusty Be. Wheelwright v.] 
Walker .. 

Walker & Hu^ies' Cantract, Be 

WaUv. Taylor. Wall v. Martin .. ..| 

Wallace's Case. Re London and Staffordshire) 
Insturanoe Co. .. .. .. .. j 

Wallace's Case. Re Scottish Petroleum Co. .. | 

Wallett,Re.. Hayter v. Wells 

Wallis V. Jackson 



•• 



V. Smith 



Walsh V. Lonsdale ..< 

Walton, Ex. parte. ..Re Blackburn Permanent) 
Building Society . . J 

9 Re. Ex parte Hudson .• ..i 

Warburg, Ex parte. Re Whalley 

Ward, Ex parte. Re Ward 

V.Morse. Re Brown .. 



V. National Bank of New Zealand 

Warder v. Saunders . .. .. 

Wardrop v. " Leon XUl." (Owners of) 



.. < 



Ware v. London, Brighton, & S. Coast Ry. Co. 

Warren's Settlement^ Re .. ' .. 
Warwicker V. Bretnall 
Watkin v, Newcomen .. 

Watkins v. Rymill .. 

Watmough, Re. Serjencson v, Beloe 
Watson, Kipling & Co., Re .. .. 

V. Holliday .. 

V. Troughton .. 

V.Watson 
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62 L. J. Ch.'652, 48 L. t!'937, 31 
W. R.702 

23 Ch. D. 762, 62 L. J. Ch. 274;) 
48 L. T. 70, 632 ; 31 W. R. 363, 
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24 Ch. D. 698, 49 L. T. 597 !! 
11 Q. B. D. 102, 52 L. J. Q. B.) 

668, 31 W. R. 712 .. .. f 
24 Ch. D. 149, 48 L. T. 966, 31) 

W. R.781 .. .. ..f 

23 Ch. D. 413, 49 L. T. 348, 31 ( 

W. R.846 J 

32W. R. 26 
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31W.R. 619 .. .. ..J 
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21 Ch. D. 9, 62 L. J. Ch. 2, 46 
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10 Q. B. D. 178, 62 L. J. Q. B. 121,) 
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49 L. T. 115, 31 W. R. 674 .. f 
20 Ch. D. 780, 62 L. J. Ch. 543,[ 
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COMPLETE INDEX TO ALL ENGLISH OASES 



Name of Cue. 



WeaveTy Be 

V. Cardiff (Mayor <rf) . . 

Webb V. Beavan (or Bev%|Q) .. 

' V, SteotoD. Re HattoD 



•i 



V. Wrigbt 



Beferenoe to BeporU. 



■^i 



Webster, Ex parte. Re Morris 

Webster's Estate, Re. Widgen v. Mello 

Wedgwood Goal & Iron Co., Re 

Wells, Ex parte. Re Blyth & Fansbawe 

•"■"^^^■^ xve •• •• •• •• 

West Ham Overseers v. lies .. 

West of England, &c., Bank v. Morcb. 

DOOKCr •• *• •• •• 

West Riding J J. v. Tbe Queen 
Westacott v. Smalley .. 

Westerman V. Rees 

Westfield V. Great Western Ry. Co. .. 
Westinghonse v. Midland Ry. Co. 
Weston V, Ricbardson .. 
Wballey, Re. Ex parte Warburg .. 

Wbeelwrigbt v. Walker (No. I) 
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•t 

•t 

• * 
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V. (No. 2) 

Wbitaker, Re. .. 

White, Re. White v. White . . 

— — — V, Haymen •• .. .. 

I V. Land and Water Co. .. 

White Star Consolidated Gold Mining Co., 
Whittick V, Mozley 
Whitton, Re. Ex parte Amal 
Wickham v. Phillips .. 

Widgen v, Mello. Re Webster's Estate 

Wilcoxon, Re. Ex parte Griffith 

Wilde V. Walford. Re Harrald 

Wilder v. Pigott 

Wildy V, Stephenson .. 

Wilkins v. Birmingham (Mayor of) .. 

- V, Day 

Wilkiuson, Ex parte. Re Berry 
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Re. 
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. • 
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21 Ch. D. 615, 48 L. T. 93, 31 W. R. 
224 

48 L. T. 906, 47 J. P. 599 

11 Q. B. D. 609, 52 L. J. Q. B. 644,) 

49 L. T. 201, 47 J. P. 488 .. f 
11 Q. B. D. 518, 52 L. J. Q. B. 684, 

48 L. T. 268, 49 L. T. 432 
8 App. Cas. 318, 52 L. J. P. C. 40, 

49L. T. 145 

22 Ch. D. 136, 52 L. J. Ch. 376, 

48 L. T. 295, 31 W. R. Ill .. 

23 Ch. D. 737, 62 L. J. Ch. 767,( 
49L. T. 586 J 

47 L. T. 612, 31 W. R. 181 
10 Q. B. D. 207, 52 L. J. Q. B. 186,) 

47 L. T. 610, 31 W. R. 283 .. f 

48 L. T. 859, 31 W. R. 764 
8 App. Cas. 386, 62 L. J. Q. B. 650, 

49 L. T. 205, 31 W. R. 928, 47 

V. X. fvO «. .. .. •• 

23 Ch. D. 138, 62 L. J. Ch. 784, 

48 L. T. 417, 31 W. R. 467 .. 
8 App. Cas. 781, 32 W. R. 253 .. 

IC. &E. 124 

W. N. 1883, 228 ; 16 L. J. (N.) 702,) 

76 L. T. (N.) 132, 28 S. J. 165 .. J 

62 L. J. Q. B. 276 

48 L. T. 98, 462 

47 L. T. 514 

24 Ch. D. 364, 49 L. T. 243 

23 Ch. D. 752, 62 L. J. Ch. 274,) 
48 L. T. 70, 632 ; 31 W. R. 363,| 

48 L. T. 867,' 31 W.R. 912 ['. 
47L. T.507 

22 Ch. D. 555, 62 L. J. Ch. 232, 48) 
L. T. 151, 31 W. R. 451 .. } 

IC.&E. 101 

W. N. 1883, 174 ; 16 L. J. (N.) 623,) 
76 L. T. (N.) 42, 28 S. J. 46 ..J 

48L.T. 815 

IC. &E. 86 

24 Ch. D. 26, 49 L. T. 221 

47J. P. 612 

23 Ch. D. 737, 52 L. J. Ch. 767, 49) 
L. T. 585 .. .. ,. ..J 

23 Ch. D. 69, 52 L. J. Ch. 717, 48( 
L. T. 450, 31 W. R. 878 ..J 

52 L. J. Ch. 435, 48 L. T. 352, 31) 
W.R. 518 f 

22 Ch. D. 263, 52 L. J. Ch. 141,) 
48L. T. 112, 31 W.R. 377 ..J 

1 C. & E. 3 .. ,, 

25 Ch. D. 78, 49 L. T. 468, 32) 
W.R. 118 f 

49 L. T. 399, 32 W. R. 123, 48[ 

22 Ch.' D. 788, 52 'l. J. 'ch. 65*7,) 
48 L. T. 495, 31 W. R. 649 ..J 
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Name of Case. 



WilkinsoD, Re. Ex parte Clater and Beckett-^^ 
DenisoQ •• ., •• .. •• 



Willey, Ex parte. Re Wright 
Williams, Re. Ex parte Pearce 
v. Brisco 

V. Pavies 



V. Hopkins. Re Hopkins 

V, Mercier ,. .. 

v» MurrelL Re Dumble 

V. Owen 

v. Powning .; 
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•I 
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Willonghby-Osborne, Re. Willoughby-Os-) 
borne V. Holyoake .. .. .. .. ) 

Wilson, In Qoods of. Tbr^lfall v% Wilson ,A 

Re. ■ Parker v. Winder 

V, Coxwell 



■ « ■ « 

V, De Coulon 

V, Duguid 
V. Kirkwood 
V. Turner 
V. Wilson 
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" Winston," The 

Winyard v. Toogood 

Witton, Re. Ex parte Amal . . 
Wolverhampton, &c.. Bank v. George 

Wood, Re. Ex parte Hall 

V.Baxter 

V, Madras Irrigation, &c., Co. . 

V. Wheater 

Woodhouse, Re. Ex parte Heavey . 

v. Spurgeon 

Woodley V. Michell 



Reference to Reports. 
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Working Men's Mutual Society, Re .. .. < 

Worcester City & County Bank v. Blick.f 
Re Pumfrey .. .. .. .. ..J 

Wray, In Goods of 

Wright, Re. Ex parte Willey 

Wright's Trusts, Re . . 

Wynaad Gorddu Lead Mining Co., Re 



48 L. T. 648 

i - - 

23 Ch. D. 118, 52 L. J. Ch 646,48 
L. T. 79, 380 ; 31 W. R. 383, 553 

49 L. T. 475, 32 W. R. 187 

22 Ch. D. 441, 48 L. T. 198, 31 
W. R,.907 .. .. . .. 

11 Q. B. D. 74, 52 L. J. M. C. 87, 
47J. P. 681 

52 L. J. Ch. 736, 48 L. T, 513, 31) 
W. R. 495 } 

32W. R.152 .. .. 

23 Ch. D. 360, 52 U J. Ch. 631,) 
48 L. T. 661, 31 W. R. 605 ..J 

48L. T. 388 

48 L. T. 672, 47 J. P. 486 ' .. 

22 Ch. £). 238; 52 L. J. Ch. 331, 
48 L. T. 152, 31 W. R. 236 .. 

8 P. D. 18, 48 L. T. 238, 31 W. R. 
508, 47 J. P. 279 

24Ch. B. 664 .. * .. 

23 Ch. P. 764, J52 L. J. Ch. 975 .. 
22 Ch. D. 841, 48 L. T. 514, 31 

24 Ch. D. 244, 53 L. J. Ch. 52, 49 
L. T. 124, 31 W. R. 945 

48L. T. 821 

22 Ch. D. 521, 52 L. J. Ch. 270, 48) 
L. T. 370, 31 W. R. 438 ..J 

9 P. D. 8, 49 L. T. 430 .. 
8 P. D. 176, 52 L. J. P. 72, 49 L. T. 

403, 31 W. R. 893 

10 Q. B. D. 218, 52 L. J. M. C. 25, 
48 L. T. 229, 31 W. R. 271, 47 

J. r. oZu .. .. .. 

24Ch. D. 26; 49 L. T. 221 
24Ch. D. 707 

23 Ch. D. 644, 52 L. J. Ch. 907, 49 
L. T. 275, 32 W. R. 179 

49L. T. 45 

23 Ch. D. 248, 49 L. T. 228 

22 Ch. D. 281, 52 L. J. Ch. 144,) 

47 L. T. 440, 31 W. R. 117 .. ) 

48L. T. 912 

52 L. J. Ch. 825, 49 L. T. 97, 32) 

W. R. 225 } 

11 Q. B. D. 47, 52 L. J. Q. B. 325, 

48 L. T. 599, 31 W. R. 651, 5 
Asp. M. C. 71 .. 

21 Chi D. 831, -51 L. J. Ch. 850, 

47 L. T. 645, 30 W. R. 938 .. 

22 Ch. D. 255, 52 L. J. Ch. 228, 

48 L. T. 516, 31 W. R. 195 .. 
81 W. R. 476, 47 J. P. 279 

23 Ch. D. 118, 52 L. J. Ch. 546,) 
48 L. T. 79, 380 ; 31 W. R. 383, [ 

DOq .. .. a. **y 

24Ch. D. 662 

qi W. R. 226 
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Name of Case. 



Wynne-Finch, Re. Wynne-Finch v, Wynne-) 
Finch .. .. .. .. .. } 



Y. 

" Yan-Teaii,'' The | 

Tates V, Chorlton-upon-Medlock Union 

— (or Teates) v. Fraser. Re Fraser ., < 

Telland v^ Yincent 

York V, Stowere •• 

Young, Ex pirte. Re Quartz Hill Gold Mining 

V/V» •» aa •• •• 

Re. Ex parte Titale .. 



•• 



^1 



Reference to Reports. 



23 Ch. D. 267, 48 L. T. 129, 31) 
W. R...626 ..... .. ..} 



V, Royal Leamington Spa (Mayor of) 

V. Schuler 

V. Wallingford 



»• 



•I 



1 



8 P. D. 147, 52 L. J. P. 67, 49 L. T.) 

187, 31 W. R. 950 .. .. } 

48 L. T. 872, 47 J. P. 630 
22 Ch. D. 827, 52 L. J. Ch. 469,) 

.48 L. T. 187, 31 W. R. 376 ..J 
47 J. P. 230 
W. N. 1883, 174; 16' L. J. (N.) 

-623, 76 L. T. (N.)41, 28 S. J. 46 
21 Ch. D. 642, 51 L. J. Ch. 940,) 

47 L. T. 644, 31 W: E. 173 ..J 
47L. T. 480 .... 

8 App. Cas. 517, 52 L. J. Q. B. 713, 

49 L. T. I, 31 W. R. 925, 47 J. P. 

11 Q. B. D. 651, 49"l. T. 546 !! 
52 L. J. Ch. 590, 48 L. T. 756, 31) 

w. r;838 • .. .. ..j 



Column 

of 
Digest. 



153 



400 
270 
62 
358 
328 

304 
208 

346 

334 
151, 239 



( li ) 



TABLE OF CASES 
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of 
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Aird's Estate (12 Ch. D. 291, 48 L. J. C5h. 
631, 41 L. T. 180, 27 W. R. 882) 
not followed. 
Re Taylor's Estate - - 464 

Aldersm v. MaMison (7 Q. B. D. 178) ap- 
proved. 
Hui<£PHRiEs 17. Green - - 166 

Andersm's Case (17 Ch. D. 373, 50 L. J. Ck. 
269, 43 L. T. 723* 29 W. R. 372) 
approved. 
Wallace's Case - - - 94 

Andrew v. Buchanan (L. R. 2 H. L., Sa, 286) 
observed upon. 
Dixon v. White - - - 871 

Armitage, Ex parte (17 Ch. D. 13) ap- 
proved. 
Ex parte FsiCE - •- - 29 

Aspden v. Seddan (L. R. 10 Ch. 394, 44 L. J. 
Ch. 359, 32 L. T. 415, 23 W. R. 
580) . di8ting^i8hed. 
Dixon v. White — - - 871 

Aetley v. Weldan (2 B. & P. 346) commented 

on. 

Wallis v. Smith - - - 63 
AihynsY. Kinnier (i Ex. 776) oommented 

on. 

Wallis v. Sbhth - - - 68 

Att-Gen. v. Ckmpt&n (1 Y. & 0. Ch. 417) 
distinguished. 
Att.-Gen. V, Bermondsey Vestry 488 

Att.'Gm. V. Dorking Ouardians (20 Ch. D. 
595. 51 L. J. Ch. 585, 46 L. T. 573, 
30 W. R. 579) distinguished. 
ChaSles v: Finohley Local 
Board r - - - 256 

AU.'Gen, v. Emerson (col 295) distinguished. 

Bulman V. Young - - - 295 

Att.-Geny, Swansea Improvements Co.(9 Ch. 
D. 46) considered. 
Cropper v. Smith - r - 826 

AhjDood V. SeOar (5 Q. B. D. 286, 49 L. J. 
Q. B. 515, 42 L. T. 644, 28' W. R. 
604) observed upon. 
SvBNSDEN r. Wallace - - 191 

Auckland v. .Westminster Board of Works 
(L. R. 7 Ch. 597, 41 L. J. Ch. 723 
26 L. T. 961, 20 W. R. 845) fol- 
lowed. 
Barlow v. Kensington Vestry - 284 
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BaggeU v. Meux (7 L. T. (Q.S.) 41, 1 Ph. 

627) followed. 

l^eBowN - - - - 180 

Bailey v. Birchall (2 H. & M. 371) followed. 

Charlton v', Charlton - - 406 

Barrow v. Barrow (4 K. & J. 409) followed. 

Wilder t;. Piggott - - 141 

Beavan v. Beavan (24 Ch. D. 649, n., 52 
L.J. Ch. 961, n., 49 L. T. 263, n.) 
followed. 
Re Chesterfield's Trusts - 7 

Bedford v. BrUish Museum (2 My. & K. 552) 
applied. 
Sayers V, Collyer - - - 112 

Belaney v. Ffrench(L. R. 8 Ch. 918,43 L. J. 
Ch. 312, 29 L. T. 706, 22 W. R. 177) 
distinguished. 
Re Capital Firb Insurance - 406 

Berdan v. Greenwood (20 Ch. D. 764, n., 46 
L. T. 524, n.) observed upon. 
Langen v. Tate ... 804 

Berrie y. Howitt (L. R. 9 Eq. 1, 39 L. J. Ch. 
319, 21 L. T. 414) not followed. 
Charlton v. Charlton - - 406 

BesarU v. Wood (12 Ch. D. 605, 40 L. T. 
445) observed upon. 
Cahill v. Cahill - - - 174 

Betts v. Burch (4 H. & N. 506, 28 L. J. Ex. 
267) commented on. 
Wallis v. Smith - - - 68 

Betts y. Wilmott (L. R. 6 Ch. 239, 25 L. T. 
188, 19 W. R. 369) distinguished. 

SOCIETE AnONYME, &C. V, TlLGH- 

man's, &c., Co. - - " 266 

Bigge v. Parkinson (7 H. & N. 955) distin- 
guished. 
McLelland v. Stewart - - 868 

Biggs V. Head (Saus'se & Scully, 335) ap- 
proved. 
Little v, Kingswood Co. - - 408 

Blyth i Young, Re (13 Ch. D. 416, 41 L. T. 
_ 746, 28 W. R. 266) observed upon. 
Re New Callao - - - 282 

Boddington, Re (col. 445) distinguished. 

Knox v. Wells . - . 445 

Bolckaw V. Fisher (coL 300) distinguished. 

Ra^bothah 1;. Shbopshire Ry. Co. 800 

d 2 
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Bo8toch V Fhyer (L. R. 1 Eq. 26) ex- 
plained. 
Re Speight - - - - 420 

BoughUm v. BoughUm (col. 405) distiu- 
guiflhed. 
Capital Fibb Insurance - - 405 

B<ywer v. Ptate (1 Q. B. D. 321, 45 L. J. 
Q. B. 446, 35 L. T. 321) commented 
on. 
Hughes v. Pebcival - - 336 

Boyd^s Settled Estates, Be (21 W. R. 667) 
overruled. 
Ex parte St. John's College - 816 

Boyes v. Bedale (1 H. & M. 798) 

Be ANDBOS - - - - 442 

Brachenbury v. Gibbons (2 Ch. D. 417) ob- 
served upon. 
Miles v. Jabvis - - - 447 

Brice v. Bannister (3 Q. B. D. 569, 47 L. J. 

Q. B. 722, 38 L. T. 739, 26 W. R. 

670) observed upon. 

Adams v. Mobgan - - - 11 
distinguished. 

Ex parte Nicholls - - - 89 

Brittain v, Overton (col. 60) followed. 

Benthall v. Eilmobey - - 61 

Brown, Exparte (L. R. 9 Ch. 304), explained. 

Ex parte Geisel - - - 17 

Brunsden v. AUard (2 K & E. 19) approved. 

The "Hope" - - - 406 

Buck V. Bobson (3 Q. B. D. 686, 39 L. T. 325, 
26 W. R. 804) observed upon. 
Adams v. Mobgan - - - 11 

BuUceley v. Wilford (2 CL & Fin. 102) ob- 
served upon. 
Lysaght v. M'Gbath - - 462 

BtOley y. Bulley (8 Ch. D. 479, 47 L. J. Ch. 
841, 38 L. T. 401, 26 W. R. 638) 
applied. 
Chablton V, Chablton - - 405 

BuUmorey. Wynter (col. 445) distinguished. 

Ejfox V. Wells - - - 446 

Bulwery. AsOey (1 Ph. 422, 435, 13 L. J. 

Ch. 329, 8 Jur. 523) distinguished. 

BeGBAUT - - - - 489 
Burdett v. Abbott (14 East, 1) commented 

on. 

Bbadlaugh v. Ebskine - - 269 

Burhe v. 8. E. By. Ch. (5 C. P. D. 1, 49 
L. J. C. P. 107, 41 L. T. 554, 28 
W. R. 306, 44 J. P. 283) con- 
sidered. 
Watkins v. Rymill - - 864 

Burliner v. BoyU (5 C. P. D. 354, 43 L. T. 
254, 44 J. P. 831) approved. 
Ex parte Engelhabdt - - 22 

Cape Breton Co. v. Fenn (17 Ch. D. 198, 50 
L. J. Ch. 321, 44 L. T. 445, 29 
W. R. 386) considered. 
Be Dbonpield Co. - - - 87 
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Carter v. Wake (4 Ch. D. 605, 46 L. J. Ch. 
841) distinguished. 
Genebal Cbedit Co. v. Glegg - 288 

Caujtkome v. Cawdrey (13 C. B. (N.S.) 406, 
32 L. J. C. P. 152) distinguished. ^ 
Bbitain v. Rossiteb - - 164 

Chapman v. Midland By. (5 Q. B. D. 167, 
431 ; 49 L. J. Q. B. 449, 42 L. T. 
612, 28 W. R. 592) discussed. 
Goodhand v. Aysoough - - 289 

Chapman v. Boyal Netherlands, Ac, Co. (4 
P. D. 157, 48 L. J. Ch. 449, 40 
L. T. 433, 27 W. R. 554) over- 
ruled. 
Stoomvabt Maatschappy v. Pen- 

INSULAB AND ObIENTAL StEAM 

Navigation Co. - - - 279 

Christqpherson v. Nayhr (1 Mer. 320) fol- 
lowed. 
Be Websteb's Estate - - 461 

Clare v. Clare (21 Ch. D. 865, 51 L. J. Ch. 
553, 46 L. T. 851, 30 W. R. 789) 
not followed. 
Be Basham - - - - 417 

Clarke v. Law (2 E. & J. 28) approved. 

Ex parte Young - - - 804 

ClayUnCs Com (1 Mer. 572) distinguished. 
Blaokbubn Building Society r. 

CUNLIPPE - - - - 65 

Clow V. Harper (5 Ex. D. 198, 47 L. J. Ex. 
393, 38 L. T. 269, 26 W. R. 364) 
explained. 
Mabtin v. Fypb - - - 821 

Cobbett V. Woodward (L. R. 14 Eq. 407, 41 
L. J. Ch. 656, 27 L. T. 27, 20 W. R. 
963) overruled. 

Maple v. Juniob Abmy and Navy 
Stobes - - - - log 

Cobham v. Daltan (L. R. 10 Ch. 655, 44 
L. J. Ch. 702, 23 W. R. 865) ex- 
plained. 

Ross V. GUTTEBIDGB - - 40 

Cork V. Youghal By. Co., Be (L. R. 4 Ch. 
748) followed, 

Blackbubn Building Society v. 
cunlippe- - - - 55 

Corser v. Cartwright (L. R. 7 H. L. 731) fol- 
lowed. 
Be BooKEB " - - - 166 

Coventry & Dixm't Case (14 Ch. D. 660, 42 
L. T. 559, 28 W. R. 775) observed 
upon. 

Ex parte Pelly - - - 75 

Be ExoBANGE Banking Co. - 76 

CoweU v. Simpson (16 Ves. 275) observed 
upon. 
Angus v. McLachlan - - 189 
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ACCaSPTAKCE— Guarantee— Notice. 

See Pbincipal and Subbtt. 8, 9. 

Negotiable instrnmeni 

See Bill of Exchange. 1, 2. 

ACGOHMODATIOK BILL— Holder b claim against 
acceptor. 
See Bill op Exchange. 7. 

ACCOMPLICE — ^Evidence of— corroboration. 
See Criminal Law. 7. 

ACCOBB AKD SATISPACTION— Agreement to 
take less than sum due. 
See CoNTBACT. 2. 

ACCOUNT — ^Bankruptcy — ^Witness — Jurisdiction. 
See Bankbuptcy — ^Examination. 3. 

Foreclosure action — Attornment clause. 

See MoBTGAGE. 5. 

Bedemption of mortgage to building society. 

See Building Sckotity. 2. 

Separate— Deposit by applicant for shares. 

See Bankeb. 1. 

ACCTTMirLATIDNS — Income— Maintenance of 
infant 
See Infant. 5. 

Trust for. 

See Will — Invalid Tbust. 4. 

ACXVOWLEDGMEHT-Of debt 

See Limitations, Statute op. 1-3. 

ACT OF BAKEBUPTCT. 

See Bankbuptcy — ^Acr of Bankbuptcy. 

ACnOV — Felonious Injury — Statement of Claim 
theyjtng Felony — Demurrer.'] A statement of 
claim is "not aemurrable on the ground that it 
shews the cause of action to be a felony for which 
the felon has not been prosecuted. Boope v. 
D'Ayigdob - 10 a. B. D. 412, 48 L. T. 761, 

[47 J. P. 248 

8. Beeovery of Berdcharge — Arrears — As- 

signee of Part of Lands subject to Charge — Charge 
ereaJUd hy WiU!^ An action for debt can be main- 
tained for the recovery of the arrears of an an- 
Vw ^^^ charged upon land against the assignee of a 
Vfi^ of the land, whether the charge was created 
by deed or will. Booth v. Smith 47 J. P, 769 



( 2 ) 

ACTlOV—continued. 

Against discharged bankrupt. 

See Bankbuptcy — ^Annulment. 
By or against executors. 

See ExECUTOB — ^Actions. 

Commoners — Bight of pasture. 

See Common. 

Continuing cause of. 

See Estoppel. 4. 

For unliquidated damages. 4 

See County Coubt. 3. 

Money had and received — Bank-note materi- 
ally altered. 
See Bank op England. 

Money had and received — ^Excessive demand 

— Payment under protest 

See Distbess Damage Feasant. 

Notice of— Employers' Liability Act. 

See Masteb and Sebvant. 11. 

Notice of — Highways Act 

See Highway. 10. 

Public Health Act 

See Public Health Acts. 9, 10. 

Bight to compel action against third party. 

See Nuisance. 4. 

ADEMPTIOK— Lunacy— Order in. 

iS'ee Lunacy. 6,10. 

ADJOnniTG LANDOWNBES —Liability of, for 

acts of contractor. 

See Pbincipal and Agent. 10. 

ADJOUEHMEHT — Examination of bankrupt- 
Notice. 
See Bankbuptcy — Examination. 1, 

Proof — Consideration of — Discretion. 

See Bankbuptcy — Pboop. 3. 

ADJUDICATION IN BANXBUPTCT. 

See Bankbuptcy — ^Adjudication. 

ADUnriSTBATION. 

See Administbatob. 
ExEcuTOB — Actions. 

EXEOUTOB — AlDMINISTBATION. 

Estate of undischarged bankrupt. 

See Bankbuptcy — Undischabqbd Bank- 
bupt. 1. 
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ADHlRISnUTIOII — eontinued. 
Iii8>lyent pstnte — Mutual credtta. 

SeeBANKBUrTCY^MCTUALDKALlNQS, 1. 

Insolvent eslate — Proof by Btcnred creditor. 

See Bankbi"fti:y — Paoo?. 5. 
ADHUnSTBATOB — Adion for AdminietraHtin^ 
Bidht of Neit of Kin to bring, viithin a Year.) A 
next of kin may brinj; an action for Bdmml«tra- 
tion of the inteBtale'a pergonal estate witliin » 
year from the intestate's death. ProaieT v. Mot- 
top (29 W. E. 439; W. N., 1881, 38j followed. 
Wallk v. Wallib - - 9 L. E. It. 611 

8. Bond — Married Woman — Coneeat of 

Hviband.'} Since the Mtirried Women's Property 
Act, 1882, ffhen a tnarrieil woman is administra- 
trix it is not neoeseary tlial tier husband should 
join in the adruinietration bond. In the Goods or 
Harriet Aybes - 8 P. D. 168, 62 I. J. P. 88, 
[31 W. B, 660, 4T J. F. 440 

3. Creditor — Executrix de ton tnrt.} An 

executrix who. without having luken probate, bad 
intermeddled in tho estate of her testator, died 
poaseKsed of property belonging to tiim: — Hdd, 
after citation of her next of km and their non- 
apptarauce, tliat therepreBentativeof tho testator 
wuB entitled ns a creditor to a general tnnut of 
letters of adminiBtration of liei estate. In the 
Goose OF Mellob (Mabt). Mellor v. Dthoh 

[B P. D. 108, 62 L. J. P. 62, SI W. B. 476, 
[4T I. P. 380 

4. LiTBiled—Wilh Will annexed— Foreign 

Domie(l — Deviu of Leasekolda in Ireland — Ad^ 
minitlratlon c, t. a. limUed to Chattel Real in Ire- 
land.'] A French Bubjeet, domiciled and resident 
in France, by his will, duly executed as required 
by 1 Vict. c. 26, but not as' required by Fri-ncli 
tnw, bequeathed hia personalty in England and 
Ireland to trustees, whom he also named execu- 
tor:', and devised leaBeholcia for years in Ireland, 
OTid all other his realty and chattela rwtl in . Eng- 
land and Ireland, to the aaine tniateos; — Held, 
that the will was valid as to tlio chattels real, but 
inviilidas to the personalty other than the ciialtels 
real, and so far as it purported to appoint execu- 
tors or to revoke any prior testamentary disposi- 
tion of pcisonalty other thaji chattels real : and 
tlio Court grunted to the trustees in that chfu'acter 
alone admin iatration cum ieit, ann. limited to tlio 
chattels real iiL Ireland. De Foqabbiebas v. 
DuPOBT - - - - II I. K. Ir. 183 

6., Limited— .With Wm annexed — No 

Exeeiitortoppoitii^ — Grant to larger Interest.'] A 
testul«r having appointed no executors, hia widow 
and i\iitor each applied for adminiatration with 
the willannexed. The Court made the grant to 
the sister, on the ground that she had a larger 
interest than the widow in the estate. In the 
Goods o» Homan - - - 31 W, B. 966 

fl. Limited — With WtU annexed de benii 

mm -— Grani to Legatee — Citation — Justifying 
Securitg.] The eBtale of a testatrix having been 
administered, except as to one legacy, the Court 
granted ailmi nisi ration with will annexeii de bonii 
nan to the legatee, without requiring the repre- 
aentatiye of the executor or his residuary legatee 
to be cited, but ordered that the suretii-a shotild 
JQStify. In the Goods of Mary Aks Ktno 

[8 P. D. 162, G2 L. J. P. 93, 31 W. B. Hi 



iHTamBrtJLJOi— continued. 

7. Married Woman — Deed of Separation 

— Grant of Letten of Adminietration to her 
Fallier.] A husbiind agreed by deed of separa- 
tion that if his wife died intesbite her next of kin 
flhould be entitled lo iier property. — She died 
intestate, leaving separate property of which she 
bad become posseaBed by virtue of the deed, and 
the Court, notwithstanding that the husband 
ribjecled, granted letters of adminiatration to her 
latiier limited to that property. Alles v. Hum- 

PHBIS (or HCMPKRETS) t OT HUMPHHETB V. AlLKV 

[8 p. D. 16, 62 L. J. p. 24, 48 L. T, IBS. 
[31 W. B. 292, 47 J. P. 24 

8. ; Fartiet enliSed in DiMributum—Be- 

Sreeenlative of deeea»ed Next of Kin — Practice.] 
I. (lied intestate, leaving a aister and several 
aephews and nieces, children of a deceased brother 
ind siater, his next of kin. The surviving sister 
Jied. and her administrator applied for a grant of 
Administration of the goods of W.:—Held, that 
lie was not entitled to administration without 
citing tiie ncpliewB and ruecee. In the Gcn)i» 
or Walkbb (Edwawi) - - II L. B. Ir. 360 

Administration action — Coats ot former 

action not paid. 

See FHA(?rrcB — Staiiso Pbocsbdings, 
12. 

Duty on letters of administrstiDn. 

See BivENDE. 1 1. 

Of deceased tenant — Sub-tenant — Holding 

Bee Landlord and Tenant. 14. 

Ketainer — Solicitor — Appointment of re- 

See SoLicrroB. 7. 
U)ItIBALTT — Jurisdiction — BiitiBh ship at 
foreign port. 
See Criuinal Law. 12, 

Pructics. 

See Pbactice^Admibaltt. 
AIHISSIOHS m PLSASIITO— Motion for judg- 

See Practice — Motion fOb Jodgment. 
ADTOTEBATIOH— Sak of Food and Dnigt Ad^ 
1875 (38 it B9 VicL c. 63), a. 6, 8— Saie of Food 
and Drugs Act Amendment Act, 1879 (42 * *3 Fici. 
c. 30), t. 6 — Gin Tnore than S5 Degreea under 
Proof.} By s. 6 of 42 & 43 Vict. c. 30, it is pro- 
vided that '' in determining whetlier an oflenca 
has been committed under 38 & 39 Vict. c. 63, s. 6, 
by selling to the prejudice ot the purcha*r spirits 
not adulteratod otherwise than by the admixture 
of water, it sliall be a good defence to prove that 
such admixture has not reduced tlie spirit more 
than. . . . 35 degreesunder proof forgia." — Tho 
Appellant sold to the Rispondent gin more than 
35 degrees under proof, but, at tho time of sole 
I brought to his knowledge a printed notice hang- 
ing up in the niom to the effiM^t that all spirits 
' were sold "as diluted spirits, no aiooholic strength 
' guaranteed ; — Held, tljat altltough the Appellant 
had not a goo-l defines under 42 & 13 Vict. □. 30, 
I s. 6, he was not by that section deprived of any 
I defence which he would have bad under 38 & 39 
, Vict. c. 63, and that the sale not having been to- 
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'offence had 
been committed tmilor'38 & 39' Vict. c. C3, b. 6. 
Gaoe v. Elset 10 Q. S. D. £1B, SB L. J. M. C. 
[44, 4B L. T. 226, 31 W. a. 500, 47 J. ? 3B1 

B. Sale 0/ Food and Drugi Act, 1K75 

(38 A 39 Fief. e. (i3), w. 6, 21.] In a prosecution 
undor b. 6 of tlie &lx>ie Ant, Cbe public analyst 
ivporled l^t the milk which was in queation had 
been diluted with 27 per cent of added water. 
In an appeal for tha opinion of the Court whetlier 
the Responded nonid have been held guiltj of an 
offence (inder B. 6, Ihe Court expreaBod an opinion 
that the magistrate trjing the case was not bound 
to conviot ugIcbb he was satisfled in tlie whole 
'ciFcnmBtances of the ca^e that the ailicle was not 
of the nature, quality, and Bubntance demanded b; 
the piuchosei. AlACLioutt. O'Nbil 9C, ofB, Cm, 
[(Jtut.) 38 (ft).) 
ADXriTEBT. 

See HnsBAHD AKS Wife — Ditobce. 

rss. 

fT— AdjndicatioD in bankmptoy 
— Appeal. 

See BiNKBUPTflY — Adjdmcation. 1. 
— Beduclion of capital — DUpeMing with ad- 



e CuMFANY — Rbdcctioh of Capital. 



ATTOWSON — DoTialive—TTatitfer of Advomeon 
6j/ Patron during Facaney — Tratt to ajypoini 
Nominee — Nomination of Sdf — Bight to BeneficeP^ 
The patron of a donative benefice, being a quali- 
£ed clergyman and officiating curate of the church, 
by deed-poll, executed during a vacancy of the 
benefice, granted the advowson to a trustee in 
trust to pietent whomsoever the patron should 
nominate; tlie patron then by word of mouth 
jiominated himself, and the trustee by deed-poll 
granted the office of rector to him : — Hdd, that 
the tiansaotion was valid, and that he tliereupon 
became rector and entitled to the proflta of the 
beneflce. Lows v. B»hof of Cbebtkb 

(10 Q. B. D. 407, 4B L. T. 790, 47 1. F. 87fi 
AfmtATIT — Amendment of bankruploy peti- 

8ee BAHKitrFTCY — Ajpkai. 2. 
Docamenta. 

See PbACTICB— DiBCOVEBT— DOCTMESTB. 

— Fitneas of new trustee — " Oentleman." 

See TttcsrgE Aotb. 1. 
Be^«tr»tion of bill ol sale. 

See Bill or Sale — Formauttis. 1 — 8, 
7,8. 
I Service of notice of motion for judgment — 

— Production. 

See PttAcriCB — MonON fob Judghght. 
12. 
AFFUJATIOH — Power of JQBtices to make second 

See Babtabdt. 



AOEKT. 

See Pbihoipal akd Agent. 
AfiBXEXBHT. 

SeeCoSTttAOT. 
ALX EOITBX. 

See Inn. 

iNVXEEFEa. 

AlOm — NalionoUty — Sight U> inherit Land m 



eador — Oficer in Military Seraiee of Groum abroad 
—25 Efm. 3, Oat. 1—7 Anne, e. 5—4 Oeo. 2, e. 21, 
e. 1—13 Geo. 3, c. 21, $. I.] The tlatm of natnral- 
born British subjects, which, by t)ie Acta 7 Anne, 
c. 5, 4 Geo. 2, c 21, and 13 Geo. 3, c 21, U con- 
ferred on children and grandchildren bom abroad 
of natural-bom British aabjects, is a merely per- 
sonal staitit, and is not by those Acts made trans- 
missible to the descendants of the persona to whom 
(bat daliig is thereby given. 

There ia no foundation for. tbo notion that by 
the common law of England the posterity of a 
naf nral.bom British subject, though bom abroad, 
must be treated as British subjects for ever. 

The rule that the children bora abroad of am- 
baseadors in the service of the Crown of England 
abroad, are treated as natural-born British eu1> 
jects. does not apply to the children bom abroad 
of officers in the military service of the Crown in 
foreign parts. De Qeeb (or Da Oeebe) s. Stone 
[22 CIu D. 843, S2 I. J. Ch. S7, 47 L. T. 434, 
[31 W. R. 341 
Bequest to children of— Iicgitimacy. 

See Will— CoBBTKOCTioN. i. 
Infcnt — Legacy to — Payment of— Admiois- 

See Infant. 8. ' 
Will made by— Probate of. 

See Pbobate. I. 
ALIHOKT. 

See Phactice — Divobce. 1^. 
AUEAITAC — Admissibility as evidence. 

See Etidbncb. 1. 
AmBATIOH— Acceptance — Mai^nal figures — 

Fraud. 

See Bill or Exchahoi. 1. 
Bank note — Bonajide tnmsf^ ft* Talne. 

See Bane of Enol&hd. 
Written contract — Adding schedule. 

See CONTBACT. 1. 

Children of, bom abroad — 

Nationality. 

;See Alien. 



See ScOTOH Law. 1. 
Will— Parol evidence of contempoianeooa 

declaration. 

See Will — Cohstbdctioh. 3. 
AXEHIKXHT — Bankruptcy petition. 

See BAMEBLiTcnr- Appeal. 2. 
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ASSAULT— confmuedf. 

• Justification — Privilege of Parliament. 

8ee Parliament — Pbiyileqe. 

ASSESSXENT — Compensation under Artizans' 
Dwellings Act. 
See Artizans* Dwellings Act. 1. 

Poor-rate. 

See Poor-rate. 

ASSETS — Bankruptcy. 

See Bankruptcy — ^Assets. 

ASSIONlIEirr— Equitable mortgage to firm. 
See Mortgage. 4. 

-= — Future receipts of business — Title of trustee 
in baukruptcy. 
See Bankruptcy — Trustee. 3. 

— — Insurance policy — ^Writing. 
See Gift. 3. 

Lease. 

See Landlord and Tenant. 6, 7. 

— — Lease — Trustee in bankruptcy — Pauper 
assignee. 
See Bankruptcy — ^Disclaimer. 7. 

Of all debtor's property. 

See Bankruptcy — ^Act op Bankruptcy. 
1,3. 

— Part of land subject to rent-charge — Action 
to recover. 
See Action. 2. 

ASSIGITMENT OF CHOSE IK ACTION— Assign- 
ment of part of a chose in action. Held, valid — 
English cases reviewed. Exchange Bank v. 
McLooN - - - 40 Amer. E. 388 (IT.S.) 

2. Stamps — Order for payment of Money 

-Stamps Act, 1870 (33 & 34 Vict. c. 97), ss, 3, 17, 
48, 54, 77, 78—37 Geo. 3, c. 19, s. 31—55 Geo. 3, 
c, 184.] O. & Co., to whom the Defeudants were 
indebted in the sum of £460, wrote to the Defen- 
dants as follows : — " We do hereby authorise and 
request you to pay to A. the sum of £395, due 
from you to us for goods sold and delivered by us 
to you, and the receipt of A. will be a good dis- 
charge." This was duly stamped as an assign- 
ment, but not as a bill of exchange : — Held, that 
the document was capable of being considered 
either as an assignment or as an order for payment 
of money ; and that though it could not be used 
ss a bill of exchange, as it was not stamped as 
such, yet that, being duly stamped as an assign- 
ment, it could be relied upon as such, and an 
action could be maintained upon it in that 
character. ' Buck v. Bobsm (3 Q. B. D. 686, 39 
L. T. 325, 26 W. R. 804) ; Brice v. Bannister 
(3 Q. B. D. 569, 47 L. J. Q. B. 722. 38 L. T. 739, 
26 W. E. 670) ; Fisher v. CalveH (27 W. R. 301) ; 
observed upon. Adams v. Morgan 12 L. B. Ir. 1 

ASSIZE COTJBTS— Exemption from income tax. 
See Revenue. 4. 

ASST7EAKCE. 

See Insurance, Fire ; 

Insurance, Life ; 
Insurance, Marine. 

ATTACHMENT— Of debts. 

See Practice — Attachment of Debt — 
— — Of person. 

See PRA0TICE-*~ATTACB3iENT OF PERSON. 



ATTEMPT— To commit a crime. *• 

See Criminal Law. 1, 2. 

ATTESTATION CLAUSE— To will. 
See Probate. 6, 7. 

ATTOBNET-OENEEAL — Charitable scheme-^ 
Application to Scotch Court. 
See Charity. 7. 

Right to attend lunacy proceedings. 

See Lunatic. 7. 

ATTOBNMENT — Assignment of lease. 

See Landlord and Tenant. 7. 

By mortgagor — ^Distress — Stranger's goods. 

See Landlord and Tenant. 11. 

Taking accounts in foreclosure action. 

See Mortgage. 5 

AVCnOIf^Conditions of Sale— Notice of.'] The 
catalogue of a sale of horses by auction contained, 
ct'rtain conditions as to (inter alia) warranty, and 
headed '* Special conditions of sale (in addition to 
those under which these sales are held)." On the 
walls of the auction room large bills were posted, 
containing other conditions headed ^* Conditions of 
Sale " : — Held, that a purchaser of a horse at the 
sale must be held to have taken delivery subject 
to the conditions on the walls, although there was 
no evidence that he had seen any other conditions- 
than those in the catalogue, and he maintained* 
that the two sets of conditions were inconsistent. 
Macdonald v. Henderson 10 G. of S. Cas. 95 (Se.) 



2. Unriamed Principal — Warranty of 

Title — Auctioneer's Liability.'] Where a growing 
crop of wheat, with the straw, was sold by auction 
for an unnamed principal, the price to be paid at' 
once, and the crop to be removed, at the purchaser's 
expense, immediately upon its arrival at maturity ; 
— Heldf that the auctioneer contracted to give the- 
purchaser all proper authority to enter upon the 
land and to cut and carry away the crop, but did. 
not warrant his principal's title to sell. Id. such a 
case, the character of the contract depends upoo^ 
the conditions of sale, upon what the auctioneer 
says at the time, the surrounding circumstances, 
and the subject-matter of the sale. Wood t;. 
Baxter - - - - 49 L. T. 46' 

Auctioneer's charges — Sale by tenant for 

life. 

See Settled Land Act. 13. 

Auctioneer — Witness — ^Expenses. 

See Practice— Costs. 13. 

AITTBEFOIS AGQITIT-Felony— Misdemeanour. 
Se^ Criminal Law. 22. . 

AWABD — Arbitration — Setting aside — Miscoa- 
duct of arbitrator. 
See Arbitration. 2. 

Salvage. 

See Ship — Salvage. 



B. 

BAIL — Damage action — Counterclaim. 
See Practice — Admiralty. 3. 



Refusal of — Appeal. 

See Practice — Appeal. 



4. 
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BAILO'P — (younty Ck)urt— Assault. BANK OF ENOLAVD — continued. 

See AssAULr. 1. England (0 Q. B. D. 555, 51 L. J. Q. B. 401, 

BAILMEirr-Gratuitoiifl-Negligence.-S.depo. ^W T- 146, 30 W, R 932. 46 J. F. 500); 

sited bonds with N., his host, for safe keeping, wluch was therefore worthless; that s. 64 was 

without reward. The bonds were locked up in a ^^* retrospective, and that even if it were so, the 

box where N. kept his own valuables. N., with- necessary modifications" referred to in s. 89 

out the knowledge of S., took one of the bonds would exclude Bank of England notes altogether 

and deposited it as security for a debt of his own. ^^o^. tlie operation of s. 64, and that even if the 

The other bondsi together with N.'s papers, Pfp^^s? ?^ S; ^ ^^^'^ otherwise have affected the 

having been afterwards stolen :—Eeld, that N. altered bank note, the alteration was '^apparent,' 

was not liable to S. for the stolen bonds. Scheb- ^ )'^f ^J"^ ot En-land could at once discern and 

jfES V, Neubath - 39 Amer. E. 897 (U.S.) P°^^* ^^* *° *^® ^^^^^®^ °^ **^® ^^^ *^^* ^* ^^^ 

been materially altered, although tlie alteration 

a. Horse grazed for Hire — Atviident to was not obvious to everybody ; and, consequently, 

Horse whilst Grazing.'] A horse which had been that the Plaintiffs, having received from the De- 
sent to be grazed for hire upon a farm was killed fendant a worthless note on which no one could 
by falling into a hole in the field m which it had be sued, were entitled to recover in the action for 
been placed, which was situated over old mineral money had and received. Leeds and Cuunty 
workings. The hole was proved to have been Bank t?. Walkeb 11 Q. B. D. 84, 62 L. J. Q. B. 
noticed for some time before the accident by [590 47 J F 602 

^«H that the fanner was liable, aa he had failed g, . Co.-Separ,de AccLnff Where a 

Jo talMthijt reasonable care of property paced in q^,^ ^^^^ received a' money deposit fropi an 

Jus. custody which a prudent man would have „„„«,„„» <■„, „.,„_ ,„tu^ ri„ j „i a U *„ a- 

taton of bii own. VCCIas v. Wabnook ^J^T^^ iZ^^.^^.lil^:.,^uA^^i «.» 

Fin it ^f a t* fl iARo/a«\ separate account kept tor such deposits; the 

IXM C. or 8. Cas, 1052 (8C.) jj^^^j^^ Mving, at the request of the Co., aud on- 

-: Innkeeper-- Custody of goods of guest. receiving notice of allotment to the applicant of 

^ee Iknkeefeb. 2. the shares in respect of which the deposit had 

BALLOT ACT— Irregularity in marking ballot ^^^^ P"^id (which allotment was in fact invalid),' 

pj^pe]^ transferred the deposit to the overdrawn general 

See Municipal Cobporation. 1. account of the Co., with a knowledge that a meet-' 

^M.-mrtw A-n -nw^r •«r«% -kt j. nr . - i ai^ ^. ^^S ^^^ ^^^ held wlth the objCCt of Wludittg Up 

*^J^I,^m^H™7"^^^^«^'?? ^/^^a<40» ti^e Co., and that its reconstruction was contem-. 

^^^J'^f'Hfl^Z'^^'f^^^^'^'''''!: ^A^a'S^ plated, aud in spite of notice from the applicant 

■~1^A»^ nc<.c.61(^eZteo/^cto|;« J.cf,1882), ^^t to part with the deposit without his autho- 

^' ^•J*^^'^^ Document— Action for Money ^itj :—Beld, that the bank was liable to repay the 

W to Tra^feror.] A Bank of England note, amount of the deposit to the applicant. Gbeen- 

yhich had been matei^ly altered m number and ^^^^ ^^ National Pbovincial Bank 1 C. & E. 66 

date, was paid to the Plaintiffs bank for value by ^ ' ^ , ^ j ^ 

the Pefendant. both pai-tiea believing the note to ^ ». Cheque, Crossed — Countermand of 

he good- The Plaintiffs paid away the note, Drawer of — Indorsee for Value.] A. drew a 

.which was afterwards presented at the Bank of cheque, for B.'s accommodation, on the Bank of 

England, where, the alteration w^ perceived and §• C^^^P^^®^ blank), to enable him to reduce a 

kAjment was refused. The note was returned to ^^^^it balance standing against hun at the 0. 

the Plitrntiflfe as a bad one, aud, after a fortnight ^a^^- S- indorsed the cheque to the C. Bank, 

spent in tracing the i^e to the Defendant, the and got credit for .the amount. Two days alter 

•Plaintiffs demanded payment of it from him, and A. stopped payment of the cheque at the Pank 

on the 21st of July, 1882, sued him for the ^^ S. In an action by the C. Bank agaiust A. 

amount— On the 18th of August, 1882, the Bills ^^^ tiie amount of the cheque i—Held, that A, 

of Excliange Act, 1882, received the royal assent. ^^^ not entitled to stop payment thereof, and was 

Bj 8. 64, where a biU or acceptance is materially li*^*® ^ *^e C- ^^^ ^^^ *^e amount of it 

altered, without the assent of all parties liable on Curriey. Misa (1 App. Cas. 554, 45 L. J. Q.B. 852. 

the biU, the bill is avoided except as against a 35 L. L\ 414, 24 W. K. 1049), followed. Cltdes- 

jparty who has himself made the alteration, and ^^^^e Bank v. M'Lean 10 C. of S. Cas. T19 (8c ) 

subsequent indorsers. Provided that where a [Affirmed by H. L., W. N. 1883, p. 184] 

bill has been materially altered, but the alteration 3. Lien — tlquitahle Mortgage — Shares in 

is *• not apparent,' ' and the bill is in the hands of Bank — Fraud' of Mortgagor — Estoppel.] B., who 

a holder in due course, such holder may avail was a shareholder in, aud customer of, the De- 

himself of the bill as if it had not been altered, fendant bank, aud also secretary of a club having 

and may enforce payment of it according to its an account at the bank, fraudulently altered a 

original tenor. By s. 89 the provisions of this cheque for £t)00 payable to order, by striking out 

Act relating to bills of exchange apply, *' with the the word "order" and adding "bearer." He 

necessary modifications," to promissory notes : — then, iu January, 1878, induced the bank to place 

Held, that the doctrine as to notice of infirmity the amount of the cheque to the credit of his own 

in bills and notes was inapplicable to a forged account, which was overdrawn. H., in November 

JBank of England note, and that the delay in of the same year, lent B. £1000 upon the security 

^vlng notice of the alteration to the Defendant of the deposit of a share certificate for fifty shares 

was no ground of defence ; that before the Bills in the bank. The certificate stated that the bank 

of £iXchange Act, 1882, the Bank of England was had a paramount lieu pn the shares of any shared 

not liable x)u- the altered note : Snffell v. BanJc of holder for any debt due from him to the bank. 
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BAKKER — cmtinued, 

H., in March, 1880, gave notice to the hank of 
the deposit of the certificate, and, upon inquiring 
of the manager whether the hank had any claim 
upon the shares, was told that it had none. In 
May, 1880, the hank received notice of B.*8 fraud, 
whereupon they settled with the club, debited 
B/s account with the amount of the cheque, and 
gave notice to the Plaintiff that they claimed a 
lien on the shares for the amount : — Heldf that H. 
was not entitled to a declaration that the shares 
were subject to his equitable mortgage, for the 
bank were entitled, on discovering B.*s fraud, to 
debit him with the amount of the cheque, so as 
to set the account right as between the bank and 
B.; and also that the statement made by the 
manager to H. did not estop the bank from setting 
up their lien on the shares, H. not having been 
prejudiced thereby. Horsfall v. Halifax and 
HuDDERSPiELD Union Bank - 62 L. J. Ch. 599 

— Account — Balance of — Sequestration. 

See Practice —Sequestbation. 1. 

Account — Overdrawing — Lien. 

See Building Society. 3. 

' ' Bill of exchange — Following proceeds. 
See Sale of Goods. 1. 

— Cheque — Implied acceptance. 

See Bill op Exchange. 2. 

— Liability of clerk for negligence. 

See Negligence. 12. 

— Sureties of bank agent — Overdrafts on 

agent's account — Liability. 

See Pbinoipal and Surety. 10. 

BANEBTrPTGT :— 

L Act of Bankruptcy. 
XL Adjudication. 
m. Annulment. 
IV. Appeal. 
V. Assets. 
VI. Composition. 
VII. Debtor's Summons. 
VIII. Discharge. 
IX. Disclaimer. 
X. Distress. 
XI. Examination. 
XII. Fraudulent Preference. 

XIII. Jurisdiction. 

XIV. Liquidation. 
XV. Mutual Dealings. 

XVI. Order and Disposition. 
XVIL Proof. 

XVni. Protected Transaction. 
XIX. Becefver. 
XX. Trader. 
XXL Trustee. 
XXTL Undischarged Bankrupt. 

I. BANEBITFTGY — ACT OF BANKEITPTCY — 

Assignment of all Debtor's Property — Bankruptcy 
Act, 1869 (32 & 33 Vict. c. 71). s. 6, sub-s. 2. J 
Graham v. Cliapman (12 C. B. 85), so far as it 
decides that a bill of sale which, to secure an 



L BAHKBTTFTOT — ACT OF BAirEBTITTGY— - 

continued. 

existing debt and a present advance, assigns the 
whole of the grantor's property, includiug that 
which he may purchase by means of the advance, 
is necessarily void as an act of bankruptcy, must 
be taken to have been overruled. JSz parte 
Hauxwell. Ee Hemingway 28 Gh. D. 686» 

[62 L. J. Ch. 737, 48 L. T. 742, 81 W. B. 

[711 (C.A.) 



2. 



Departure from DweUing-Jwuse — Onus 



of Proof— Bankruptcy Act, 1869 (32 & 33 Vict, 
c. 71), s. 6.] A petitioning creditor, who alleges 
that his debtor has committed an act of bank- 
rupty, by departing from his dwelling-house with 
intent to defeat and delay his creditors, is bound 
to shew that the debtor is alive and in some othet^ 
place. Ex parte Geisel. Be Stanger 22 Ch. B. 
[486, 48 L. T. 405, 31 W. B. 264 (G.A.) 

8. — Fraudulent Conveyauce — Assignment of 
whole of Property to secure existing Debt — Agree' 
ment by Assignee to make Further Advance — Bank- 
ruptcy Act, 1869 (32 & 33 Vict, c. 71), s. 6, mb-s. 2.] 
In order that a deed, assigning the whole of a 
debtor's property as security for an existing debt, 
may not be fraudulent and an act of bankruptcy 
within sub-s. 2 of s. 6 of the Bankruptcy Act, 
1869, on the ground that the assignee agreed to 
make further advances to the assignor, it is not 
necessary that the agreement shotild be techni- 
cally binding at law or in equity ; a bond fide pro- 
mise is sufficient. 

The question in all such cases is whether the 
arrangement was made bond fide with the view of 
enabling the debtor to continue his business, or 
whether it was a mere scheme to obtain ps^ment 
of the existing debt. — Ex parte Dann (17 Ch. I>. 
26, 44 L. T. 760. 29 W. R. 771) commented on. 
Ex parte Wilkinson. Be Berry 22 Ch. D. 788, 
[52 L. J. Gh. 657, 48 L. T. 495, 81<W. B. 649 

(C.A.) 

4. Fraudulent Transfer of Property — Pay- 
ment by Agent — Liability of Agent to Trustee in 
Bankruptcy of Principal — Bankruptcy Act, 1869 
(32 & 33 Vict. c. 71), s. 6, sub-s. 2.] An agent, 
who, in obedience to the previous direction of his 
principal, pays away money of the principal 
which is in his hands, knowing before he makes 
the payment (though he did not know when he 
received the money) that the payment will when 
completed constitute an act of bankruptcy on the 
part of the principal, is not liable to the trustee 
in the subsequent bankruptcy of the principal for 
the money so paid away. 

The trustee could recover the money from the 
agent only on the ground that he had paid away 
the money of the trustee, and in such a case the 
money would become the trustee's money only on 
the completion of the act of bankruptcy to which 
his title would relate back, i.e., not until after 
the money had left the agent's hands. Ex parte 
Helder. Be Lewis - 24 Gh. D. 339 (GJl.) 

Debtor's summons— Neglect to pay. 

See Bankruptcy — Protected Transac- 
tion. 

*• Trader." 

See Bankruptcy— Trader, 
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n. SAnOtUFTCT — ASJUDIGATIOV— JnntiZ- 

ihent — Jurisdiction — Insufficient petitioning Gredi' 
tot's Debt — Appeal — Time — Advertisement — Banh- 
nmtcy Act, 1869 (32 & 33 Vict, c. 71), s. 10.] 
TVnere an adjudication in bankruptcy has been 
duly advertised in the Gazette, and not appealed 
from within the twenty-one days limited tor that 
purpoBB, the mere fact that the petitioning credi- 
tof^B debt was insufficient to support the adjudica- 
tion is not a sufficient reason for the Court, under 
its general jurisdiction, to annul the adjudication. 
RewU V. Blake (L. R. 7 C. P. 300, 41 L. J. C. P. 
129, 26 L. T. 578, 20 W. R. 675) followed. Ex 
parte Fbenoh. Be Tbim 62 L. J. Ch. 48 ; 47 L. T. 

[889 

2. Annidment of— Limit of Time — Pro- 

teetion of Trustee— Bankruptcy Act, 1869 (32 & 33 
Fict. c 71), w. 10, 71— Bankruptcy Bales, 1870, 
r. 143.] In a proper case an adjudication of 
bankruptcy may be annulled upon an applicaCion 
made atler the expiration of the time limited for 
appealing from it. 

fcJect 10 of the Bankruptcy Act, 1869, has no 
application to an appeal from an adjudication, or 
to an Implication to annul it. — Ex parte Brown 
(Law Rep. 9 Ch. 304) explained. — Ex parte John- 
mm (12 Ch. D. 905) distinguished. 

An OTder was made by the Court of Appeal to 
annul an adjudication of bankruptcy, on the 
ground that the debtor must be presumed to have 
been dead when it was made. Probate had been 
granted of a will executed by the debtor : — Held, 
that the costs and charges of the trustee properly 
incurred, and the costs of all parties of the appli- 
cation to annul and of the appeal, must be paid 
out of the estate, and that the executors must 
confirm all acts properly done by the trustee in th« 
bankruptcy. Ex parte Geisel. Be Stangeb 

[22 Ch. D. 436, 48 L. T. 405, 81 W. B. 264 (G.A.) 

8. — J- Liquidation Petition — Power to adjudi- 
eaie Debtor a Bankrupt — Bankruptcy Act, 1869 
(32 <fc 33 Vict, c. 71), s. 125,8u6-8. 12.] The power 
^ven to the Court by s. 125, sub-s. 12, of the 
Bankruptcy Act, 1869, to adjudge a debtor who 
has filed a liquidation petition a bankrupt, may 
be exercised even though no liquidation or com- 
position resolutions have been passed by the cre- 
ditors. Ex parte Walkeb. Be McHenry 

[22 Ch. D. 813, 62 L. J. Ch. 658. 48 L. T. 291, 

[31 W. E. 419 (CJi..) 



4. Petition — Prior Scotch Sequestration — 

Jurisdiction to make Adjudication — Discretion of 
CourtJ\ Though the Court has jurisdiction to ad- 
judge bankrupt a debtor against whom there is 
existing a prior unclosed Scotch sequestration in 
which he has not obtained a discharge, the Court 
has a discretion in the matter, and it will decline 
to make an adjudication if it does not appear that 
the debtor has any assets in England, ot any debts 
contracted since the commencement of the seques- 
tration : — Per Jessel, M.R. : Prima facie the 
existence of a Scotch sequestration is a reason for 
declining to make an adjudication. Ex parte 
Robinson. Be Robinson - 22 Ch. D. 816, 

[48 L. T. 601, 81 W. B. 558 (C.A.) 



5. 



Petitioning Creditors Debt — ^^ Liqui- 



daied Sum" — Defaulter on London Stock Ex- 
change — Amount of Differences fixed by Oficial 



II. BANKETTPTCY— ADJUBICATIOH— <Jone5. 

Assignee— Bankruptcy Act, 1869 (32 dc 33 Vict^ 
c. 71), 8. 6.] The amount of the differences due by 
a defaulter on the London Stock Exchange (as 
iixed by the official assignee of that body under 
its rules) to a Stock Exchange creditor, is a 
•* liquidated sum " within the meaning of s. 6 of the 
J^nkruptcy Act. 1869, and will support a bank- 
ruptcy petition by the creditor against the de- 
faulter. Ex parte Wabd. J?e Wabd 22 Ch. D. 
[182, 52 L. J. Ch. 78, 48 L. T. 882, 81 W. B. 112 

(CJL.) 

6. PetUioning Creditor's Debt — Liqui- 
dated Sum — Order directing Inquiry as to Moneys 
received.'] In the bankruptcy of A., an order was 
made declaring a settlement void as against G., 
his trustee in bankruptcy, and directing inquiries 
as to the moneys received by the trustees of the 
settlement, and payment of the same to G. In 
his examination in A/s bankruptcy, B., who was 
one of the trustees of the settlement, had admitted 
the receipt of funds under the settlement, but no 
inquiry was made under the order. G. having 
presented a bankruptcy petition against B., held, 
that, till tlio inquiry had been held, and default 
had been made by a certain date in payment of a 
sum thereby ascertained, there was no sufficient 
petitioning creditor's debt upon which an adjudi- 
cation could bo founded. Ex parte Reynolds. 
Be Keynolds (No. 2) 62 I. J. Ch. 481, 47 L. T. 

[448, 81 W. B. 828 

Lunatic trader. 

See Lunatic. 1 

III. BANKBITPTCY— AWNTJLMENT— iSc/i€»?i€ of 
Settlement of Bankrupt's Affairs — Discharge of 
Bankrupt— Bankruptcy Act, 1869 (32 & 33 Vict, 
c. 71), s, 28.] Wlien a bankruptcy has been nn- 
nulled under the Bankruptcy Act, 1869, s. 28, and 
a scheme of arrangement of the bankrupt's affairs 
has been approved of by the Court, the bankrupt is 
discharged from his debts, and no action is main- 
tainable against him in respect of any debt prov- 
able under the bankruptcy. Gilbey v. Jeffries 

[11 Q. B. D. 559 ; 52 L. J. Q. B. 116, 601 ; 47 

[L. T. 473, 48 L. T. 699 (and, in Court of first in- 

[stance, 31 W. B. 881, 47 J. P. 102) (C.A.) 

IV. BANKBITPTCY— APPEAL — Notice— Debtor 
not shewing Cause against Petition — Substituted 
Service — Jurisdiction — Bankruptcy Bules 1870, 
rr. 36, 37.] When a debtor gives no notice under 
r. 36 of his intention to shew cause against a 
bankruptcy petition, and the petition is conse- 
quently heard in his absence, and the Court re- 
fuses to make an adjudication, if the petitioning 
creditor desires to appeal against the refusal he 
must serve notice of tlie appeal on the debtor. 

In a proper case the Court of Appeal has juris- 
diction to make an order for substituted service of 
a notice of appeal, though no express provision to 
that effect is contained,in the Kules of Court. Ex 
parte Waebubg. Be Whalley 24 Ch. D. 864 ; 

[49 I. T. 248 (C.A.) 

2. BeJiearing — Limit of Time — Befusal 

of Adjudication — Amendment of Petition — Aft- 
davit— Bankruptcy Act, 18G9 (3*.i A33 Vict,c. 71), 
s. 71— Bankruptcy Bules, 1870, r. l-k'd— Mules of 
Court, 1875, Order LYIII., r, 15.] Though as a 
general rule a rehearing of a bankruptcy matter 
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IV. BANKBUFTCT— APPEAL— confmu^. 
oaght not to be allowed after the expiration of the 
time limited fur appealing from the order, yet, 
there being no time nxed by the Act or the Bules 
for applying for a rehearing, the Court will on 
specuki grounds allow a rehearing when it is ap- 
plied for after the expiration of the time for 
appealing, even when the application is to rehear 
a bankruptcy petition which has been dismissed. 
T— But, semUe, that an application for a rehearing 
should not be made ex parte. 

When a bankruptcy petition is amended under 
an order of the Court the Judge has a discretion 
as to requiring the amendment to be verified by 
affidavit, and if the alteration is an immaterial 
one an affidavit will not be required. Ex parte 
B1T8O. Be BiTSO 22 Gh. D. 629, 62 L. J. Ch. 686, 
[48 L. T. 376, 81 W. E. 873^(C.A.) 
— -^ Adjudication — Annulment. 

See Bankbuptoy — Adjudication. 1, 2. 

V. BANKEirPTCY— AS8ET8— jEJa^tt^iow— .Banfc- 
ruptcy Act, 1869 (32 <fe 33 Fwjf. c. 71), us. 6, 87— 
Seizure and Sale — " Proceeds " of Sale — Notice to 
Sheriff of Petition in Bankruptcy — Sale made on 
two different Days.'] Sect. 87 of the Bankruptcy 
Act, 1869 (32 & 33 Vict. c. 71), enacts that, where 
the goods of any trader have been taken in exe- 
cution in respect of a judgment for a sum exceed- 
ing £50, and 80W, the sheriff shall retain the pro- 
ceeds of such sale in his hands for a period of 
fourteen days, and, upon notice b6ing served on 
him within that period of a bankruptcy petition 
having been presented against such trader (fol- 
lowed by an adjudication), shall hold the pro- 
ceeds of such sale, after deducting expenses, on 
trust to pay the same to the trustee. — On the 
29th of December, 1882, an execution was issued 
at the suit of the Plaintiff against the Defen- 
dants, traders, upon a judgment for £87 198. 4d 
debt and costs, and lodged with the sheriff, who 
on the same day seized certain goods of the 
Defendants and sold them on the 10th of January, 
1883, realizing by that sale £41 128. Id. On the 
12th of January other goods of the Defendants 
which were upon other premises occupied by 

. them were sold under the fi. fa.y and realized 
£74 108. lOd. On the 24th of January, 1883, a 
petition in bankruptcy was presented against the 
Defendants, under which they were adjudicated 

. bankrupts on the 19th of February. The sheriff 
had notice of the petition on the 25th of January : 

■ — HeMf that the trustee was entitled to the whole 

[ proceeds, as the " sale " contemplated by s. 87 of 

'the Bankruptcy Act, 1869, was not completed 
until the 12th of January, within fourteen days 

''from the receipt by the sheriff of notice of the 
filing of the petition. Jones v. Pakcell (or 

' Pabsell) 11 Q. B. D. 480, 62 L. J. Q. B. 672, 

[49 L. T. 197, 47 J. P. 614 
2. " Property '* of Bankrupt — Vesting in 

. Trustee — ** Salary or Income " — Pension ofBetired 

. Civil Servant of Crown — Betired Judge of Crown 
Colony —Bankruptcy Act, 1869 (32 & 33 Vict. 
c. 71), ss. 4, 15, 17, 88, 89, 90.] The effect of 
fis. 15 and 17 of the Bankruptcy Act, 1869, is to 
vest in the trustee in a bankruptcy all the " pro- 
perty " of the bankrupt of whatever nature, in- 
cluding the matters dealt with by s. 23 and ss. 87 

'to 95, but subject to the exceptions and quali- 



V. BANEBUPTOT—ASSETS— <xmetntfet2. 

fications introduced by those sections. — The 
pension of a retired Judge of a Crown colony, 
granted by the Secretary of State for the Colo- 
nies, and voted annually by the Legislature of 
the colony, is, in case of the bankruptcy of the 
Judge, " property which vests in the trustee in 
the bankruptcy," butit is " income ** of the bank- 
rupt within s. 90 of the Bankruptcy Act, 1869, 
and is subject to the power thereby given to the 
Court to determine how much of it shall be set 
aside for the benefit of the banlbrupt's creditors. 
Ex parte Huooins. Be Hcgoins 21 Gh. D. 85, 
[61 L. J. Gh. 986, 47 L. T. 669, 80 W. B. 878 

[(C.A.) 

VI. BANKBTTPTGT— COXPOSinON-- JS^mno- 

tion of Creditor — Jurisdiction — Bankruptcy Act^ 
1869 (32 & 33 Vict. c. 71), ss. 96, 125, 126— 
—Bankruptcy Bules, 1870, rr. 166, 171.] Sect. 96 
of {he Bankruptcy Act, 1869, has no application 
to composition proceedings. — Decision of Bacon, 
C.J., reversed. Ex parte Willet. Be Wright 
[28 Ch. D. 118, 62 L. J. Gh. 646, 48 L. T. 79, 
[880; 31 W. B. 888, 668 CC,A.) 
2. Non-payment of Instalments.'] A trus- 
tee appointed by the creditors in composition 
proceedings to receive and distribute the debtor's 
assets is entitled to be put in funds in cash by 
the debtor in time to enable him to pay the 
instalments upon the date fixed for payment 
thereof. A right to seize and sell the debtor's 
property, given as security for the punctual pay- 
ment of an instalment, does not upon default of 
punctual payment postpone the relegation of the 
creditors to their common law rights till after the 
realization of the security. Bbikton v. Maddiboh 

[1 C. & B. 68 

8. Besolutions — Begistration — Bank' 

ruptcy Act, 1869 (32 & 33 Vict. c. 71), s. 28— 
— Bankruptcy Bules, 1870, r. 295.] A.. bank- 
rupt's creditors (of whom the bankrupt's father 
was the principal) at a meeting held under the 
above section, passed a resolution for the pay- 
ment of the costs of the bankruptcy proceedings, 
and the acceptance of a composition of 28. 6d. in 
the pound, and for the annulment of the bank- 
ruptcy upon such payments being made. There 
were no assets. The County Court Judge re- 
fused to confirm the resolutions, considering they 
had been passed out of sympathy with the dfebtor, 
and not bond fide in the interests of the credi- 
tors: — Held, that the resolutions ought to be 
confirmed and registered, for there was no pro- 
bability of the creditors getting more than 28. 6d. 
in thB pound out of the estate, and sympathy 
with the debtor might be indulged in, provided 
that no one was thereby injured. Ex parte Hick- 
man. Be Tamlyn - - - 48 L, T. 918 
[Beversed by 0. A., W. N., 1888, p. 179, 82 W. B. 

178; sub nom. Ex parte Stbawbridge. Be 

Hickman.] 

4. Besolutions — Begistration — Bona fides 

— Description of Debtor — Irregularity — Bank- 
ruptcy Act, 1869 (32 & 33 Vict. c. 71), s. 126 
— Bankruptcy Bules, 1870, r. 295.] A debtor'^s 
statement 01 afiairs shewed that his liabilities 
amounted to £2500, and his assets to £70, the 
latter consisting of a share in the Porte Allegre 
Co., valued at £20, and the lease of a house, 
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TI. BAKXSTJFTCT--CO]CPOSinOV'-coneint^. 

Na 15 Motcombe Street, Belgrave Square, valued 
at £50. It was not stated now the value of the 
share was arrived at, nor were any particulars of 
the lease given. The debtor described himself, 
in his petition, as of 165, Ferndale Road, Olapham, 
in the County of Surrey ; but admitted in his 
examination at a creditors' meeting that he oeca- 
siooally slept at Motcombe Street. It was resolved 
ctt the fircit creditors' meeting that a composition 
of 6d. in the pound, to be paid within a month 
after the registration of the resolutions, should 
be accepted, and that security should be dis- 
pensed with. The registration of the resolutions 
being opposed by a judgment creditor: — Held, 
that the resolutions ought not to be registered, 
because the proceedings were irregular, (1) the 
description of the debtor being insufficient, and 
(2) the resolutions not having been passed bond 
Jtde in the interest of the creditors. Ex parte 
FuLB&ooK. Be Lloyd - - 48 L. T. 128 

Hesolutions — Registration — Small 



Amount of Assets — Abuse of Process of Court — 
bankruptcy Act, 1869, s. 126 — Bankruptcy Bules, 
1870, r. 295.] The creditors of a debtor whose 
debts amounted to £304 188., and whose assets 
were only £8 13«., resolved to accept a composi- 
tion of Sd. in the pound, the payment of which 
was to be secured by one of the creditors. The 
registration of the resolutions was opposed by a 
dissentient creditor : — Held, that, having regard 
to the small amount of the composition, the reso- 
lutionB must have been passed solely in the interest 
of the debtor; that they were an abuse of the 
process of the Court; and that they ought not 
to be registered. — Decision of Bacon, C.J., re- 
versed. Ex parte Russell. Be Robins (or Rob- 
bins) 22 Ch. D. 778, 47 L. T. 838, 675, 31 W. R. 

[442 (C.A) 

6. — r- Besolutions — Begistration — Small 
Amount of Assets — Security — Bona fides — Bank- 
ruptcy Act, 18t59 (32 & 33 Vict. c. 71), s. 126— 
Bankruptcy Bules, 1870, r. 295.] Held, that reso- 
lutions accepting a composition of Is. in the 
pound ou^t to be registered, the debtor having 
no assets, but the payment of the composition 
being secured by a third person. — ^The question 
in all such cases is whether the creditors, in 
accepting the composition offered, have acted 
hond fide, Le., in the interest of the creditors, 
and not merely with a view to benefit the debtor. 

There is no bard and fast line as to the amount 
of composition which may be accepted, except 
that the sum must not be so small that no reason- 
able man would accept it, for in such a case the 
amount would in itself be evidence of want of 
bona fides. 

There is no absolute rule that a debtor who has 
no assets cannot file a liquidation petition. — 
Ex parte Terrell (4 Ch. D. 293, 46 L.J. Bk. 47, 
35 L. T. 646. 25 W. R. 153) distinguished. Ex 
parte Hudson. Be Walton - 22 Ch. D. 773, 
[52 L. J. Ch. 584, 47 L. T. 674, 31 W. R. 872 

[(C.A.) 

7. Secured Creditor proving for Balance 

of Debt abovB assessed Value of Security — Bank- 
ruptcy Act, 1869 (32 iSc 33 Vict. c. 71), s. 126 
^General Rules, 1870, Bule 112,.'] The effect of 
rule 272 of the General Rulesj 1870, read together 



VI. BAKKBT7PTCY—COKP08inOV—<xmf tnuec^. 

with s. 126 of the Bankruptcy Act, 1869, is that 
in composition proceedings under s. 126 a secured 
creditor, who proves for the balance of his debt 
after deducting the assessed value of his security, 
and afterwards realizes the security, must pay to 
the debtor any surplus realized above the assessed 
value, after allowing interest upon the assessed 
value from the assessment until the realization : — 
So, held, affirming the decision of the Court of 
Appeal. SooiETE Genebale de Paris v. Geen 
[8 App. Cas. 606, 82 W. B. 97 (H. L., E.) 

8. Statement of Debts — Debt incorrectly 

stated — Mortgage — Judgment — Merger — Interest 
— Sequestration — Bankruptcy Act, 1869 (32 & 33 
Vict. c. 71), s. 126.] The mortgage deed of an, 
advowson contained a covenant to pay interest at 
5 per cent. " for the said sum of £2200, or for so 
much thereof as shall for the time being remain 
unpaid." The mortgagee having signed judg- 
ment for principal and interest : — Held, that tlie 
mortgage was not merged in the judgment, and, 
that the mortgagee was therefore entitled to 
interest at 5 per cent. 

The mortgagee having presented a liquidation 
petition, inserted in his statement of affairs the 
amount due to the mortgagee calculated on the 
assumption that only 4 per cent, was due since 
the date of the judgment : — Held, that the compo- 
sition was not binding on the mortgagee, the 
debt not having been truly stated, and that she 
was therefore entitled to enforce the judgment 
by sequestration. Ex parte Oxpobd (Bishop of). 
Be S>(EYD - 52 L. J. Ch. 724, 48 L. T. 616, 

[31 W. E. 675 
[Beversed by C. A., W. N. 1888, p. 201 ; sub nmi. 
Ex parte Fewings. Be Sneyd.] 

9. Statement of Debts — Besolutions — Mis- 
statement of Debt — Action by Creditor — Injunction, 
— Correction of Error — Delay — Bankruptcy Act, 
1869 (32 & 33 Vict, c 71), s. 126~Bankruptcy 
Bules, 1870, r. 806.] A liquidating debtor in 
his statement of affairs by mistake inserted the 
amount of the debt due by him to one of his 
creditors as £17, the amount being really £17 158. : 
— Held, that the creditor was not bound by com- 
position resolutions which were passed by the 
statutory majority, but to which he did not 
assent. 

Held, also, that, after a delay of four months 
from the time when the debtor first became aware 
of the mistake, the Court would not restrain the 
creditor from proceeding with an action foi: the 
debt, even for the purpose of enabling the debtor 
to summon a general meeting of his creditors, 
under rule 306, in order to obtain their assent 
to the correction of the mistake in the statement 
of affairs. 

Fer Fry, L.J. : — Whether, having regard to the 
negative words of s. 126, an injunction could be in 
any case granted for such a purpose, qasere. 

Burliner v. Boyle (5 C. P. D. 354, 43 L. T. 254, 
44 J. P. 831) approved. Ex parte Engelhardt 
(or Englehardt). Be Engelhardt 28 Ch. D. 
[706, 52 L. J. Ch. 748, 49 L. T. 281, 81 W. B. 

[802 (C.A.) 

VII. BANKBUPTCY — DEBTOB'S SUMMONS— 

Dismissal — Legal or equitable Defence to Action — 
Bankruptcy Act, .1869 (32 & 33 Vict. c. 71), s. 7 
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COMPLETE ANNUAL DIGEST ( 24 ) 

DZBTOB'8 BUKKOas— I VU. BASKBinTCT — SXBIOB'S BUlOHin- 



TU. BABZEOPTCT 

einUinued, 

— Indioaie AgreemciU belwf/tn JWifor and Credi- 
lori.'] In order tu j uatify the iaauiag of a clebtor'a 
anmoioiis under s. 7 of Uie Bankruptcy Act, lBtl9, 
the alleged debt joaai be an exigible debt : if the 
debtor would have any defence,l^ui or equitable 
to on Mtiun fur tlie debt the summona ought to be 
dismi«iied. — ^Two partiiL-ts in trade wbose afTaits 
were embarrassed, without filing a liquidation 
petitioQ, Bummoned a meetiDg of tlicir cri^ditora. 
Hioeteen oat <ii twcaty-Beveu creditors attended 
the meeting, tliuir debts amounting to £2100 out 
of a tolal of £2U2^ and a reaolutiuu was passed 
tliat a deed of assignment of the debtor's estate 
and effectH should be made to tbree persons uamed, | 
as truatoes foi tbe benefit of the creditors, with 
power for them to carry on the bntjinois for such 
time aa tbey sLould think fit, and to sell the cou- 
cem as a going eoneeru, or otherwise. One of 
the debtors was to haio his disclmrge on puymetit 
of £200, or otherwise as the creditors might i 
direct. The resolution was fli;,'ned by tiie chair- I 
man of tbe meeting, but by no one elte. Tlie day , 
afKr the meeting tbe debtors gave up possession 
of their assets to the persona named in the reeolu> 
tiou as trustee^ and those persons carried on the 
business for a few weeks, and proceeded to collect 
the book debts. A draft deed of assignment was 
prepared in accordaure with the resolution, but it 
was never executed, the other credilora not having 
assented to tbe arrangement embodied in the re- 
solution ; Bdd. that, iuasmnch as all tho creditors 
did not come in and assent to the arrangement, 
there was no binding agreement between tbe 
debtors and their creditors, and that, consoc 
a creditor who was present at tho meeting, 
he liad assented to the resolution, which appearea 
to he doubtful, was entitled to issue a debtor's 
mmmons for his debt. Ex, porfe Fobteb. Kr 
parte HElLBrT. Re Foster - 22 Ch. D, T9T, 
[S2 L. 1. Cb. 677, 47 L. T. 7S8, 4B I, T. 487, 
.[31 W. B.7T4(CA.) 

2. Secatity—Bonifide DUpaU at to DM 

—Baiikruplcs Act, IStiS 132 ct 3a Vicl. c. 71) 
*. 7.] Proceedings on a debtor's simmions, peod- 
ing the trial of an action for the debt, will not ne- 
cessarily l>e stayed without sccority, though the 
aJleged debtor is solvent, and there is a bonijide 
dispute as to the debt The probability of success 
in the actiork is one element to be considered. Ex 
parte SeteeU (13 Ch. D. 2ti6. 49 L. J. Bk. 15, 
42 L. T, 3, 28 W. B. 286) explained. Ex parte 
Jacodwn. Be Pjncoffs (or Pincopf) 

[22 Ch. D. 312, 62 L. J. Oh, 661, 48 L. T. 196, 
[31 W. B. G64 (C. A) 

3. Security— Stay of Froceediags—Dig. 

erelioH — Bankruptcy Act, 1869 (32 it 33 Vicl. 
c. 71), ». 7.] Proceedings on a debtor's aummouf 
having been stayed pending an action to try tht 
validity of an alleged debt, and the Court being of 
opinion Uiat tlie debtor had most probably a good 
defence to the action, an order miiile by a County 
Court Judge for the debtor to give security wa£ 
dischat^ed by the Court Ex parte Suith (T. & 
H.J.). BeSiriTHBHos. - - 481. T. 820 

4. Statement of Coimiieralion-~Jadgment 

Debt.} When a debtor's summonsis founded on s 
judgment debt it is not necessary to stSite the con- 



[22 Ch. S. S29, B2 L. Tch. 6S6, 4B L. T. STfly 



irfs HiTso. Be Brrso 
3i. 6S6, 4B L. T. ni, 
[SIW. B.873 (CX) 



Vin. BAMKaDPTOT— DISCHABSB— ^«i of 

—Debt inmrred by the Fraud at Breach o/ Trurf 
0/ a Partner— Bartkruptey Act, 1869 (32 i£ 33 
Ktcf. c71), 8. 49.] Tlie j^th section of the Bank- 
rnptcy Act, 1869 (32 k 33 Vict c 71), whioh 
enacts that " an order of discharge shall sot re- 
iossc the bankrupt from any debt or liability 
incurred by menns of any fraud or breach Ot 
trust," is not confined to afraudor breach of tnwt 
committed by the bankrupt personally.— There- 
fore, where a debt haa bei-n incurred by one of se- 
veral partners for which tlie partnership is liable, 
and the partnership goes into liquidation under 
tbe Buokruptcy Act, 1869, a partner who ha« 
received his order of discharge is not thereby 
released from such debt if it was incurred bjr 
fraud, though he himself was innocent of auch 
fraud. CooPEB v, Pbichasd (or Pbitcbabd) 
[11 ^ B. D. 361, 52 L. J. (LB. 626, 4BL.T.SU, 
[81 W. B. BSi (OA.) 
See also Baskbuptoy — Cndischabqkd 



DC. BAHKBITPTtFT— DIBCLAIKEB — LeoieAoU 

Interett of Bankrupt— Leave of Court — Pmeer to 
impose 2'erm* — Mortgage — Attornment Claute — 
Mortgage to Bixildiiig Society — Botikraptcy Act, 
1869 (32 * 33 Kisi. e. 71), s. 23—Banknplty 
Baiei, 1671, t. 28.] On giving leave under 
rule 28 of the Bankruptcy liule^ 1S71, to tbs 
trustee in a bankruptcy to disclaim a leasehold 
interest of the bankrupt the Court will not order 
the trustee to pay the landlord any compensation 
for his use and occnpatinn of the demised property. 
except under special circumstances, one inslanoo 
being where tbe trustee's occupation has been 
beneficial to the bankrupt's estate. 

Hole 2S does not mean that in every oaae in 
which leave to dischiim a losaa ta given, the leeaor 
is to be placed in the same position as regards the 
interval before execution of the disclaimer aa if 
there had been no disclaimer. — Et parti 
(.17 Cb. D. 532, 5U L. J. Ch. — " 
explained and distiugoisbed 

Notwithstanding Uie insertion of an attonmient 
clause in a mor^ge deed, the real relation be- 
tween the patties is tha^ not of landlord and 
tenant, but of mor^gee and 
fact, aa well as the nature of 
the clause, must be taken into account 
dering whether, on giving leave to the 
the Minkruplcy of the mortgagoi 
tenancy cmitcd by tlie attornm 
terms should be imposed for tli 

mortgagee. Exjiai' ' 

[220h.D. 334,1 



parte Xodburw 
I, 46 L. T. 5i 



it reserved by 



disclaioi tlie 
clause, any 
benefit of the 
Be Knight 
I. T. Ch. 870, 48 L. T. 398, 
[31W.B. 442(C^.) 
Leaie — Leaoe to diactaim — Comj/mM-. 
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OF EVERY REPOBTED CASE FOB 18S3. 



IX. UXERurKT—JOBCLAnaar-amtiiiHtd. 
-tioH to Landlord— Bantniplrij Ad, iStS (32 £ 3^ 
Viet. e. 71), w. 23, ii—Bankraptey Ratet, I8T1, 

r. 28.] When the trustee in a bankniptey npplii'a 
fat leave to diiwlsiiti a lense of the bankrupt, the 
Court wilt not order any (nmpensation to be pnid 
to the landlord nnlesathctrusb.'ehaii kept him out 
of possession of the propertj. and hia uccupation 
luu rcsolled in a benefit to the bnnkrupta eetute. 

Tbe principle on wbich the ConrI eiercisea itd 
discretion niider rule 28 is that the trustee onght 
not to be alloved to increase the bankrupt's estate 
at tbe eipenae of the landlord. Ex mrte Ifher- ! 
teood (supra) explained. Jix parte Izabd. Re | 
BuHKBLL (Na 2) - as Ch. D. lis, 4S L. T. 50S 
[(0-A.) 

S. Lea*e}uifd Interetl of Baahmpl — Leave 

of Court — Termi to be impoted on Trutlee — Banh- 
Tuptey Ad, 1869 (32 4 33 Vict e. 71), t. 23— 
BanJcruptcy RuUi, 1871, r. 28.J In determining 
whether, on giving leave to llio truBtea in a bank- 
tnptc; to disclaiiQ a lease of tbe bankrupt, the 
trustee should be ordered to pa; compensation to 
the landlord in leapect of hig occupation of the 
leasehold prcmisca, the Court wil! have regard 
not merely to the qoestion whether the occupation 
has actually produced a profit to'tho banluupt's 
estate, but also to the question whether the pos- 
BeBsiou was retained by the trustee with a view 
to obtaining such a profit. 

The rale as laid down by Cotton, L.J., in Ex 
■parte JsAenmod {eupra), adopted iu preference to 
that expressed b; Jeea«j, M.B., in ExpaHs Izard 
(lupra). 

The imposing of conditions on the trustee te, 
liowever, a matter of judicial discretion, and tbe 
Court of Appeal will not readily interfere with 
the exercise of discretion by the Judge of first 



The Court ordered compensation to be paid bj 
the tmatee in a bankruptcy as a condition of 
giving him leave to diaolajm the lease of the 
bankrupt's place of buBiness, although during 
part of the time during which the trustee had 
been in occupation a bailiff had boon in posses- 
sion of the bankrupt's goods under a distress fot- 
rent, and the landlord )>ad boon allowed te place 
bills on tbe premises stating that they were to be 
let, and that application for that purpose was to 
be made to him. Ex parts Aemai,. Re Wirros 
<or Whitton) 24 Ch. D. 26, 49 I. T. 221 (C,A,) 

4. Leaie — IHtcretion of Cimrt — Appeaf 

from— Bankniptey Act. 1869 (32 4 33 Vict. c. 71% 
»*.2S,2i— Bankruptcy Bidio,i8n,T.2S.^ Where 
a, Ii<]Uldatiiig debtor had agreed before filing his 
petition to assign the lense of premises of wQich 
he was lessee to a third party, the trustee in tlie 
liquidation was allowed to execute n disclaimer 
of the lease only upon the terms of executing 
such assiemnent, but was held entitled en so 
-doiup to be indemnified ^;ainst any liubility hit 
might thereby incur. 

An appeal cannot be brought from the discre- 
tion of a County Court Judge in allowing a dis- 
claimer. Ex parte Edmonm. Be TiPPiNa 

[48L.T.JT 

8. Leaie — Righli' of Leimr against Third 

Pariits— 32 4 33 Vid. c. 71, ». 23.] tlie nssigncc 
of a lease became bankrupt, and bis trustee die- 



[X. BAHKBITFTCT— SISCLAIIIEB— con/tRMnlL 
claimed Dnder the 23nl section of tbe Bankruptcy 
A.ct, 1869. In an action brought br the lessor 

igainst the original l&^ec upon the covenant in 
liis kase. For reut Rcrrned since the commence 
meut of the bnnkruptey i—Eetd (afliriniog the 
iecision of Hall, V.C), that the disclaimer by the 
trustee of the assignee did not affect tbe rights 
ind liabilities of the lessor and the original lessee, 
tnd that the lessee wns still liable under liis 
Mvenant. Eisr asd Wist In'dia Dock Ca v. 
Qiu, - S3 Ch. D. 11 ; HI I. J. Gb. 44 (CJl.) 

6. LcaeeAoW Iniertft of Bantsmpt — Lean 

ietermined before exeeutioa of Dtteiaimer — Bank- 
rvpiey Ad, 18G9 (32 4 33 Vict. e. 71), i. 23.] 
The trustee in a bjukruptcy may disclaim a lease 
of the bankrupt even though the lease bus been 
determined, by cfflusion of lime or by forfeiture, 
between the appointment of the Irusteo and the 
execution of tbe disclaimer. And in such a ease' 
tiie effect of the disclaimer, when I'secutod, ia 
that neither the lessor nor the irusCee can claim 
the benefit of any provisioua contained in the 
lease which were to come inte o]icration at the 
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Sembte.-th&t the trustee may also disclaim a leaao 
which has been determined before his appoint- 
ment.— ffz parte Patersoa (II Ch. D. 908) fol- 
lowed and approved. Ki parte Sib W. IFart 
Dyee. He MoBRisH 32 Ch. D. 410, S2 L. J. Ch. 
[fi70, 48 I. T. 303, 31 W. B. 278 (CA,) 

7. Leateholds — Bankruplcij of Tenant — 

Banlmiptei/ Ael, 1869 (32 4 33 Vid. c. 71), m. 23, 
24 — Non-disdaimer after Notice — Atsignmenl bg 
Truilee to Pauper.] Although a trustee in bank- 
ruptcy, who has taken actual possession of lease- 
hold property of the bankrnpt, receives notice 
from the landlord to disclaim the lease under the 
Bankruptey Act, 1869 (32 & 33 Vict. c. 71X but 
does not disclaim, he may nevertheless relievo 
himself of liability to the landlord by assigning 
the lease, even without having previously offered 
to surrender it, and the mere fact that the trustee 
knows the assignee to be a pauper will not invali- 
date such asaignment HopkinsoN v. LovEltlNO 

[IIQ. B.D. 92, S3L. J.Q. B. 391, 47J.P.619 
Mortgage — Forecloauro— Decree. 

SeeMoBTOAQE. 6. 

X. BAHKaHFTCT — SIBTHESB ~ Mortgage to 
Building Soeieiy — Attornment do.ase — Vali- 
dity — Bankruptoy of mortgagor — Advance repay- 
abh in Monudy Inetalmeats^ Monthly TeTianc^ 
— Statute of Frande (29 Car. 2, e. 3), s. 1 — 
Leaie not in Writing — " Uiicerinm " Bent,'] 
A member of a building society borrowed £7500 
ftom tiie society, which was to bo repaid in 
a series of monthly instalments of £71 1T«. 6d. 
' each, iuclnding interest at 7 per cent. Tbe in- 
stalments were payable at the monthly meetings 
of the society, and if the member neglecte;! to 
pay them when due be became liable to a fine, 
at the rate of 5 per oent. pur month on the total 
amount in arroar and unpaid at each meeting. 
To secure the loan he executed to the trustees of 
tlie society a mortgage of real estate. TJie deeil 
contained a proviso thlit if the member should 
&iil for three monthly meetings to pay his sub- 
scriptions, interest, fines, or other uioiiej's, or to 
observe the regulations of the society, or in tho 
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X. B&SZEUFTCT— DiaiBESS— contt'niud. 

«veiit of Ms becoming banhrapt, tlie mortgagees 
might enter into posseeaion or receipt of the K'"^- 



society ought to be made by the mortgagor," it 
was agreed that, iF the mortgageeB should at au; 
time become entitled lo enter into poBsessinu or 
Teceipt of the rents, and the mortgagor should 
then or afterwards be in tlie occupation of the 
vtiole or part of the property, lie snould daring 
such occnpetioa be tenant thereof from month t« 
mouth to the mortgagees, at a monthly rent equal 
in amount to the moneys which ought to be paid 
monthly by the mortgagor ftom lime to time for 
subBcriptione, interest, Sues, and other moueyg 
under the rules, and that the tenancy should 

' commence on the daynptovhich he should have 
fully paid ail and every part of such subscriptions, 

, interest, fines, and other moneya, and tlio rent for 
the period intervening between the commiiacc;- 
ment of the tenancy and the day on which the 
truatces should be entitled to enter in possession 
or receipt of rents should be payable anil paid on 
that day, and the monthly rent due upon and 
subsequently lo that day should become due 
monthly in advance, and be payablr -' "■- 



t of a 



I bc- 



jing due on the day on which the 
shouJcT first become entitled to enter into jieEses- 
sion. Foner was given to the mortgagees to 
determine the tenancy by fourteen days' notice, — - 
The deed was not eiecuted by the mnrlgagees, 
nor was it registered under the Bills of Sale Act, 
The mortgagor committed default in his payments, 
and WBB afterwards adjndicatcd a bankrupt;^ 
Held, that the attornment chinae, and distrcsaea 
levied under it for rent which acotned due both 
before and after the commencement of the bant- 
Tiiptcy, were valid as against the trustee in the 
bankruptcy. — Decision of Bacon, C.J., affirmed. 

ifeW,tbBt it was no objection to the attornment 
clause that the monthly rent was flnctuating in 
amounL — A rent the amount of which may nuc- 
tuale according to the happening of certiun events 









Held, also, that the tenancy under the attorn- 
ment clause was not made 1:^ s, 1 of the Statute 
of Frauds a tenancy at will, — Ex parte WUliami, 
<7 Ch. D. 138, 47 L. J. Bk. 26, 37 L. T. 764, 
2e W. E. 274), Be StockUm Inm Furnace Co. 
(10 Cii. D. 335, 48 L. J. Ch. 417, 40 L. T. 19. 
27 W. E. 4.%3), and Ex parte Jacksoa (14 Oh. D, 
725, 43 L. T. 272) disouBaed. Ex parte 'Voiaav. 
Jie Knmht - ai Ch, D, 442, 68 1. J. Ch. IBl, 
[47 L. T. 863, 81 W. B. 19 (CA) 

2 Proof for Daiaaget — Set-off—Bank' 

ruptey Act, 1869 (32 & S3 Vict. c. 71), m, 34. 39.] 
A liaidlord, between the filing of a liquidation 
petition by his tenant and tbo appointment of 
trustees, levied a distress for two half-year's rent 
accrued dne before the filing of the petition. 
After the appointment of trustees the landlord 
levied a second distress for a tJiird half-year's rent 
accrued due between the fiEng of the petition 
and the appointment of the trustees -.—Seld, that 
the second distreps was void under s, 34 of the 
Bankruptcy Act, 1869. 

ifdd, also, that, in respect of breaches of cove- 



X. BAJtSBTTFTOT—DISTBEBB— oontfHNed 

nant committed by tlie tenant during bit ootro- 
patiOD, the only remedy of the landlord wao to 
prove for damages in the liquidation, and that 
the landlord had no riglit of setoff' as against 
moneys due by him to the trustee for severed 
crops. Ex parte Dike, lie Moebibh 32 Ch. D. 
[410, G2 I. J. Ch. S70, 48 L. T. 303, 
[81 W, B, 878 (C.A.) 
H. BAHXHUPTCT — BXAKIFATIOir — AA- 
joamment— Notice of—Bankmptey Eala 1870, 
r. 111,] The notices required by the above rule 
must be given to each of the creditors of ft 
bankrupt, when the public examination of the 
bankrupt has been adjourned to a specified dat«, 
with liberty t« apply for an earlier date upon 
paying a certain aum, and the bankrupt a^^lies 
for and h:La an earlier date appointed for BUc^ 
public e^tamination. Ex parte Heatet. Be 
WooDaouHE - - - - 4B L. T. 81S 

2. , Stranger to Liquidation — Ditconery — 

Bankrapteg Act, 1869 (.13 4 33 Vict. c. 11), I. 9ft 
— Batikraptcy Bidet, 1870, r. 171.] A suminonB 
was issued by the trustee in the liquidation 
of L. for the examination, under the above 
section, of one P,, on the grounds that he 
believed that a transaction which had taken place 
between F. and L, was a fraud upon the credi- 

|ton;^fleM, that the question whether ttie 
' Bankruptcy Court would entertain snbseqtient 
proceedings arising from the proposed ezamina- 
tion was immaterial, and that the Bankrupt*^ 
CJourt had Jurisdiction lo order the examination, 
which it accordingly did. Ex parte 'Ecsxaenxt. 
^Lgwtab - - - --411.1.882 

3. WOaeu — Ban3tmp€s Deiditiga or Ptot 

perty — JuriidiUion to on&r Aceomtt — Bank- 
r«ptcg Act, 1869 (32 * 33 Vicl. c. 71), o. 96, 97.] 
Under ss. 96 and 97 of the Bankruptcy Aot, 
1869, the Court of Bankruptcy has no jurisdic- 
tion lo order a witness to furnish an account ia 
writing (not on oatli) of money tnmsactiona 
between himself and the baokcupt, or property 
of the bankrupt received by him. ^ parte 
Eetkolds. Re BEtNOLDS (No. 1) 21 Ch. D. AOI 

[t2 L. J. Oh, 223, 47 L. T, 49B, 31 W. B. IBT (OJL) 

4. JTiinsM examined under BatJtnmtey 

Ad, 1869 (32 * 33 Vict. e. 71), t. m—BiqU to 
Copy of DepoeitioTtg—OredilOT — BanltTa^a/ Rulet, 
IffTO, rr. », 12,] The Court has a discretion 
whetier to give a copy of the shorthand notes of 
the deposition of a witness eiamined under e. 96 
of the Bankruptcy Act, 1869, bat where a cre- 
ditor had been so examined he was allowed a 
copy. Ex parte ftikTT. SeHATHAM 31Ch.D.43&, 
[S3 L, J. Qt. 120, 47 L. T, 368, 81 W. B. 189 (O.A.) 
Creditor — Jurisdiction, 

See Bankbcptct — CoMPoernoR. 1. 
XII, BAITKBUPTCT— TBAtJSITLElIT FBETSB. 
EHCE— Jfofine of Deblor—Bankrttpley Act, 1869 
(32 4 33 Vict. c. 71), «, 92,] In order that a pay- 
ment of money or a transfer of property made bj 
a debtor in favour of one of his creditors should 
be void aa a fraudulent preference under s. 92, it 
is sufficient that the preferring the creditor 
sliould have been the subatanti^ effectual, or 
dominant view with which the debtor made it ; j^ 
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Xm. BAireHir?TCY— TUBISDlOnOlT— eon(J. 

2. Mortgnge- — Be-enlry — Bankmptcs Ael, 

1869 (32 4 33 V-kt. c. 71^ ». '72.] In September, 
1875, A. and B. ecteteii into an agreement for A. 
to eiecutu a mortgage to C. of certain premiaes 
in the occupation oC A., as security for the 
payment of a loan of £120 from C. to A., together 
nith interest, for the repayment of which B. ttob 
i auiety. It was proTided by the agreement that 
if B. should at uaj titna be called upon and com- 
pelled to pay the loan and interest, or if A. 
ihould S\e a liquidation petition, it should be 
lawful for B, to enter upon the premiaes. 0, 
having commenced an action in August, 1S76, 
against A. and B. for the £120 and interest, 
B. immediattily paid the money, and on the same 
day entered apon the premises. A. filed a 
liquidation petition in the following month. The 
ttuBtee in A.'s liquidation having applied, in 
June, 1SS2, for »□ order declaring that the 
[^reement was, as against bim, fraudulent and 
void, and that, upon payment into Court of the 
loan and interest, B. might be ordered to with- 

_^^ j._, . draw &om poasoasion: — Held, that the Bank- 

Boiicitors' demands) W. granted to C. a bill of | ruptoy Coart had not jurisdiction to decide the 
sale over all or nearly all his available property, i quiistion, the stipulation for re-entry upon A.'e 
Two dayH after the granting of the bill of sale liqnidation not having been acted upon. 



Xli. BAmtHUPTCY— TaAUDTOBHT PBZFEB- 
■ ERGE — continued. 

Is not necessary that it should have been hie 
sole view. Ex parte Hill, fie Bibh 23 Ch. D. 

[ees, sa l. j. ch. sos, 4S l. i, an, 32 w. b. 17t 

[(C.A.) 

2. PrelrUTe—Pa*t DM—Fracnt Admnce 

—Bankruptcy Act, 1869 (32 4 33 Vict. e. 71), 
I. 92.] It was agreed by W., the debtor, and C, 
his judgment creditor (who had issued eiecution), 
tliat the latter should make W. an advance for 
the oatenaible purpose of enabling him to con- 
tinue his bnaineas, apm the understanding that 
the advance should be applied in payment of a 
debt of £2000 owing to W.'s bankers, who were 
preasing for payment and threatening that in 
Sefault thereof they would make W. a bankrupt, 
and also in payment of moneys owing to solicitors 
engaged in the transaction. This arrangement 
was come to at a meetinf; at which all the parties 
to the transaction were present. "■ """ 



the grantee took possession under , 
■W. filed a petition tor liquidation :— fleW, that 
the bill of sale and the payments to the solicitors 
-were, as against tlie trustees in the liquidation, 
ftandulent and void, since the effect of granting 
the bill of sale was to prevent W, from con- 
tinndng his business, but that the payments to 
the tankers were protected under s. 92 of the 
Bankruptcy Act, their conduct having been bom 
jJde. Ex parte Clatkb. Ex parte Beckett- 
l^ifioN. Be Wilkinson - « L.T.MS 

8. StatKtnry H^^niiion— Folue of Old 

Derision*— Bnnftrupteif Ad, 1869 (32 * 33 Viet. 
e. 71), 8. 92.] In determining whether a trans- 
Botlon amounts to a frandulent preference the 
Qcrort ought now to have reKsrd umply to the 
rtatntory definition oontained in s. 92 of the 
Bankruptcy Act, 1869. — The decisions on the 
Bubjeot before the Act may be useful as guides, 
bat tiie standards laid down in them must not be 
mbstituted for that which is laid down in the 
Ad. Ex parte Gbip^itb. Be Wilcoion 

[B3 Ch. S. 69, 52 L. J. Ch. 717, 48 I. T. ISO, 
[31 W. a. 878 (C.A.) 

■jcm. BUreEHPrcT-rJUBiBDicnon— z»fecre- 

Uoa a$ to exereiee — Praadident Deed — 13 EUz, 
e. S—Sankruplof Act, 1869 (32 <E 33 Viet, c, 71), 
$. 72.] When the tru8l«e in a l»nkmptcy which 
la proceeding in a County Court impeaches a deed 
eiMuted by the bankrupt as fraudulent undei 
Ute statute of Elizabetl^ if tJie nnount at stake is 
bejrond the ordinary jurisdiction of a County 
Gout, vl aeriona questions of character are in- 
liiNed, Knd the person interested under the deed 
dealm that the question sliould not be tried in 
the Oonnty Court, the judge ought to decline to 
excoeiae the juriadiotion conferred by a. 72, and 
Mght to leave the matter to be tried in an action 
in the high Court in the ordinary way. Ex parte 
ArmOage (17 Ch. D. 13) approved. Ex parte 
vWa. Ae Roberts 21di. D. GG3, E2L. J. 

■ - Ca. 131,47 L. T. 403, 31 W, B. 101 (O.A.) 



'Semlile, the Court should 
application after sis years' delay. Ex parte 
HcTvmNSON. fie Holt ' - - 47 L. x. US 

PuWic Carriers-Lien for Freight — 
—Agreement for General Lien — Banknificy — 
Beceiver — Court of Bankruptcy, ) A trader opened 
with a railway company a credit account for 
freight, by which it was agreed that the company 
should have a general lien for all moneys due bji 
him to them on any account on all gouds belong- 
ing to him in tbeir hands. He afterwards filed a 
liquidation petition, under which a receiver of 
his property and manager of his business was 
appointed. In order to carry on the business the 
receiver bought some gooda, which he paid for 
with bis own money, and sent them to the com- 
pany consigned to the trader. The company 
claimed the benefit of the ^reement, and refused 
to deliver the goods until they were paid the 
amount which the frader owed them foe frtight 
due at the time of the filing of the petition. 
The reoeiver in order to obtain the goods paid 
the company £50 under protest, and then applied 
to tbe Com't of Baukruprtcy lo order the company 
to repay him the £50, and an order was made 
acoordingly r — Seld, on appeal, tliat the Court ot 
Bankruptcy had no jurisdictioa to make the 

But lemble, that the company would have no 
defence to an action by the receiver for the £50. 
fie WoriAfeW Iron and Steel Co. (14 L. T. 695) 
distinguished. Ex parte Great Westbrn Rail- 
way Co. Be Bubuell 22 Ch. D. 470, 62 I. J. 
[Ch. 734, 48 L. T. 1S6, 31 V. O. 419 (0. A.) 

1. 
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XIII. BANEBirFTCT-JnBI8DIGTIOK--oon^. 

Liquidation — Adjudication — Frosh first 

meeting of creditors. 

See Bankruptcy — LigmDATiON. 1. 



Service of notice of appeal. 
See Bankbuptcy — Appeal. 



1. 



Witness — Account. 

See Bankbuptcty — Examination. 



3. 



XIV. BAWKKUPTCY — LIQUID ATIOir—i?e«)Ztt. 

tions — Failure to pass — Delay — Power to adjudv- 
cai« Debtor a Bankrupt — Pendency of Proceedings 
— Power to order fresh First Meeting of Creditors — 
Bankruptcy Act, 1869 (32 & 33 Vict. c. 71), «. 125, 
8ub-s,^VL'] A debtor filed a liquidation petition 
in August, 1879. A receiver of his property was 
fit once appointed, and injunctions were granted 
to restrain some of the creditors from proceeding 
against him for their debts. The first meeting of 
the creditors was held on the 20th of October, 
1879, when it was resolved to adjourn to the 15th 
of December, 1879. Similar resolutions for ad- 
journment were passed again and again, the 
meeting being ultimately, on the 15tli of Novem- 
ber, 1882, adjourned to the 28th of March, 1883. 
No resolutions for liquidation by arrangement or 
composition were passed. In January, 1883, two 
of the creditors applied to the Court of Bank- 
ruptcy by motion, under sub-s. 12 of s. 125 of the 
Bankruptcy Act, 1869, for an adjudication of 
bankruptcy against the debtor. At the adjourned 
meeting on the 28th of March, 1883, the creditors 
resolved that it was inexpedient in the interest of 
the creditors that any further proceedings should 
be taken under the petition, and that application 
should be made to the Court to discharge the re- 
ceiver, and dismiss the petition, or stay all further 
proceedings under it. The Registrar, on the 3rd 
of May, made an adjudication. The debtor ap- 
pealed, and on the hearing of the appeal an offer 
was made by a friend of his to pay the debts of 
the two creditors in full and to provide for their 
costs of the application, the payment to be made 
by the friend out of his own moneys, and an 
undertaking being given by him that neither 
directly nor indirectly should the payment be 
made out of the debtor's assets : — Heldt that, not- 
withstanding the resolution of the 28th of March, 
and having regard to the fact that the receiver 
had not been discharged, the liquidation proceed- 
ings were slill pending, and that if tlie adjudica- 
tion order was discharged, no other creditor would 
be injured, for that the Court would have juris- 
diction to adjudicate the debtor a bankrupt on the 
application of any other creditor. 

The adjudication was accordingly discharged 
on the terms of payment proposed, and on the 
undertaking of the debtor to apply to the Court of 
Bankruptcy for leave to summon a fresh first 
meeting of the creditors: — Held, by Baggallay 
and Cotton, L.J„ and semble per Bowen, L.J., 
that the Court had jurisdiction to order a fresh 
first meeting of the creditors under the petition. 
Fx parte McHenky. Be McHexry 24 Ch. D. 35, 

[63 1. J. Ch. 27, 48 1. T. 921, 31 W. ». 873 (C.A.) 

2. Resolutions — Begistraiion — Lodas 

Standi to oppose — ** Creditor " — Bankruptcy AcU 
1869 (32 <fe-33 Vict. c. 71), s. 125— Bankruptcy 
BuUs, 1870, rr. 67, 70, 271, 295.] Upon the hear- 



XIV. BAITXRUPTCY— LIQUIDATIOW-^cowf^. 

ins: of an application to register liquidation reso- 
lutions no one has il locus standi to be heard in 
opposition but a creditor who has previously 
proved a debt in the mode prescribed by the 
rules. 

A person who claims to be a creditor, and In 
that character to oppose the registration, cannot 
prove his debt when he comes before the Regis- 
trar to oppose. If he has not previously proved a 
debt he cannot be heard. ^ Ex parte Baoster. Ite 
Bagsteb 24 Gh. D. 477, 49 L. T. 272, 82 W. S. 215 
3. Statement of Debtor's Affairs — Suffi- 
ciency — Debtor in Partnership — Solvent Partner — 
Bankruptcif Act, 1869 (32 <t 33 Vict, c. 71), ss. 125, 
126.] A debtor who carries on one business 
alone, and another in partnership, must when he 
files a liquidation petition (his partner being sol- 
vent) set forth in his statement of affairs the 
assets and liabilities of the partnership business 
in detail, as well as his own separate assets and 
liabilities; i.e. in each case lie must give the 
names of the creditors, with the amount due to 
each, and the names of the debtors, with the 
amount due from each. He must also stato the 
account between himself and his partner, so as to 
shew the balance (if any) due to him. — If he does 
not give these particulars, his statement cf affairs 
will be insufficient, and any liquidation or com- 
positions resolutions founded on it cannot be 
registered. 

If for any reason it is impossible for the debtor 
to make such a statement of the affaire of the 
partnership, he cannot have a liquidation of his 
affairs by arrangement or a composition, but must 
submit to bankruptcy. 

If without setting out the above particulars in 
his statement of anairs, the debtor refers (in such 
a way as to incorporate it with his statement) to a 
report made by an accountant which contains the 
necessary information, and which is producedjto 
the meetings of creditors : — Semble, that this 
would be a sufficient statement. Ex parte Amob. 
Be Amob - 21 Ch. D. 594, 52 L. J, Ch. 188, 

[48 L. T. 16, 81 W. B. 282 (C.A.) 

Power to adjudge debtor a bankrupt. 

See Bankbuptcy — Adjudication. 3. 

XV. BANKRUPTCY — MTJTITAL DEAIiIKGS — 

Administration Action — Insolvent Estate — Bank- 
ruptcy Act, 1869 (32 & 33 Vict. c. 71), ss, 12, 39, 
47, b4^-Judicature Act, 1875 (38 & 39 VicL e, 11\ 
s. 10.] The mutual credit clause (s. 39) of the 
Bankruptcy Act, 1869, will not be applied in the 
administration of the estate of a dece^ised person 
until it is shewn that the estate is insolvent, but 
the Court may direct that a debt claimed on 
behalf of the estate from a creditor shall be paid 
into Court to a separate account, with libertv to 
the creditor to apply, in case tiie estate snail 
prove to be insolvent. Be Smith. Gbeen v. 
Smith 22 Ch. D. 686, 62 L. J. Ch. 411, 48 L. T. 

[254, 81 W. B. 418 

2. Joint and Separate Estate — CoUateral 

Security— Set-off— Bankruptcy Act, 1869 (32 <fe 33 
Vict. c. 71), s. 39.] Two partners, trading as H. 
& Son, jointly and severally covenanted to pay the 
balance of their current account at a bank, one of 
the partners depositing with the bank, as a col- 
lateral security, iJ^OOO, the proceeds of a sale of 
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XV. BANXSTTPTCT— HTTTUAL DEAUNOS — 

. continued. 

property belonging to him ^lely. The deposit 
was made upon condition that it should not be 
applied in payment of the balance of the firm's 
BccOtmt until twelve months after a demand by 
the bank, subject to which it was to remain the 
depositor's separate property. The firm having 
become bankrupt, the bank» a month afterwards, 
demanded payment, and, after five months more, 
tendered a proof for £17,000, the amount due upon 
the current account of the firm, without deducting 
the amount of the deposit : — Heldt that the bank 
had a right to prove against the partnership pro- 
perty for the full amount of the balance due upon 
the current account, there being no such mutual 
dealings between the depositor and the bank as 
would give rise to any right of set-off under the 
above section. Ex parte Oaldioott. Re Hart 
&SoN - - - - 48L. T. 910 



8. Set-off — Landlord and Tenant — Non- 
disclaimer of Tenancy — Landlord's Right to set off 
Rent accrued due before Bankruptcy against Tfus- 
t€e*s Claim as outgoing Tenant for Tillages — Bank- 
ruvtcy Act, 1869 (32 & 33 Vict. c. 71), s. 39.] A 
deotor, who was tenant from year to year of a 
fann upon the terms that, at the expiration of the 
tenancy, he should be paid by the landlord allow- 
ances for tillages and cultivation according to the 
custom of the country, filed a petition for liquida- 
tion of his a^irs under the Bankruptcy Act, 1869, 
and a trustee was appointed, who did not disclaim 
the tenancy, but carried on the business of the farm 
for the benefit of the creditors until the tenancy 
was determined by notice to quit The debtor's 
estate' was sufficient to indemnify the trustee 
against any personal liability in respect of the 
tenancy. In an action to recover the value of 
tillages and cultivation by the trustee during his 
tenancy, according to the custom : — Held, that 
the landlord was not entitled to set off rent, ac- 
crued due from the debtor before the liquidation 
proceedings, against the trustee's claim. Allo- 
WAT t. Stbebe (or Lb Steebe) 10 Q. B. D. 22, 
rSS L. J. d. B. 88, 47 L. T. 888, 31 W. S. 290, 

[47 J. P. 56 

XVI. BAKKEUFTCY— OBDEE AND DISPOSI- 
TIOIT — Articles not connected with Business — 
Bankru]^ Act, 1869 (32 & 33 Vict. c. 71), s. 15, 
subs. 5.J When a trader is in possession at his 
place of business of articles not in their nature 
connected with his business, and the trustee in his 
bonkraptcy claims the articles on the ground that 
the bankrupt was the reputed owner of tliem, 
mudh stronger evidence will be required to prove 
the reputed ownership than in the case of aiticles 
connected with the business, the inference from 
the nature of the articles being that they are not 
connected with t^e business. Ex parte Lovebin^. 
Re MvBBELL - 24 Ch. D. 81, 62 L. J. Ch. 961, 
[49 L. T. 242, 82 W. B. 217 (G.A.) 

S. Furniture — Ctutom of Siring — Bank- 
ruptcy Act 1869 (32 & 33 Vict. C. 71), s. 15, sub-s. 
6.] The fiict that it is the custom of furniture 
dealers to let out furniture on a three years' hiring 
and purchase agreement does not disentitle the 
general public to assume that an ordinary housc- 
nolder is the real owner of the furniture wliich is 
in his house. The furnitiu'e in the dwelling- 



XVI. BANXBUPTCY — OBDEB AND DI8P0SI- 
TIOE — continued. 

house of a trader having been seized under ail 
execution, a friend of his bought it from the 
sheriff at a valuation, and then verbally agreed 
that the debtor should continue in possession of it 
and use it as before, paying, by way of rent, interest 
at 5 per cent, per annum on the purchase-money, 
until he should be able to repurchase it at the price 
given for it. This arrangement was carried out, 
and the debtor remained in possession of the 
furniture as before, uutil he filled a liquidation 
petition. He had not repurchased it. The trustee 
in the liquidation claimed it under the reputed 
ownership clause. It was admitted that there is 
a custom for furniture dealers to let out fumitui'o 
on a three years' hiring and purchase agreement, 
but there was no other evidence as to the exist- 
ence of any custom of hiring furniture : — Held (by 
Bacon, V.C., and by the Court of Appeal), that 
the trustee was entitled to the furniture. Eai 
parte Brooks. Ex parte Pickering. Re FoWLEit 

[28 Ch. D. 261, 48 L. T. 32, 468^ 
[81 W. E. 888. 47 J. P. 470. 

8. Policy of Insurance — Notice."] On 

the 7th of October, 1874, B. mortgaged a policy 
effected on his own life with tlie L. Co. to P., 
who, on the 9th of October, 1874, gave notice 
of the mortgage to the L. Co. P. being in- 
debted to the M. Bank on foot of a promissory 
note, in which he joined for B.*s accommodation, 
deposited the policy and mortgage deed with the 
bank on the 2 1st of February, 1878, but notice of 
the deposit was not given to the L. Co. until 
July, 1880. B. filed a petition for arrangement 
on the 12th of September, 1877, and under A re- 
solution of the 12th of March, 1878, all his estate 
was vested in the official assignees and a trustee 
for the. benefit of his creditors. P. also filed a 
petition for arrangement on the 13th of June, 
1879, and under a resolution all his estate was 
similarly vested. On the 19th of November. 1879, 
P. and C, who were partners, were adjudicated 
bankrupts on a creditor's petition : — Held, ih&t 
the insurance policy was, at the date of the adjudi- 
cation, m the order and disposition of P. with the 
consent of the true owners. In re Power 

[11 L. E. Ir. 93 

XVn. BANKEUPTCY — PE00Ft:-^d7wiW(m by 

Trustee — Right to apply to expunge — Lapse of 
Time — Bankruptcy Rides, 1870, rr. 72, 73.] 
Uncier rule 73 of the Bankruptcy Rules, 1870, as 
under the previous practice, a trustee in bank- 
ruptcy who has admitted a proof against the 
estate is entitled at any time afterward to apply 
to the Court to expunge the proof, on tlie ground 
that it was originally wrongly admitted. Mere 
lapse of time is no objection to the application, 
but, though the proof is expunged, the creditor 
will be entitled to retain any dividend which he 
may have previously received. Ex parte Harper, 
Re Tait. - 21 Ch. D. 637, 62 L. J. Ch. 117, 
[47 L. T. 421, 31 W. E. 163 (CA.) 

3- Damages for Infringement of Patent 

—Account of Prqfits-'Costs— Liability of Trusteed 
to— Bankruptcy Act 1869 (32 (fe 33 Vict. c. 71), 
s. 31.] Where a patentee is entitled to recover 
the amount of profits made by infringino" hia 
patent, the amount of those profits is not recover- 

C 
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ablo in the nature of damagce, but as moDe^ had 
and received t<i hia use ; and he ia thererore not 
prevented bj b. 31 of the Bankruplcy Act, 1869, 
from proving in the bankrnp[<y of tiie infringer 
for the amoant of those profits. 

Wbere a bankrupt defcodant does not appear 
at the licaring, and hie trustees appear and de- 
fend, they are liable bi the costs of the RCtion. 

On the appeal the trnalecs contended that there 
WBB no jurisdiction to make thora defendants;- — 
Hdd, that, though the order making them parties 
was improper, yel, as they had submitted to it 
and had examined nitnesses, they were liable, at 
the discretion of the judge, to pay costs. Watson 
V. HoLUDAt G2 I. J. Ch. 643, 4S L. T. MS, 

[31 W. B. fiSe (and, in Caurt of 
[flrvt Inrtanne, SO Ch. D. TBO) (O.A.) 

3. Dhcreiioaof RegidraT — First Meeting 

of Creditore — Adjournment of ConeiiierafioB o/ 
pTOof— Appeal.'] The Eegiatror, at a first meet- 
ing of croditors, sdmittod a proof which was 
objected to aa suspicious, and refused to adjourn 
it for further cousidemtion : — Held, that this was 
a niattei within the discretion of the registrar, so 
that a strong case must be shewn to the Court of 
Appeal to induce them 1o overrule his decision : 
— Held, further, that it is not a sufficient reason 
for adjourning the cousideration of the proof, that, 
if it be admitted, the creditor will vote for a par- , 
ticular trustee, who will then be appointed against 
the wishes of the majority of the remaining credi- 
tors. Ex parts Mask. Be AuoR. | 

[49 L. T. Ue, 81 W. B. 101 (C.A) \ 

4. Intered—lfartgage lo BuHding Society 

— Principal and Interest payable by Monlklg Jn- 
dalmeati^BankTaptcg Balei, 1870, c 77.J A 
mortgage to a building society provided that the 
loan, with a premium and interest on tlie advance, 
should be paid in eqiial monthly instalments 
during a term of twelve years, and that each 
roonthlj instalment, when paid, ^ould be applied 
(1) in payment of the interest due at the time of 
payment, (2) in payment of the premium til! tlie 
whole should be discharged, and (3) in payment 
of the principal. Two years after the execution of 
the mortgage the mortgagor filed a liquidation 
petition, and the Bocieh' claimed to prove in the 
liquidation for the totiil amount of the monthly 
instalments which remained due under the deed, 
less the amount at which they viilncd their 
security : — Hdd, that^ as to so much of the sum 
claimed as rapresenited interest payable subse- 
quently to the filing of the liquidation j^etition. the 
proof mnat be rejeotcd. Decision of Bacon, C-J., 
reversed. Ex parte Bath. Be pHlLLufl 

[22 Ch. D. 450, 4B L. I. 203, 31 V. B. 281 (C.A) 

S. Secjired Creditor — Adminietrabion — 

Imolvent E$late — Bankrapfcy flules, 1870, rr. 99, 
lOO.j The executors ot a secured creditor of an 
insolvent estate, which the Court had directed to 
bo administered, made a claim upon the estate, 
staling in their affidavit that its amount was £400, 
with interest thereon at 5 per cent., and assessing 
Iheir security at £500. The Chief Clerk struck 
out their names from the schedule of creditors 
annexed to hia ccrtifioate. The security having 
realised more than £500, and their debt having 
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in the meantime amonnted, together with interest 
ind costs, to more IKon £500 -.—Held, that as they 
bad not proved under the above rules, thtT we're 
entitled to have the benefit of the security beycsiJ 
the limit of £500, and lo be paid their priocipal. 
interest, aod costs (except the costs of the 
attempted proof). Be Hopkins. Williams v. 
HoFEiBS -• GZ L. J. Ch. 736, 48 X. T. 813, 

[31 T. B. 4W 



Creditor opposing registration of liqnidattov 

resolunons. 

See BiMKBUPTcr — Liquidation, 2. 



XTOI. SAHKEnnCT —PEOTBCTED TBAKS- 
ACTIOII— .Notice of Act of Bankrvpley avaiMle 
for Adjudication — Dolor's Summont — Bankravteg 
Act, 18G9, g. 94, sab-i. 3.] After the Plaintiflfliad 
commenced an action against the Defendant for 
dissolution of partnership, tho Plaintiff took out a 
debtor's summons against the Defendant. The 
Defendant failed to comply with it, and the Plain- 
tiff filed a petition of bankruptcy against him 
based on the summons. — Another creditor after- 
wards took out a debtor's summons against tho 
Defendant, and on his non-compliance with it, 
filed a petition and obtained adjudication of bank- 
ruptcy against him. Before the adjudication and 
without notice of the act of bankruptcy on which 
it was based, the Plaintiff ealered into an agree- 
ment with the Defendant for oompromise of ttie 
action, which the trustees in the bankruptcy 
sought to impeach as void against the creditors : — 
Held (reversing the decision of Chitty, J.), that 
although the non-compliance with the Plaintiff's 
debtoi^a summons was not an act of bankruptcy 
available for adjudication on the petition of the 
particular creditor who obtained the adjudication 
against the Defendant, it was an act of Iwikruplcy 
" available for adjudication" within the meaning 
of the Bankruptcy Act, 1809, a. 94, and tbereforo 
the asroement for compromise between the Plain- 
tiff and Defendant was not a protected transaction 
under that section. — Ex paiie Orosbie (7 Ch. D, 
123, 47 L. J. Bk. 19, 37 L. T. 583, 26 W. E. 
119) distinguished, and (he judgment ot James, 
L.J., explained. Hood v. Newbt 21 Ch. D. 606, 
[62 L. J. Gh, 204, 47 L. T. 721, 31 W. B. 
[186 (C.A) 
SIX. BAHEBUPTCY — BEOEIVEB— iiyunctttm 
— UTidertaking at to Damages — Enforoemeat — 
Delay.] An application loeiiforee an undertaking 
to be answeratJe in danragrs, given by a receiver 
in bankruptcy on the granting of an injunction to 
restrain proceedings in relation to property oUeged 
to form part of the bankrupts estate, ought to be 
made within a reasonable timu after it is ascer- 
tained that the injunction has been improperly 
granted.— Unexplained and nnreasonable delay 
in making such an application will be a sufficient 
ground for refusing it, even if tho bankruptcy pro- 
ceedings are still pending and the receiver has not 
obtained his discliarge: — Held, that an unex- 
plained delay of nearly four years in making suuh 
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an application «BH a sufficient aaswer to it, thonKh 

tbe appUouit bod ebewii a prima faeie OMe. Ex 

parte Hall. Jte Wood S3 Clu D. 644, fiS L. X 

[Ch. OOT, 48 L. T. 376, 33 W. E. 179 (CIA.) 

t. Seeeiner and Manager itndtr Liqaida- 

tion Petition — Charga — Taxation — Money ad- 
vanced leUiunii Autltority of Cotirt — Bight to 7n- 
demntfy— Banfcruplcy Btdei, 1871, rr. 5, 6, 7.] 
tJndw rale S of the Benkraplcy Rules, 1871, tbe 
cbaices of & receivei and mana^r of a busioeBS 
for dubureemeDta ont of pncket (e.g. travelliog 
eipensoa and Balaiica of assistants] are liable to 
taxation. A Tecciror and manager of a busineaa 
•vbo desireB to advance mone; of his own fur Ihe 
purposes of the busineaa ma;, bcforo doing so. 
apply to the Conrt for its anthority, and theConrt 
Wl, ad a general raie, allow him interest at 5 per 
cent, on the amount which it authorizes him to 
advance, and will giv» himachaige on tbe debtor's 
■aseta fm the adyance and the interest. If the 
receiver and maoagor advances money without 
etuti a previons authority, he is entitled to an 
indemnity out of the assets, bnt he cannot obtain 
« peraonal oidef against tbe trustee for payment. 
Ek parte Iiabd. Be Bdsosll. (No, 1.) 

nU Oh D. 76, 6S L. J. Ch. 67B, 48 L. T. TBI, 
[31W.B.41B(CA.} 
XX. BAHXKITTTCT— TBADEE— ^e< of Bank- 
ruptey— Sola of Btidnew— Bankruptcy Act, 1869, 
(82 * 33 ViBl. «. 71), I. G. gub.ti. 3, 6.] R., who 
waa an auctioneer uid valuer, assigned his liosi- 
neM, goodwill, Ad premises by deed to a pnr- 
obaser, ooveoanting not to carry on business 
within certain limits. On the day on which be 
ezccnted the deed he left bis place of business and 
went abroad ; — Hdd, that from the moment of 
executing the aaaignmeut he ceased to be a trader. 
Ex parte Betnolds. fie BETiioi.DB. (No. 2.) 
[63 L. J. Cb. 481, 47 L, T. 446, 81 W, S. 388 

3. ■ Defctor"* B^ltamone~-I)iMontin^ualce of 

Trade teiOi TntmHon of returning it — Bankruptcy 
Act, 1869 (32 * 33 Vict. c. 71), m. 6, 8.] If a 
debtor, who bos been a trader, is not actually 
(urrjing on trade at the time when it is alleged by 
ti petitioning creditor that he has done or omitted 
to do that, the doing or ondaaion of which would 
be an act of bankruptcy only if it was done or 
(Hnitted by a trader, it is a question of intenljon, 
to bo decided on the evidence, whether tlie debtor 
has permanently ceased to trade, or has only 
poiarily disoontintied his trade with 
of rosoming it. In the latter case uo m olu. » 
trader within the meaning of the Bankruptcy 
Act— Tbe law on this point is still as it was laid 
down in Ex parte Patertoa (1 Rose, 402) and Ex 
parte Orndy (2 Boso, 357). 

Per Jessel, M Jt. ;— If a petitioning creditor 
aUegea that the debtor has committed an act of 
baniruplcy which can be committed only by a 
trader, tbe oniu is on blm to prove that the debtor 
was, within the meaning of the Bankruptcy Act, 
K trader at the time when the act iras committed. 
Etc parte SiLiMAN. Be Tayioh 31 Ch. D. 3B4, 
[47 L. I. 496, 81 W. E.383 (OA) 

S. Farmer training Horiei.] Where a 

fiirmer bought and trained horses for friends, 
making a pn^t on them ; — Edd, tbat this did not 



I ZX. BABZBUFKT— TKIBES— eon/iRiKd. 

' oouElitute him a trader. Ex parte CI.ATRR. Ex 
parte Beckbtt-Dbnibdn. Be Wilkinson 

[43 L. T. 643 

4. Property denolving on Tni»lee — Ooodi 

0/ " trader " taken in Exemtion for Sam exceeding 
£50 — Dietolution of Parinerthip — Aj^intiaent of 
Jiemtwr.] E. and F. being m paitnership as 
wine merchants. F. brought an action in the 
Chancery Division for a dissolution of the part- 
nership, and an order was made by the Court for 
a dissolution, and the appointment of a receiver, 
□nder which a receiror took possession of the 
partnership effects and carried on the business, 
F. ceasing 1c take any paat in the business, and 
having no other occupation than tliat of book- 
keeper to a trading company. An action having 
been commenced against K. and F. upon bills 
accepted by tbe firm before the receiver took 
posseesiou, judgment was signed against F. and 
his separate property taken in eiecutiou for a 
sum exceeding ilSO : — if«M, that F, was not at 
the time of the execution a " trader" within the 
meaning of s. 87 of the Bankruptcy Act, 1869, 
32 & 33 Vict. c. 71. Dawe r. Veboaba 

[II a. B. D. 241, 49 L. T, 41, 47 J. P. 6B3 
XXI. BUKEUFTOT — TSUBTEE— ^dmtnutm- 
tian of BankrupVt Property — Dire^iona of Cre- 
ditor* — Aj^ieation to Gmrt for JMreetione — 
Poaer of Court to direct Trmtee to ditregaid 
SetoltiUim of Credilon—BatUtruptey Act, 186!) 
(32 rt S3 Vict. c. 71), M. H, 20.] Under a. 20 of 
the Bankruptcy Act, 1869, a Irustoe in bank- 
ruptcy is entitled to apply to the Conrt for 
directions in relation to any particular matter 
arising under the bankruptcy, as to which the 
creditors have already, by resolution at a general 
meeting, given him directions, and the Court has 
power for just cause shewn to direct the trusteea 
to disregard the directions of the creditors and 
to act contrary to them. In such a caae the 
Conrt ought not to order the resolution to be 
vacated or to declare it void, but simply to direct 
the trustee to disregard it. — Even though there 
be no fraud in the passing of a resolution giviDg 
the trustee directions as to the administration of 
the estate, yet, if the majority of the creditors 
have voted, not simply with the view of admi- 
nistering the estate in the best way for the benefit 
of all the creditors, bnt with the view of favour- 
ing the debtor or persons whom he is alleged to 
have A-audulently preferred, the Court ought to 
direct the trustee to disregard the resolutioa. — 
Sect. 20 is to be construed with reference to s. 14. 
~Ex parte Emmanuel (17 Ch. D. 35, 50 L. J. 

Ch. 305, 44 L. T. 832, 29 W. R. 526) explained. 
Ex parte Cooks. Be Poole - 21 Oh. D. 397, 

[62 L. J. Ch. 63, 47 L. T. 498, 31 W. B. 106 (C. A.) 

2. Appointment~Iiap»e ^ laore than Six 

Sontht from ^ing of Petition — Bai^impleg Act, 
1869 (32 & 33 Fid. c. 71), m. 6, 125, tab-e. 7.] A 
trustee can be appoiuted by tbe creditors under a 
liquidation petition, though more than six months 
have elapsed since the filing of tbe petition. — Ex 
parte Fenniag (3 Ch. D. 455, 35 L. T. 83U, 
25 W. R. 185) discussed. 

The last clause of aub-a. 7 of s. 125, rehttes 
onlv to the effect of the appointment of a trustee 
nnder a liquidation after be has been appointed, 
C 2 
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XXI. BABKBUFTCT— TB1TSTEE— DontiTiueii. I 
and does not impose on the makiug of the ap- 
pointment any limilatioD similni to that which 
by a. 6 is imposed on the making of an adjudi- 
cation of bai^raptcy, viz., Ihat the act of bauk- 
raplcy on which the adjudication is founded 
muBt have occunod nithin six montbe befoie the 
preBentfttioD of the petition for adjudication. Ex 
parte Cbedit Co. Be McHenby 24 Ch. D. 8G3, 
[IB L. T. 38G, 82 W. B. 47 (C.A.) 

Z. Tide of—Sdaiion back — Eguitable 

Attignment of fulare SecetpU of Bu»itKS» — Baah- 
mpUu of Aeiignor— Bankruptcy Act, 1 869 (33 * 33 



Fici.c.'71)B.'ll.] An assignment bjatrnderof 
the future receipts of his busifiesa, even it made 
for value, ia, as regards receipts accruing after 
the commencement of bis subsequent bankruplcy, 
inoperative as agttinst the title of the trustee in 
the bnnkruplcy. — Briae v. Banniater (3 Q. B. D. 
569, 47 C. J. Q. B. 722, S8 L. T. 739, 
26 W, E. C70) distinguished. Ex parte Nichols 
ior NiCHOtLs). Be Jonkb - 22 Ch. D. 782, 
[52 L. J. Oh. 635, 48 L. T. 492, 
[81 W. B. 861 (CA.) 
Diflchiimer by. 

See BANKBnPTCT — DiHCLAIMEB. 

. Protection of— Costs. 

See BABKHDPTcr — ADJKMCiTlON. 2, 



XXII. BANXBUFICT-inmiBCHABREDBAKX- 

Bim — CUue of Bankraptcy — After-acqmred 
FTOperty — Death of Bankrvpt urfffiin Thrtx ¥eai» 
after Chse— Eights of Old Ckedtlor$—Adminietra- 
tion Aclioa—Bankm^ Act, 1869 (32 * 33 Vfct. 
c 71), u. 12, 15, 47, 48, 49. 54.] An undis- 
charged bankrupt died intestate within three 
yeaiB after the close of liis bnnVruptcy, having 
in the interval acquired fresh property and on- 
tracted fresh debts. Only a small dividend had 
been paid in the bankruptcy and Ihe bankrupt 
bad not, after the close of the bankruptcy, made 
uny fuAher payments to the creditors vho had 
proved. An action was brought by one of the 
new creditors to administer the ban^pt's estate. 
The estate was sufficient to pay t!ie costs of the 
action, to pay the new creditors in full, and to 
leave a surplus. The sniplns was claimed bj 
the old creditors : — Held, that the administratrix 
was entitled to the surplus, and that the old 
:aiditor8 had no right to it. 

The credilJirs of an undischarged bankmpt 
under the Act of 1S69 have no rights against 
nroperty acquired b; him after the close ^ the 
WArupley, except such rights as are given to 
them hys. 51,and those rightscaimot be enforced 
after the death of the liaukrupL 

Sect. 12 applies to property acquired by an uu- 
discharged tmnkrupt after the close of the bank- 
ruptcy as well as to property divisible aman^ the 
creditors in the bankruptcy. 

Ex parte KeRy (7 Cb. D. 161, 47 L. J. Bk. 30, 

87 L. T. 584, 26 W. B. 120) espUined. Be 

Smith. Gseen v. Smith. (No. 2.) 24 Ch, D. 672, 

[S2 L. J. Cb. 921, 48 I. T. 297 

2. Chie of Bankruplcy — Death of Bank- 

nipt ~ Sight! of Oredilore— Set-off.] When a 



ZXn.BAKeBTrnOT— imsiBCEABOED BANE- 

BTIPT— -cond'nued. 
bankrupt hns not obtained an cjrder of discharge, 
a creditor who haa proved in the bankraplcy, and 
who is being sued by the bankrupt, or by hia 
executor, after his death, for a debt doe to the 
bankrupt, on a contract entered into after the 
commencement of the bankrupl«y, cannot, during 
the period of three jenrs from Uie close of the 
baukruplcy, set off the unpaid balance of his 
proved debt against the BUm claimed in the 

The scope of (he Bankruptcy Act, 1869, is that, 
during the period of three je&rs after the close of 
the bankruptcy, none of the creditors who could 
prove in the btuikruptcy shall be able to obtain a 
preference over the others, and Uiat after the 
expiration of the three years, the unpaid balancu 
of the proved debts shall be enforced against the 
property of the debtor only nnder tiio direction of 
the Court of Bankruptcy, so lliat any sums whidi 
may be thns recovered may bo distribnted among 
the creditors who have proved pari patsu. Be 
Smith. Gbeeh h. eMirn. (No. 1.) 22 Oh, D, 686, 
[52 1. J. Oh, 411, 48 L. T. 264, 31 W. B. 4U 

8. D<M incvfred by Fraud — JurUdidioa 

~~Bight of Creditor to toe — Bankraptea Act, 18^ 
(32 * 33 7tc(. a 71), s. 49.] The Plaintiff, in 
1868, handed a sum of money to the Defendant 
for him to mvest, but which he fraudolently ap- 
plied to his own purposes. In 1870 he gave to 
the Plaintiff promissory notes for the amount, and 
paid interest thereon till 1879. when he presented 
a petition for liquidation. Whilst the liqnid*- 
lion proceedings were still pending the Plaintiff 
brought thia action to recover the money; — 

iTeiif, (1) that the ori^ual character of the debt 
was not changed nor a simple contract debt eul»- 
atituted for it by the Plaintiffs hiking the promis- 
aory notes and the interest thereon: (2) that as the 
debt was incurred by means of a fraud, the Plain- 
tiff was entitled to recover judgment for it, even 
pending the liquidation proceedings, bat that tlie 
judgment must not be enforced until the debtor 
bod obtained his discharge. 

Cobham v. Daltan (L. B. 10 Ch. 655, 44 L. J 
Ch. 702, 23 W. E. 865) and Ex parte Semmina, 
Be Chatterton (13 Ch. D. 163. 49 L. J. Bank. 17, 
41 L. T, 513. 28 W. B. 218) explained. Boss v. 
GnTTEBiDOB - 62 L, J. Ch. 280 1 U L. T. IIT 
BAHSalTPTCY-^on tributorj— Wind mg up peti- 

See Coup ART — WraDma-nr. 6. 
Defaulting executor or trustee — Coats. 



- Mortga^r— Purchase of mortgage by trnatee 
— Bight of second mortgagee. 
See HoBTQAeE, 20. 



Pnwhaaer of land— Forfeiture of deposit- 
Fraud of creditors. 
See Vbndoe abd PoECHasm. 6. 

Respondent to motion tfl strike twide-murk 

off register— Leave to add trustee. 
See Pbaotick — Pabtibs. 2. 
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Staying piuoeedings. 

See PEAcncB — &rATiNO Pbogkkdings. 

2,a 

Soretj^B bond - Coonterolaim— ** Pioceeding 

oontmaed." 

See Pbixcipal asd Subett. 3. 

Will— Deyiae— PioYiso deteimining estate 

on bankraptcy. 

See Will— CosDinos. 1. 

SABXATBT — ** Capture and seizoie.** 
See Ihsubange — ^Hasexb. 5. 

KAffTAUDY— Order for Payment unttl the Child 
attain* the age of Thirteen or the Mother marrie»— 
Marriage of Mother — Power of Justice to make 
meond Order after death of Htuband.^ Upon the 
bearing of an affiliation snnuuons the justices 
made an order under 35 & 36 Vict o. 65, for the 
pa3^ment of a weekly sum until the child should 
attain the age of thirteen years or die, or the 
mother should marry. The mother married, and 
her- husband died oefore the child attained the 
age of thirteen. The mother took out a fresh 
summons upon which the justices made an order 
for payment of a weekly allowance : — Held 
(Hawkins, J., doubting), that the matter was res 
/iMffeaia, and the second order was bad. Willtams 
«. Daydb - 11 Q. B. D. 74, 68 L. J. IL C. 87, 

[47 J. P. 581 

B£ES — Duty on — ^Exemption from. 
See Revknue. 1. 

BEEB HOUSE. 

See Inn — Licenck 

BEQUEST. 

iS^ec Will. 

BKTTUIO — ^Employment of agent to bet — ^Au- 
thority. 
See Gaming. 

Fraud by. 

See Criminal Law. 11. 

" Open and public place " — Railway car- 
riage. 
See Vagrant Acts. 

BIGAXT — ^Evidence — Presumption — CJohabita- 
tion. 
See Criminal Law. 3. 

Petitioner for divorce. 

See HUeBAND AND WiFE — DiVORCE. 1. 

BILL IK PABUAHENT— Opposition by over- 
seers of parish — Costs of. 
See Poor Law. 2. 

BILL OF COSTS. 

See Solicitor. 1 — 5. 

BILL OF EXCHANGE (and PBOUISSOBY 
NOTE) — Acceptance — Blank — Effect of Figures in 
Margin — Fraudulent Alteration of Figures — Neg- 
ligence.'] The Defendant signed an acceptance, 
the amount in the body of which was then left in 
blank, but in the margin of which were the figures 
£14 Os, (id., that being the sum for which the De- 
fendant desired to accept. He then handed the 
acceptance to the drawer, who subsequently filled 
in the blank in the body of the bill for £164 Os. 6d. 
and Iraudulently altered the figures in the margin 
to that sum. The bill was then indorsed by the 
drawer to the Pluintitls, who took it bondjide for 



BILL OF EXGHANGBCaad FB0XI880BT NOTE) 
— continued. 

value for the larger amount : — HM^ that the De- 
fendant was liable on the bill for such larger 
amount, on the grounds that the marginal figures 
are not an essential part ci a bill of exchange ; 
that one who gives an aoceptance in blank hdds 
out the person he entrusts therewith as having 
authority to fill in the bill as he pleases within 
the limits of the stamp ; and that no alteration 
(even if it be fraudulent and unauthorixed) of the 
marginal figures can vitiate the bUl as a bill for 
the Ml amount inserted in the body when it 
reaches the hands of a holder for value who is 
unaware that the marginal figures have been im- 
properly altered. Garrard r. Lewis 

[10 Q. B. D. SO, 47 L. T. 40S, 81 W. B. 475 

8. Acceptance, implied ; not constituted 

by possession and detention of cheque for six days 
by bank on which it is drawn. Colorado Na- 
tional Bank of Denver r. Boettcher 

[40 Amer. B. 148 (ir.S.) 

3. Consideration — Antecedent Liability — 

Bills of Exchange Act, 1882 (45 & 46 Vict. c. (Jl), 
s. 27 — Evidence — Admissibility.'] Upon a disso- 
lution of partnership between S. & F. in August, 
1881, a written agreement was entered mto, 
whereby, after reciting that S. had brought into 
the business £2000, it was agreed (1) that S. 
should retire as from the Slst of July, 1881, (2) 
that F. should pay to S. £2000 withm three years, 
with interest at 5 per cent, and indemnify S. 
against partnership debts; (3) that S. should 
accept the £2000 in full satisfaction of his share 
in the partnership ; and (4) that a deed should 
be executed to effect the agreement. F.. in Sep- 
tember, 1881, gave S. a promissory note for the 
same £2000, payable on demand: — Heldy that 
there was no consideration for the note. 

Evidence of a parol agreement contemporaneous 
with the note, to the effect that it should not be 
enforced for three years : — Heldf admissible ; but 
inoperative to contradict the terms of the note. 
Woodbridge v. Spooner (3 B. & Aid. 233) followed. 
Stott v. Fairlamb - 58 L. J. Q. B. 480, 

[4S L. T. 574 
[Bevened by C. A., W. B. 1883, p. 800, 49 L. T. 

585.] 

4. Consideration — Illegality of — Com- 
pounding Felony — Liability of Acceptor — In- 
dorsee.] In order to render illegal the receipt of 
securities by a creditor from his debtor, where the 
debt has been contracted under circumstances 
which might render the debtor liable to criminal 
proceedings, it is not enough to shew that the 
creditor was thereby induced to abstain from pro- 
secuting.— ITard V. Lloyd (7 Scott, N. R. 499) 
followed. — Williams v. Bayley (Law Rep. 1 H. L. 
200, 45 L. J. Oh. 717, 14 L. T. 802, 12 Jur. 
875) explained. — SenibUy per Brett and Cotton, 
L.JJ., in an action by an indorsee of a bill of 
exchange against an acceptor for valuable con- 
sideration, it is no defence that the bill was in- 
dorsed by the drawer to the plaintiff in order to 
stifle a prosecution for felony. Flower v. Sadler 

[10 Q. B. D. 578 (CA.) 

5. Form — Execution by agent — A pro- 
missory note running '* we, the trustees of th») 
First Free Will Baptist Society of C.,'* (that being 
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BILL OF EXCHAITGE (and FBOXISSOBY VOTE) BILL OF EXGEAKGE (and FB0MIS8OBY KOTE) 

continued. — continued. 

the correct corporate name) was signed by several npon the making, issue, and transference of a 

with the addition •♦ Trustees of the First Free bill or note may be legitimately referred to for 

Will Baptist Society of 0., Illinois '* : — Heldj the the purpose of ascertaining the true relation to 

note of the society and not of the individual each other of the parties who put their signatures 

makers. New Mabe3ST Savings Bank v. Gillett upon it either as makers or indorsers ; and reason- 

[89 Amer. R. 39 (U.S.) able inferences derived from these facts and 

See also Simpson v. Garland, ib. 297. circumstances are admitted to the effect of 

6. Form— Memorandum printed on back qualifying, altering, or even inverting the rela- 

of note : " The indorsers waive presentment pro- tive liabilities which the law-merchant would 

test and notice of dishonour " :—flcZ(?, part of otherwise assign to them— Where the directors 

payee's contract, although his name was indorsed of a company mutually agreed with each other to 

m another place. Fabmbb's Bank op Kentucky become sureties to the bank for the same debts ot 

V, EwiNG - - 39 Amer. B. 281 (TT.S.) ^^^ company, and in pursuance of that agreement 

x.r.7.^ -„.. . ,.. successively indorsed three promissory notes of 

I, J- ^T; ^«^?*^y ^-^ Parttes-Accomnwdation ^^ company :-Held, revers^g the judgment of 

Bi^Hol^s Claim pairiM Acc^tor.-^ The rule ^^^ Court below, that they were entitled and 

that payment by the drawer of a bill o? exchange ^^^^ ^ ^ (intribution, inter «e, and were 

to the holder does not discharge the holder's ^^^ liable to indemnify each other successively 

fi^Tn^""!*^® acceptor, does not apply where according to the priority of their indorsements, 

the bUl has been accepted for the wjcommolation jieyrJds v. WheejJ (10 C. B. (N.S.) 561) 

of the drawer. Jones v. Broadhurst (9 C. B. 173) approved ; Steele v. McKinUiy (5 App. Cas. 754 ; 

distinguished. Solomon t^. Davis 1C.&E.88 43 L. T. 358 ; 29 W. R. 17) cUstinguiSied. 

8. Liahility of Parties — Action by Drawer According to the Civil Code of Lower Canada 

against Indorser — Surety — Statute of Frauds,"] (arts. 2340 and 2346) the law of England, in 

The rule that a drawer of a bill of exchange can- force on the 30th of May, 1849, is applicable to 

not sue an indorser, applies only where circuity of the question raised in this appeal. Macdonald 

action would otherwise arise. v. Whitpield 8 App. Cas. 788, 52 L. J. P. C. 70, 

Where the contract between a creditor, debtor, [49 L. T. 446 (P.O.) 

and surety is embodied in a bill of exchange, in ^^. ^^__y^^^ specially indorsed-Leave 

an action by the creditor agamst the surety on . defend 

the bm,noother evidence save ^^^ is required ^ Practice-Motion fob Judgment. 

to satisfy the Statute of. Frauds, if the obligation , q 

revealed on the face of the bill is the precise obli- t> i * -, - 

gation the surety has agreed to undertake. Bank note— Material alteration. 

Holmes v. Amaza Dubkeb - 1 C. ft E. 28 ^^c Bank of Englanp. 

9. — LiabUity of Parties— Discharge from Banker— Following proceeds. 

Liability m Promissory Note— Forgiveness of Debt ^^ ^^^^ ^^ ^^^^; ^• 

before Demand made.] Where a promissory note Consideration — Illegality. 

was payable a month after demand, forgiveness of See Estoppel. 2. 

the amount of the note is no defence unless the Stamp— Assignment of debt. 

forgiveness be 6e/ore the note has become payable. See Assignment op Chose in Action. 

Smith v. Gordon - - - 1 C. ft E. 106 2. 

10. Liability of parties — Fictitious Stolen bond — Bond fide holder for value. 

payee — Person induced by fraud to draw bill to See Stolen Bond. 

order of a fictitious person, believing him to be vtt r aw talino 

real — Bond fide transferee — ^Liability of drawer. o a ^' -d t 

Kohni,.WaWs - 40 Amer. i 386 (TJ.8.) &« Ship-Bili, of Lading. 

11. Liability of parties — Indorsement — BILL OF SALE : — 

Admissibility of parol evidence to vary liability I. Formalities. 

of indorser. Eealing v. Vansickle 89 Amer. B. jj Operation 

[101 ; Stack v. Beach, ib. 118 (U.B.) hj] begistbation. 

12. Liability of Parties — Indorsem^nf] ly^ Restraining Sale. 

The fact that one person writes his name on the 

back of a biU of exchange, and hands it to an- I. BILL OF SALE— TOBMAJJTIEB— Affidavit— 

other, does not necessarily constitute the former AttestingWitness—DescHption of Besidence— Bills 

an indorser. Westacott v. Smalley of Sale Act, 1878 (41 & 42 Vict c. 31), «. 10, 

[1 C. ft E. 124 8ub-s. 2.] The affidavit filed on registration of a 

18. Liability of Parties — Indorsement of bill of sale in pursuance of the Bil& of Sale Act, 

Promissory Notes a» Co-sureties — Liability of 1878, s. 10, sub-s. 2, contained in the intro- 

Indorsers to equal Contribution inter se.] The ductory part describing the deponent an accurate 

liabilities inter se of successive indorsers of a description of his residence. The body of the 

bill or note must in the absence of all evidence to affidavit contained, inter alia, the following state- 

the contrary be determined according to the ments : — " I (the- deponent) was present and saw 

ordinary principles of the law merchant, whereby the said (grantor of the bill of sale) duly execute 

a prior indorser must indemnify a subsequent the said bill of sale on the 15th day of December, 

one. But the whole circumstances attendant 1881. The name subscribed to the said bill of 
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sale ma that of the witness attesting the dne ! 
execution thereof is in the proper handwriting of 
ihia deponenL I am a solicitor of the Supreme * 

Coort. and reside at f* there heing thos no 

description of the residence of the attesting . 
witness in the body of the affidavit : — Held, that i 
the afi&laTit was sofficient to satisfy the reqniie- • 
ments of the Bills of Sale Act. ISIS, a. 10, 
anb-fi. 2, in respect of the description of the reai- . 
dence of the attesting witness. — By Manisty, J. ■ 
The body of the affidavit soffici^itly incorporated 
by reference the description of the residence of ; 
the attesting witness contained in the intro- ; 
dactory part By North, J. It is sufficient that i 
the description of the occupation and residence - 
of the attesting witness should be found in the 
introductory part of the affidavit Blaibebg r. 
Pabkk 10 0. B. B. 90, 52 L. J. 0. B. 110. 

[48 L. T. 311, SI W. B. 246 

8. JfidavU — Deaeriptian cf Occupation — 

BiOa of Sale Act^ 1878 (41 & 42 Vid, c 31), «. 10, 
aub-s. 2.] Where the grantor of a bill of sale was 
described in the affidavit filed therewith as 
^carr]ring on business as a wine and spirit 
merchSeuit and dealer in provisions and general 
goods, at . . . L., under the style of the L. and W« 
Supply Association," but was in fact only the 
salaried manager of such business, of which he 
had formerly been the proprietor: — Held, that 
his description was not Iruly stated. Ckx)PEB v. 
Davis - - 48 L. T. 831, 81 W. B. 721 

8. Affidavit — Benewal of Begistration — 

Statement of Residence of Partiea — BHU of Sale 
Act, 1878 (41 & 42 Viet, e. 31), 8. 11.] The affida- 
vit made on the re-registration of a bill of sale 
must state the residence of the grantee as it was 
stated in the bill of sale, even though it was there 
erroneously stated. — ^In a bill of sale the grantee 
was described as of **Boldock in the county of 
Hereford," her residence reaUy being at Baldock 
in the county of Hertford. The biU of sale was 
registered, and was re-registered within five years. 
The affidavit made on the re-registration stated 
only the true residence of the grantee: — Held, 
that 8. 11 of the Act had not been complied 
with, and that the bill of sale was void as against 
an execution creditor of the grantor. Ex parte 
Websteb. Be Mobbis 22 Ch. D. 136, 52 L. J. Gh. 

[ 376, 48 I. T. 296, 31 W. B. Ill 

[(C.A.) 

4. Attesting Witness — Description — Bills 

of Sale Act, 1878 (41 & 42 Vict, c. 31), «. 10, sub- 
8. 2.] " Walter Neve, of Luton, in the county of 
Bedford, solicitor ;" Held, a sufficient description 
of an attesting witness within the above Act. 
Gabdneb v. Smabt - " 1 C. ft E. 14 

5. F&rmr—BUls of Sale Act (1878) Amend- 
ment Act, 1882 (45 & 46 Vict, c, 43), ss. 7, d—In- 
atrument not in accordance with the Form given by 
the Act,'] By a bill of sale the grantor assigned to 
the grantee the goods enumerated in the schedule 
tiiereto, by way of security for the payment of 
£300 money advanced and £180 for agreed capi- 
talised interest thereon at the rate of 60 per cent. 
per anniuu, making together the sum of £480, by 
instalments of a certain amount, at certain speci- 
fied dates. The grantor also covenanted, amongst 
other things, that she would deliver to the grantee 



L BILL OF SALE— TOBMALTTTIBI-^gmtfiMieJ. ^ 

the receipts for nmt rates, and taxes, in respect of 
the pieniises on which the goods assigned m^t 
be, when demanded •* in writing or otherwise ;** 
and also that she would not make any assignment 
for the benefit of creditors, or file a' petition for 
liquidation or composition with cr^tois, or do or 
sotfer anything whereby she should lend^ herself 
liable to be made or become a bankrupt It was 
also by the said bill of sale agreed that if the 
grantor should break any of the covenants, all the 
monevs therebv secured should immediatelv be- 
come due and be forthwith paid to the grantee, 
and it was provided that the chattels assigned 
should not be liable to seizure for anv other cause 
than those specified in the Bills of Sale Act (1878) 
Amendment Act, 1882 i—Held, that the bUl of 
sale was void, as not made in the form given in 
the schedule : — Held, also, that the bill of sale 
could not be supported, inasmuch as it enabled the 
grantee to seize the goods upon a failure by the 
grantor to produce the receipts for rent, rates, and 
taxe^ after a verbal demand. — Judgment of the 
Queen's Bench Division affirmed. Davis v. Bub- 
ton - - 10Q.B.D.414,11Q.B.D. 637, 
[62L. J. (tB. 334,636; (and in Court of first 
(ustanee ; 48 L. T. 433; 31 W. B. 623; 

[47 J. P. 392) (C A.) 



6. 



Form — Covenants — 45 <fc 46 Vict, c, 43, 



88, 7, 9.] The grantor of a bill of sale, in consi- 
deration of £30 paid him by the grantee, and of 
£10 charged by the grantee as bonus or commis- 
sion, assigned certain goods to the grantee to 
secure the repayment of a loan of £40, with 
interest at 5 per cent., and agreed to pay *• forth- 
with" to the grantee the principal, together with 
interest and costs then due, and also all rents and 
taxes, &c., and ^* forthwith " to produce receipts 
therefor. It was also agreed that, if the grantor 
should make default in payment of the sums at 
the time and in the manner appointed, or do or 
suffer anything whereby he should render him- 
self liable to become a bankrupt, or remove or 
suffer the chattels to be removed, or if execution 
should be or should have been levied against his 
goods, or if default should be made in perform- 
ance of any of the covenants, then it should be 
lawful for the grantee to seize. There was also a 
proviso at the end of the bill of sale that the 
chattels should not be liable to be taken posses- 
sion of by the grantee ** for any cause other than 
those specified in s. 7 of the Bills of Sale Act, 
1882." Held, following Davis v. Burton (supraX 
that the bill of sale was void, not being in accord- 
ance with the form in the schedule to the Act ; 
and that the proviso at the end of the bill of sale 
did not cure any invalidity in the preceding 
clauses. Ex parte Pearce. Be Williams 

[49 L. T. 476, 32 W. B. 187 

7. Statement of Consideration — Defea- 
sance or Condition — Agreement not to register — 
Payment of Increased Bonus — Misdescription of 
GranUyr— Bills of Sale Act, 1878 (41 & 42 Vict, 
c. 31), ss, 8, 10.] A bill of sale was expressed to 
be made in consideration of £242 advanced by the 
grantee to the grantors, and tlie grantors agreed to 
repay the advance, together with a sum of £100 
by way of interest and bonus, in certain instal- 
ments. There was a verbal agreement by the 
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grantee not to register the bill of sale, in conse- ments of £11 each." The bill of sale anthorized 
quence of which he charged a larger bonns for the mortgagees, upon certain events, to take and 
tne advance than he would otherwise have done : — sell the chattels comprised in the security,* and 
Held, that the agreement not to register was a out of the proceeds to pay themselves the princi- 
mere collateral agreement, and not part of the pal and interest secured, or so much as should be 
consideration for the bill "of sale, and that, there- unpaid, with costs : — Held, upon motion to re- 
fore, it was unnecessary to state it in the deed. strain the mortgagees from taking or remaining 

Hddf also, that the agreement was not a " de« in possession, that it was unnecessary to state 

feasance or condition " to which the deed was specifically in the bill of sale the actual rate of 

subject within the meaning of s. 10 of the Bills of interest, and that, for the purposes of the motion 

gale Act, 1878. the bill of sale must be considered valid. Wilson 

A bill of sale and the affidavit filed on its regis- v. Eibkwood - - - 48 L. T. 821 
tration described the grantors (who were father n. BILL OF SALE— ^PEBATIOV— /SoZe in ordi- 
aud son) by their true addresses, and added that nary Course of BuHiieBU— Distress far Bent— Sale 
they were mantle manufiacturers carrying on busi- of j^arm Produce to pay incoming Valuation.'] The 
ness together under a specified firm. They had landlord of a farm levied a distress for rent on 
in fact formerly carried on the business of mantle farm produce and implements on which a bill of 
manufacturers in partnership, but, at the time gale had been granted. The goods were appraised 
when the bill of sale was executed, the partner- at an amount exceeding the sum due for rent, 
ship had been dissolved, and the business was The landlord's agent, who did not know of the 
b^g carried onbythe father alone, the son being \y\i\ of sale,Ji)ut knew that the tenant was in- 
in his employment as a clerk. The property com- debted to his landlord in respect of the incoming 
prised in the deed in fact belonged to the father valuation, allowed the tenant to sell some wheat 
alone, though both father and son joined in the which had been seized under the distress, and, out 
assignment. The father alone filed a liquidation of the sum realized, paid the landlord the amount 
petition.— jBTeW, that there was ho misdescription due under the valuation. The landlord having 
of the grantors such as to affect the validity of brought an action against the tenant and the 
the registration : (1) because the son not being a grantee of the bill of sale, for breach of the cove- 
bankrupt, any misdescription of him was imma- nants of the farm lease, and for an injunction 
terial; (2) because, as to the father, the state- restraining the removal of the goods, the grantee 
ment that he was carrying on business with the of the bill of sale made a counterclaim for the 
son was mere surplusage, and was not misleading, amount paid to the landlord in respect of the 
fJx parte Popplewell. Be Storey 21 Ch. D. 73, valuation i—Held, that the grantee's counter- 
[52 L. J. Ch. 39, 47 L. T. 274, 31 W, B. 85 (C.A.) claim must be allowed, the sale of the wheat not 

8. Statement of Consideration— Begistra- being a sale in the ordinary course of business. 

tionr— Affidavit of " Attestation *'— Explanation hy Musgrave v. Stevens 47 J. P. 295, 1 C. ft E. 38 

Attesting Solicitor — Bills of Sale Act, 1878 (41 4: Defeasance or condition — Agreement not to 

42 Vict. c. 31), ss. 8, 10.] A mortgage of a lease- register. 

hold brewery and some chattels was stated to be See Bill of Sale — Formalities. 7. 

in consideration of £2000 paid by the grantee to m. "BILL OF BALE— BE0ISTBATION— 5tti7d- 

to the grantor « immediately before the execution ^-^ Agreement— Clause vesting Materials in Land- 

of these presents." No monev was in fact paid owner— Bills of Sale Act, 1878 (41 & 42 Vict. 

by the grantee to the grantor, but the £2000 was g. 31), s. ^^Amendment Act, 1882 (45 & 46 Vict, 

the balance due by the grantor to the grantee in c. 43).] An agreement, by ^ clause in an ordi- 

respect of the purchase-money of the brewery,which nary building contract, that all building and 

had been assigned by the grantee to the grantor, other materials brought by the buUder upon the 

in consideration of £2500, by a deed executed im- i^nd shall become the property of the landowner 

mediately before the mortgage. Of this sum only ig ^ot a bill of sale within the Bills of Sale Act^ 

£500 was paid by the grantor, it being agreed that jgyg (41 & 42 Vict. c. 31). Reeves v. Barlow 

the balance of £2000 should be secured by the mort- [11 Q B D. 610 

*^^d S"-,,** fT^Tf'^ffiTS ?f t f^ '■ * am^Bankruptcy of Grantor-Bills of hoU Act, 

of the Biiu of Sale Act 1878. It u not neces- jg^g ^^^ j. ^/y^ ■> gj^ g-^ ^he effect of 

eary that the affidavit filed on the registration g \^ ^jj, y g j ^^^ ^g^^ j^^ ^^^j^ ^„ 

"^1. " \f^,^i ?? ^ '^",- ^'ft *'^f ^^^ ^^'r''°!i unregistered bill of sale as againk an execution 

Vho attested the execution of the deed explained ^ S^ „f ^j^^ ^^ j^ j^ ^ °„y jj ^^j ^ j^^ ^x. 

•f n!^,- ?i^f if* / T ^ offi ^ ^ # , tent necessary to satisfy the execution. "^ Richards 

BpLLAND. He Koper. 21 Cn. D, 648, 52 L. J. og l j n B 116 16 L T 174 15 W. R. 580) 

[Ch. 113, 47 L. T. 488, 81 W. B. 102 (CA.) distiAgTii8hed,*on the ground that the woks of 

9. Statement of Bate of Interestr— Bills of s. 1 of the Bills of Sale Act, 1854, are different 

Sale Act, 1882 (45 & 46 Vict. o. 43), s. 9.] A bill from those of s. 8 of the Act of 1878. 

ofsale, given as security for a loan of £100, together If after the sheriff under an execution has 

with *• £76, being the interest agreed to be paid seized the goods comprised in an unregistered bill 

for the said advance,*' provided that the mort- ofsale to which the Act of 1878 applies, the bill 

gagors should pay to the mortgagee the " principal of sale holder takes a sufldcient possession before 

Bum, together with the agreed interest thereon, the filing of a bankruptcy petition on which the 

by gi^teen equal consecutive quarterly instal- grantor is afterwards adjudicated a bankrupt, an4 
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the execution is then avoided by virtue of the " order and disposition " of the grantor, even 

relation back of the title of the trustee in the when an act of bankruptcy ia. committed by the 

bankruptcy to an act of bankruptcy committed grantor after the coming into operation of the Act 

before the levy of the execution, the execution is of 1882. Ex parte Izard. Re Chapple 

swept away as if it had never existed, and the [28 Ch. D. 409, 62 L. J. Ch. 802, 

bill of sale holder is entitled to the goods as [49 L. T. 280, 82 W. B. 218 (CA.) 

against the trustee. Ex parte Blaiberg. Re e. Parol Agreement for Bill of Sale — 

TooMER 23 Ch. D. 264, 62 L. J. Ch. 461, 49 L. T. BtlU of Sale Act, 1878 (41 & 42 Vict. c. 31), m. 4, 

[16, 81 W. B. 906 (CA.) 9.] A parol agreement to give a bill of sale doea 

3. Non-renetDoX — Bills of Sale Acts, 1878 not require registration under the Bills of Sale 

(41 & 42 Vict, c. 31), 8. 8 ; 1882 (45 & 46 Vict Act, 1878, and a bill of sale given in pursuance 

c. 43), 88. 3, 8.] v., in 1873, gave a bill of sale of such an agreement is not void under the Act 

over certain goods to S., who failed to renew the by reason of the non-registration of the agreement, 

registration within five years. The bill of sale — Decision of Bacon, C. J«, reversed on additional 

gave S. power to enter and seize the goods, which evidence. Ex. parte Hauxwell. Re Heuing- 

remained ostensibly in V.'s possession. S., ou the way 28 Ch. D. 626, 62 L. J. Ch. 787, 48 L. T. 

11th of January, 1883, seized the goods, leaving [742, 81 W. B. 711 (CA.) 

a man in possession until the 19th, when he sold 7. Receipt for Goods remaining in Posses- 

the goods to C. V., the son of V., for £250 : C. V. sion of Seller— Bills of SaU Act, 1878 (41 & 42 

at the same time giving 8, a bill of sale, for £250. Vict. c. 31), «. 4.] Where a receipt was given for 

on the goods, which still remained in V.*s appa- £80 as the purchase-money of 60,000 bricks which 

rent possession. On the 11th of January, 1883, remained in the possession of the seller :—JTcM, 

C. issued a writ against V. for a debt for goods a document needing registration under the above 

sold and delivered, and judgment was signed Act. Snell v. Heighton - - 1 C. ft £. 96 

tinder O. xiv. for the amount. On the 26th of o r> i -d x-js *' ^uw 

January a «./a. was issued, and executed in V.'s „.,f • 77-, Benewdlr-Bectifieatum 0/ Beguter- 

ll/^»o» e u^lri^^^^iA ^\r.i^\^ 4^u^ ^r^Ac ^ccir^^A Bill of bttlc voioL at commencement of the Act — 

wL ord:^?luhe triaf of ^hich t^y Cnd 23-] A biU of sale, void for want of renewal of 

for S., the Plaintiff. The points of liw having 2«"*f X^o*^* oommen,^ment of ^e Bills of 

been reserved i-JffeW, on further consideration, f.*'? t''> '^/^''T^l™* ^"^^^ n!;ii,. 

♦ii«^- n +1,^ ■rk«*'««^o«* ^roc ««+;+i«^ +« :,,^« that Act. Askew t?. Lewis, or Lewis t?. Drisooll 

that U., the Defendant, was entitled to judg- rin o n -n a*i^ I9. t t KftA qi -or p 

ment, for, though the bill of sale of 1873 was not Li" «• ^f'^YJ?^ ^ t;© 1 n i^* fi 

rendered void by the operation of ss. 3 and 8 of 1-007, 47 J. if. 31^ 1 1. « JS. 9ft 

the Act of 1882 ; the bUl of sale of 1883 was void ^ ®' " Unregistered Bill of Sale -- Bilh of 

as against the execution creditor, for the goods ^^ -^^^ (1878) Amendmenf^Act, 1882 (45 & 46 

seized were in the apparent possession of the ^^'^^ «• 43), s. 8.] The Bills of Sale Act, 1882, 

execution debtor ; so that S. could rely only on the s. 8, which makes a bill of sale void unless it is 

former bill of sale, and it was void as against the registered within seven clear days after execution, 

execution creditor for want of renewal of registra- does not avoid an unregistered biU of sale which 

tion. C. V. acquired no title in the goods by was executed more than seven clear days before 

reason of his purchase from S., and therefore **^e -^^t came into operation. Hiokson v. Dar- 

passed none to S. by the bill of sale of 1883. ^'^' 23 Ch. D. 690, 48 L. T. 449, 31 W. B. 861, 

Swire v. Ck)0KS0N - - - 48 L. T. 877 [^^'^ (*^^ ^ ^^^"^ 0' ^^* instanpe, 

4. ^^ Order and Disposition'* — Bills of aivsj .a^i j * ' ^^ * '^ 

Sale Acts, 1878 and 1882 (41 & 42 Vict. c. 31 : Affidavit filed on. 

45 & 46 Vict. c. 43).] The Bills of Sale Act, ^^ ^^^ ^^ Sale— Formalities. 

1882, repeals the 20th section of the Bills of Sale Debentures— Winding-up, 

Act, 1878, in respect of bills of sale given by way See Compaky— Winding-up. 12. 

of security, but not in respect of bills of sale given iv. BILL OF SALB— BESTBAININO SALE— Bills 

by way of absolute transfer, and therefore chattels of Sale Act, 1878, Am>endm>ent Act, 1882 (45 & 46 

comprised in a registered bUl of sale given by Vid, c. 43), s. 7— Bill of Sale registered before the 

way of absolute transfer are not in the order and Commmcem^nt of the Act—'' Reasonable excuse " 

disposition of the grantor within the Bankruptcy for Nm-production of Receipt for Rent— Relief 

Act. Swift v. Pannell 24 Ch. D. 210, 48 L. T. against Seizure of Goods.-] The provisions of s. 7 

[351, 31 W. B. 643 of the Bills of Sale Act, 1882, apply to goods 

6. " Order and Disposition " of Grantor seized after the date of the commencement of the 

— Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), Act under a bill of sale executed and registered 

8. 20— Bias of Sale Act, 1882 (45 & 46 Vict c. 43), before such date.— Where the grantor of a bill of 

ss. 3, 15-^Bankruptcy Act, 1869 (32 & 33 Vict, sale did not, upon demand in writing by the 

e. 71), 8. 15, 8ul)-8. 5.] Notwithstanding the re- grantee, produce a receipt for rent wnich had 

peal of s. 20 of the Bills of Sale Act, 1878, by only become due a few days, and of which it ap- 

s. 15 of the Bills of Sale Act, 1882, the effect of peared the landlord had not yet required pay- 

s. 3 of the latter Act is, that the grantee of a bill ment : — Held, that the grantor had not ** without 

of sale, registered under the Act of 1878 before reasonable excuse *' failed to produce his last 

the coming into operation of the Act of 1882, is, receipt for rent, within the meaning of the 4th 

so long as the registration is subsisting, entitled sub-section of s. 7 of the Bills of Sale Act, 1882 ; 

to the protection afforded by s. 20 against the — Where after goods had been seized under a bill 
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IV. BILL 07 SALE— BESTBAnflKG SALE— 

continued, 

of sale for default in payment of infitalments due 
thereunder, the grantor offered to pay the amount 
due, but the grantee refused to receive the same : 
— Heldj that the Court had power, under the 
above-mentioned section, to make an order re- 
straiuing the grantee from selling the goods on 
condition that the amount due was paid. Ex parte 
' Cotton - - 11 Q. B. D. 801, 49 L. T. 52, 

[82 W. B. 68, 47 J. P. 699 

fijUiL 07 SALE — Assignment of all debtor's pro- 
perty. 

See Bankbuptoy — ^Act op Banxbuptcy. 
1. 
Bankbuptcy — Fbaudulent Pre- 

FEBENOE. 2. 

' Growing crops — Surrender — Validity, as 

against grantor of bill of sale. 
See Landlobd and Tenant. 28. 



Unregistered — Execution under. 

See Company — ^Winding-up. 15. 

BLASPHEMY. 

See Cbiminal Law. 4, 23. 

BOND — Administration — ^Married woman. 
See Administbatob. 2. 

BOOK— Copyright of. 

See Copyeight. 1-3. 

BOOKSTALL — ^Rateability — ^Licence or demise. 
See Poob-bate. 8. 

BOBOUGH VOTE. 

See Pabliament— Vote. 1, 2. 
BOBBOWIKG POWEBS. 

See Building Society. 3, 4. 
Railway Company. 2. 

BBEAGH OF COKTBACT. 

See Contbact. 

BBEACH OP COVEKAITT. 

See Covenant. 1-7. 

BBEWEB — Duty on beer — Exemption from. 
See Bbtenue. 1. 

BBITISH SUBJECT— 5toeM8 of— Descendants. 
See Alien. 

BBOKEB — Advances by, to agent for sale. 
See Factob. 1. 

Contract note — Variation. 

See Peinoipal and Agent. 6. 

Employment of, by trustee — Loss of trust 

fund — Negligence. 
See Tbustee. 10. 

Personal liability of— Custom of Stock Ex- 
change. 
See Stock Exchange. 

BUILDIHO— General line of— Frontage. 
See Metbopolis. 1. 

Grant of land for— Implied right of support 

See SuppoBT. 2. 

Metropolitan Building Act— United build- 
ing. 

See Metbopolis. 6. 

Used for public purposes — Exemption of. 

See Poob-bate. 5, 7. 
Eevenue. 4. 



BUILDIHG COJXTBJLCT— Certificate of Architect^ 
Interposition of Employer. "] Although the giving 
of a certificate by the architect be a condition 
precedent to a builder's right to payment for work 
done, the builder may nevertheless recover for the 
work done, if the withholding of the certificate 
be due to the improper interposition of the em- 
ployer, who prevented the architect from giving 
the certificate. Bbunsden v. Bebesfobd 

[1 C. & E. 125 

2. Construction — Penalty — Liquidated 

Damages — Breach of Contract to pay a Sum cer- 
tain — Breach of several Stipulations of various- 
importance — Forfeiture of Deposit — Lien for 
Money expended by Party who breaks the Con- 
tract'] The Plaintiflf entered into a contract 
with the Defendant, who was a builder, to sell 
him an estate for £70,000, which was to be ex- 
pended by [the Defendant in building on the 
estate. The contract contained numerous provi- 
sions, and amongst other things that a deposit of 
£5000 should be paid by the Defendant into the 
bankers to the joint account of the Plaintiff and 
Defendant, of which £500 was to be paid on the 
execution of the contract and the remainder 
withia seven months. If the Plaintiff could not 
make a good title the deposit of the £500 was to 
be returned, and the Plaintiff was to pay the De- 
fendant £5000 as liquidated damages. And if 
the Defendant should commit a substantial breach 
of the contract, either in not proceeding with due 
diligence to carry out the works, or in failing to 
perform auy of the provisions of the contract, 
then and in either of such events the deposit of 
£5000 should be forfeited, and if it had not been 
paid the Defendant should forfeit and pay to the 
Plaintiff £5000 by way of liquidated damages, 
and the agreement should be void and of no 
effect, and the Plaintiff should regain possession 
of the estate ; but credit was to be given to the 
Defendant for all moueys actually expended; 
and it was provided that such breach should not 
be the consequence of a misconstruction of the 
meaning of any of the provisions of the contract. 
— The Defendant did not pay the £500 deposit, 
and altogether failed in carrying out the contract, 
and the Plaintiff brought an action to recover 
£5000 as liquidated damages: — Held (aflSrming 
the decision of Fry, J.), that the condition of 
forfeiture was not intended to apply to the pay- 
ment of the deposit of £500 which was to be paid 
on the execution of the contract, but to a substan- 
tial breach of any of the subsequent stipulations, 
and therefore the £5000 was not to be regarded 
as a penalty but as liquidated damages, the 
payment of which could Ibe enforced against the 
Defendant. 

Where a contract contains a condition for pay- 
ment of a sum of money as liquidated damages 
for the breach of stipulations of varied import- 
ance, none of which is for payment of an ascer- 
tained sum of money, the general rule is that the 
sum named is not to be treated as a penalty, but 
as liquidated damages. 

But whether it would not be treated as a 
penalty if one of the stipulations was of very 
trivial importance : — Qtuere. 

Where there is a condition for the forfeiture of 
a deposit for the breach of various stipulations. 
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even though some of them may be very trivial, or mium calculated on the basis of the advanoo 

for payment of a fixed som of money, the for- being for fifteen years. By a mortgage deed 

feiture will be enforced and not treated aa a of the property upon which the advance was 

penalty. — AsUey v. Wddon (2 B. & P. 346) ; made, the premium so charged was added to the 

KemhU v. Farren (6 Bing. 141) ; Atkyns v. Kin- principal, and it was provided that repayment 

nier (4 Ex. 776) ; Magee v. Laveli (Law Rep. should be made by monthly instalments, accord- 

9 C. P. 107, 43 L. J. O. P. 131, 30 L. T. 169, ing to the society's rules, each year's instalments 

22 W. R. 334) ; In re Newman (4 Ch. D. 724, being applied in payment and reduction of the 

46 L. J. Bk. 57, 35 L. T. 718, 25 W. R. 244); interest charged on the amount of the advanpe 

and Betts v. Burch (4 H. & N. 506, 28 L. J. Ex. added to the premium. It was contended by the 

267), commented on. borrower that he was entitled to redeem his pro- 

Per Fry, J. : — A man who enters into a con- perty before the expiration of the fifteen years, 

tract to expend a certain sum of money on land, on the basis of an account in which, in oalcu- 

and after spending part of it declines to perform lating the extent to which the monthly instal- 

the contract, has no lien on the land for the ments which he had paid were to be considered 

money which he has expended* Wallis v. Smith to have gone in reduction of principal, and the 

[21 Gh. D. 248, ^ L. J. Gh. 145, 47 L. T. 889, amount by which the principal remaining repay- 

[81 W. B. 214 (O.A.) able had thereby been reduced, he was charged 

3 mUroB-Certificate of Surveyor condu- 1^^ ^"^ * part of the prenuum, proportioned to 

9ive,-] Where a contract for the erection of cer- ^^ .«^/>^^^, period for which the loan was retained, 

tain works provided that aU extras or additions, ^ ,?^^\'* ^^ *^!, premium bemg charged :- 

payment for which the contractor should become ^^^' *^** ^^ ^^^^ S^y T.^^^"^ ^^.*^® ^^^ ""^ 

entitled to under the said contract, should be fJ^ ^^?* chargmg l^e whole premium, adding 

paid for at the price fixed by the surveyor ap- tl^f^eto the sum actually ^vanced, and chargmg 

pointed by the contractor's employer :-fl^zS. ^**^^^«* ^^ *^« ^^^- Harvey v Municipal 

that this provision impUedly gave ^wer to the P^bmanent Investment Building SocnrrY 
surveyor to determine what were extras under L**^ !*• J* ^"- •** 

the contract, and consequently that his certi- 3 Borrowing Powers - Overdrawing 

ficate awardmg a certain amount to be due for banker's Account -Depont of Deeds -BuU in 

^ m^^aT n^'^'Vo T ?'a°^Io SI^ r> .TAc ClayUm'BCase.-] A benefit building society which 

LIU u. JS. 13, «JU, Old L. J. Q. s. 11 A^ 31 w. B. 70S j^^ ^^ power to borrow money, were permitted 

Clause vesting materials in landowner. by their bankers to overdraw their account to 

See Bill of Sale — ^Registration. 1. a large amount ; and in 1876 a memorandum of 

BUILDING ESTATE— Restrictive covenants. agreement was si^ed by the officers of tiie society 

See Covenant. 15 6 8 ^ confirmed by the directors statmg that certain 

_______ • • » » » • deeds of borrowing members which had been 

BiniDINa LEASE -VaUdity— Power to lease. deposited with the bankers were deposited not 

See Landlord and Tenant. 24. only for safe custody but as a security for the 

BUILDIHO 80CIETT— ^r&iYrofioM— 17 (fe 18 Fict balance from time to time due. In 1881 an order 

c. 125, «. 11—37 & 38 Vict. c. 42, s. ^^r-Summms [^^ wmding up the society was made, and the 

to refer to Arbitration and to stay the Action- Jankers claimed to retain the deeds as security 

Dispute between Society and Member— Mortgage,-] ^"^^ *^? balance of their account. No evidence 

By the rules of a building society iDcorpor7ted ^J! P""^"^ ^^ ^ *^« applicafaon of the money 

under the Building Societies Act, 1874, it was ^^?«^ ^^s advanced by the bankers; but the 

provided, pursuant to s. 16, sub-s. 9 of the Act, solicitors on both ades signed an admission tiiat 

that a reference of every matter in dispute be- ^T.^ P^^t w^ applied in payment of members 

tween the society and any member of the society withdrawmg from the society and the remainder 

should be referred to the arbitration of the Regis- ^^ payment of salanes, legal expenses, and ex- 

trar of Friendly Societies. The Plaintiff; who ^^^^ ^f mortgaged property :— fleW, that tiie 

was an advanced member of the society and had overdrawing of the banker's account was uUra 

executed a mortgage for securing his subscrip- T***^' ?®^g a bon-owing unauthorized either by 

tions and fines in respect of the advance, com- J^^® ^l^^^^ ^]^J^l objects of the society, and there- 

menced an action against the society for an ^?y^ that the bankers had no hen on the deeds 

account in respect of the mortgage transaction :— J^^^J ^^^^r ^\l agreement or by the course of 

HeU (affirming the decision of Pearson, J.), that ^®?.\»?g .^l^, wu^'®^' ^""^ that ttiey were 

the jurisdiction of the Court was ousted, and that entitled to hold the deeds as a security for such 

the society was entitled to have the dispute re- P*^ °^ *^® ^^^®y advanced by them as had 

ferred to arbitration.- TFW^^f v. Monarch Invest- ^?,^f. ^PP^^f^^ ^^ pa.yment of the debte and lia- 

ment BuHding Society (5 Ch. D.'726, 46 L. J. Ch. H^*f ^ of the society properly payable and had 

649) approved. Hack v. London Pbovident ?«* ^^^ 'f Pa^^ *^ the bankers ; but that m ascer- 

Btjilding Society 28 Ch. D. 103, 62 L. J. Ch. taming what had been so applied the bankers 

[226, 641, 48 1. T. 247, 81 W. E. 878, 892(C.A.) ^^ ''SLx^^yxr''?^ *H® ""^^ }^u ^^^'? ^^ 

^ "^ (1 Mer. 572).— fieW, also, that the admission by 

2. Borrowing Member— Redemption — Ac- the solicitors of the society that some part of the 

counts — Premium — Interest"] A building society, money had been applied in payment of lawful 

acting in accordance with its prospectus and expenses was sufficient to entitle the bankers to a 

rules, made an advance to a borrowing member declaration and an inquiry as to the amount so 

of the amount of his shares, charging him a pre- applied. — Re Cork and Youghal Railway Co, 
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BUILDING SOCIETY— om^tntted. BTTILDIirO SOCTEn^continued, : 

(L. B. 4 Ch. 748) followed Blackburn Buildino pay up his shares by monthly instalments ; and 

SooiBTY V, OuNLiFPE, Bbooes, & Co. 22 Ch. D. 61, when such instalments with profits amounted to 

[62 L. J. Ch. 92, 48 L. T. 88, 81 W. B. 98 (C. A.) £25 per share he was to be paid out.— As to a mem- 

4. Borrowing Powers— Unlimited Power ^^^7^^^ ^?^ received an advance, it was provided 

of borrowing— Deposit of Deeds— Paid-up Pre- P** ,*^« should pay up his adyajice by monthly 
ference Shares— Winding-up— Priority — 6 & 7 instalments on his shares with interest at the rate 
Will 4, e. 32 ; 37 (fe 38 Vict e. 42, m. 8, 15 ; 38 4: ?f 5 per cent, on the loan. It was also provided 
39 Vict, c. 9— Interval between Act and Repealing **^«'* members could withdraw on giving a month s 
Act— Effect of CeHiJicaie of Barrister— Amend- ?o*i<^- On withdrawal by an unadranced mem- 
ment of Bule—Rule acted on notwithstanding Dis- ^^\ .*^® f ^ ^ ^^^7® t^^® whole inst^ente paid 
allowance^ A rule giving an unlimited power of on his shares with interest. On withdrawal by a 
borrowing money to the directors of a building borrowing inember, he was to pay up the whole of 
society is void, although it was certified by the Jl^^ ^^H interest, and penalties, after deducting 
certifying barrister. And persons advancing the amount of the monthly instalments paid upon 
money under it on the security of the deposit of f ^^ ^f^^ ^l^h interest calculated thereon. A. 
the title deeds of borrowing members, must, in *<i^^ shares for the sole purpose of obtaimng aa 
the winding-up of the society, give up their secu- advance. He executed a bond m common form as 
rities, and prove against the residue of the assets fecunty ; and the society granted him a bark- 
after payment of the outside creditors and un- letter, to the effect that they agreed not to en- 
advanced members ^'^'^^ *"® bond so long as the regular payments of 

A rule giving the directors power to issue t^® instalments, interest, and other sums due 

deposit or paid-up shares at a fixed rate of inte- ]^1^^, ^« shares were paid. A. regularly paid his 

rest with the right to withdraw the money in instalments with interest chaxged on the whole 

preference to the ordinary unadvanced members, s^im lent. Losses havmg been incurred, the 

is valid, and the holders will be entitled in the ^^^^^^ty was m February, 1880, ordered to be 

wmding-up of the society to be paid in preference ^^^.^ "P 7^H^\^'^^T^^ ^^^® 5^ °^*^r® 

to the unadvanced members. creditors. In July, 1880, A. gave notice, under 

The effect of s. 1 of the Building Societies Act, ^^^. 'ii^^s, of withdrawal to the liquidators, and 

1875, repealing s. 8 of the Building Societies Act, claimed a di^harge of his bond on his paying to 

1874, is that all deposits with and loans to a ^^^^ *^? difference between his loan and the 

building society certified under 6 & 7 Will. 4. amount t» cMm«io of the mstalmente paid by hn^^ 

c. 32, made in the interval between the 2nd of ^i*^, i^^T?^* ^^^± t- .^I^J?*^*^^ ^^^med his 

November, 1874, and the 22nd of April, 1875, are nght to withdraw after liquidation unless he paid 

valid; but deposits and loans made before the "P ^^^ ^^^^le loan and left the instalments to be 

2nd of November, 1874. if otherwise invalid, are refunded acco^mg to the result of the liquida- 

not made valid thereby, although they may bo tion :—fl^?d, affirming, with a variation, the judg- 

continued during that hiterval, ?"??* ?^. ^^^ .^"^ ^I""^ ^"'ST''^?' o*!J? TS* 

Securities given by a building society may be ''ScottuhSamngs.&c.Soc, y, BusseU, 8 0. of S. 

enforced against the society although ss. 14 and ^^f; ^^1\ ^1* *^® advance had pro tanto been 

15 of the Building Societies Act, 1874, are not extinguished by the total amoui^ of the mstal- 

indorsed thereon ; the enactment in s. 15 direct- ^^nts paid by A. : that from and after the date 

ing this to be done being only directory. ?{ ^^ ^ inding-up order A. had a right to redeem 

The certifying barrister stack out a rule of a ^% aeoimtY by paying to the hquidators the 

building society, but the directors notwithstand- difference between his advance and his mstal- 

ing printed and acted upon it. Some years after- "^^^^s^ with interest added thereon, as agamst 

wards the rule was amended, and the barrister excess of interest which he had been charged: 

certified the amendment :-Held, that the effect ??^ ^^ payment of such difference with interest 

of his certificate was to make valid the whole rule ^J^^^\}^tJl^^ entitled to be relieved of aU 

as amended. Ex parte Calvbbt, or Orace-Cal- C?'*^®' liability as a contnbutoij or otherwise. 

VEBT. ^x^arte Hawkins. ExparteScorr. Be ?r?^™«^\^r|TS ««- ,n n *^^^' ^^^?®< 

GuABDiAN Permanent Benefit Building Society L" ^* T. 881, 47 J. y. 767, lU c. oj » Cm. (H. L.) 

[23 Ch. D. 440, 52 I. J. Ch. 867, 48 1. T. 134 [19 (P- !••» »c.) 

[32 W. B. 73 (C.A.) q Withdrawal of Members— Notice of 

6. Winding-up Order, Effect of, on Post- Withdrawal — Power to claim Payment ^* provided 

tion of Members — Compulsory Withdrawal — Bight the funds permit " — Applicability of BuUs to a 

of Borrowing Member to receive Credit for Instal- Winding-up.'] One of the rules of a building 

mentSy pay up Balance of Loan, and be relieved of society gave power to the investing members to 

further Liabilities — 37 & 38 Vict, c, 42 {Building withdraw their money, provided the funds per- 

Societies Act, 1874), ss. 14, 16.] A building mitted, on giving notice according to a prescribed 

society, registered under the Building Societies form printSl in the schedule. The society was 

Act, 1874, had for its objects : 1, to form a good ordered to be wound up, and the assets were in- 

investment for investors ; 2, to advance to share- sufficient to pay the investing members in full, 

holders money for building and other purposes, Several of the investing members had given notice 

to a not greater extent than the amount of their to withdraw all their money, and their notices had 

shares, on their granting a bond for the same over expired before the commencement of the windings 

heritable security. The rules provided that the up, but they had not been paid. Some of them 

shares were to be limited to £25 ; that a share- had not used the printed form of notice prescribed 

holder who had not received an advance was to by the rules, but their notices had been accepted 
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BUHDIKG BOCnSTT-^continued, 

by tho directors : — Eeld^ that the rule as to the 
withdiawal of members must not be confined to 
the society as a going concern, bat was applicable 
to adjust the rights of the withdrawing and con- 
tinuing members inter se in the winding-up ,* that 
the members who had given notice to withdraw 
either in the prescribed form or otherwise, and 
whose notices had expired before the commence- 
ment of the winding-up, were entitled to be paid 
out of the assets next to the outside creditors, and 
in priority to the other investing members who had 
not given notice of withdrawal, notwithstanding 
that at the date of the winding-up there were no 
funds in hand for their payment. 

Whether the members who had given notice of 
withdrawal but had not been paid before the com- 
mencement of the winding-up remained members 
of the society, quasre. Be Mutual Society (24 Ch. D. 
425, n.) observed upon. Ex parte Walton. Be 
Blackbubn and District Benefit Building 
BooiBTY 24 Ch. D. 421, 52 L. J. Gh. 894, 32 W. B. 

[169 (C.A.) 

Mortgage to — Attornment clause — ^Validity 

— Tenancy at will. 

See Bankruptcy — ^Distress. 1. 



Mortgage to — Interest, 

See Bankruptcy — Proof. 



4. 



BUBIAL FEES — Incumbent of district parish. 
See Parish. 2. 

BURIAL QB.OTJ'RJ^— Appointment of Burial Board 
—18 & 19 Vict. c. 128, 8. 12.] By s. 12 of 18 & 19 
Vict. c. 128, a meeting in the nature of a vestry of 
any district not separately maintaining its own 
poor, which has heretofore had a separate burial 
g^und, may appoint a burial board, which shall 
have the same powers as if such district had been 
a parish separately maintaining its own poor : — 
Held, that the powers given by the section did not 
apply to a district forming part of an area over 
which a burial board already exercised jurisdiction, 
and therefore that no burial board could be legally 
constituted in such a diertrict. Reg. v. Tonbridge 
Overseers 11 Q. B. D. 134, 52 L. J. Q. B. 595, 
[49 1. T. 170, 31 W. E. 922, 47 J. P. 677 

BT-LAW — ^Do<^ company — Validity. 
See Docks and Harbours. 1. 

— Xiocal board — ^Pleasure ground. 

See Public Health Acts. 1. 

Tramway Co. — Ticket. 

See False Imprisonment. 

Urban authority — ** Width " of new street. 

See Public Health Acts. 7. » 



c. 

CAHADA— Law of. 

See Colonial Law. 1—3. 

CAFE OF GOOD HOPE— Law of. 

See Colonial Law. 4. 

CAPITAL — ^Application — Construction of articles. 
See Company — Articles. 1, 2. 
Company — Directors. 4. 

Railway Co. — Costs of promoting bill. 

See Railway Company. 



CKTITLL— continued. 

Reduction of. 

See Company — Reduction op Capital. 

CABBIEB:— 
I. Goods. 
II. Passengers. 

I. CAEEIER— GOODS— I>M«2^ as to Delivery of— 
Action for Danuiges for delivering wrong GoodsJ] 
It was ulleged by a statement of claim, that the 
Defendants were common carriers ; that C. was in 
the habit of sending empty casks to the Plaintifif 
to be filled with ketchup and returned to C. ; that 
such casks were carried by the Defendants, who 
knew the purpose for which the same were deli- 
vered to the Plaintiff; that the Defendant negli- 
gently delivered to the Plaintiff certain casks, not 
C.'s, which had contained turpentine; that the 
Plaintiff, who neither knew nor had reasonable 
means of knowing, that the casks were not C.'s, 
filled them with ketchup, which was in conse- 
quence completely spoilt. The Defendants having 
demurred to the above claim: — Heldy that it 
shewed no duty on the Defendants' part which 
could give rise to a cause of action, and that in 
consequence the Defendants were not liable. 

CUNNINGTON V. GrEAT NORTHERN Ry. Co. 

[49 1. T. 392 (C.A.) 

2. Liability.'] The question whether the 

liability of a common carrier has been undertaken 
in a particular case is one of fact and not of law. 
Tamvaco V. Timothy - - 1 C. & E. 1 

8. Liability — There is no presumption 

that goods entrusted to one of a continuous line of 
carriers are by him received in good order, but 
Plaintiff must affirmatively prove such fact. Mar- 
quette, &c., Railroad Co. v. Kirkwood 

[40 Amer. E. 453 (U.S.) 

4. Lien— Special Conditionn-Befusal of 

Consignee to accept GoodsJ] W. consigned goods 
to the Defendant Co. for carriage to certain con- 
signees, and signed a consignment note containing 
the following condition ; " All goods delivered to 
the Co. will be received and held by them subject 
to a general lien for money due to them, whether 
for carriage of such goods or other charges . . ." : — 
Held, that the fact of the consignees' refu^ to 
receive the goods on their arrival did not affect 
the Co.*s lien, which existed as long as they'carried 
and held the goods. Westpield v. Great Wes- 
tern Railway Co. - - 62 I. J. Q. B. 276 

5. Negligence— Carriers* Act (11 Geo. 4 & 

1 Wm. 4, c. 68), 8. 1 — Temporary Loss of Goods — 
Damages.'] A carrier is not deprived of the pro- 
tection afforded by the Carried' Act (11 Geo. 4 & 
1 Wm. 4, c. 68), s. 1, merely by the fact that the 
loss of the goods is temporary and not permanent, 
nor can the owner of goods, which ought to have 
been but were not declared pursuant to that sta- 
tute, recover damages for the consequences of the 
loss of them, as distinguished from the loss itself. 
—The Plaintiff delivered to the Defendants, who 
were carriers for hire from London to Rome, a 
trunk to be sent by rail from London to Liver- 
pool, and thence shipped by steamer for Italy. 
Owing to the Defendants* negligence the trunk 
Was put on board a vessel bound for New York, 
where it arrived^ and a long time elapsed before 
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I. QABBIEB— QOOm — conlirtaed. 
it was lestoted to the Pluintiff, The trunk con- 
tained articles within the CarrierB' Act, Uie valne 
of which exceeded £10. The Plaintiff vte ob- 
liged to replace at enliajiced prices the articles 
within theCarriere'Actcontainedin the trunk: — 
Edd, thai the Plaintiff could not recover froni the 
Defendants damages either for tlie temporary loaa | 
of tile BiticleB within the CarrierB' Aotoi for being i 
obliged lo loplacB them at enhanced prices, a 
canier being protected bj the atatnle oot onl; as. 
to a lose but also ae to oU consequences flowing 
&om it. Miu.BN (or Miller) v. Brasch 
[10 Q. B. Q. 133, 02 L. J. Q. B. 127, 4TL. t. BBS, 
[31 W. B. IBO, 47 J. P. ISO (C.A.) 



Loaa of picture — Measure of damages. 

See Dabaqes. 1. 
n. CAMUIB— PA8SESOEB8— i)ea(ft by Neglt 
gence — ■ EzempiiiHi from Liability — " Los» o 
Damage "—Conditions on Ticket,'] A paasengei 
ticket issued b; a Bleamship Co. contained, inter 
alia, the following notice : " The Co. will not be 
responsible for any loss, damage, or detention of 
luggage under anj circomslaneeB " . . . "The Co. 
ni)! not be responsible for the maintenance of 
passengers, or for their loss of time or auy conse- 
quenoo resulting there&om ; . . . nor for any delay 
arising out of accidents, nor for any loss or da- 
mage arising froia perils of the sea ... or from 
any act, neglect, or default whatsoever of the 
pilot, maattr, or mariner." A passenger haTJag 
losthis life by the negligence of the Co.'s servants : 
— Beld, on demurrer, ttuit the Co. was exempted 
by the above conditions from liability in respect 
thereto. Hatsh v. Royal Mail Si^au Paoeet 
Co. S2 L. J. Q. B. SSG, 610 (and In Court of flrrt 
[InEtanoe, 4S L. T, 267, fi Aap. K. C. 47) (C.A.) 
8. Negligence — Accident through wash- 
ing away of railway embankment — Presumptive 
evidence of Co.'s negligence — Co. not relieved from 
liability, even if embankment consli^cled by com- 
petent engineer, and washed away by nnprece- 
denled storm, provided drainage at point in ques- 
tion vtfiB defective. Philadelphu, &0., Rv. Co. 
V. Andbbmih - - 89 Amer. S. TBT (U.S.) 

CABBIEB. 

See alto Bailwaz Cohpaht. 
CASH mniES CONTBOL OF COITBT— Invest- 

See Pbaoticb — Patmkst into Cobbt. 
2,3. 
CSHTBAL CBmniAL COUBT—Mandamus. 

jSee Practice— M Ami An us. I. 
CEBTIFICATE— Architect of Board of Works- 
Line of buildings. 

See Metropolis. 1. 
Architect or surveyor. 

See EciLDiNo Comtract. I, 3. 
, Certifying barrister — Borrowing powera. 

See Bdilmkq BocaEiY. 4. 
— Charity CommiBSiooers — Injunction. 

See Coakhiy. 3. 



I CBBTIFICATE— «on{intt»I. 

Engineer's — Constraction of contract. 

I See CoNTBiCTT. 7. 
Treasury Commissioners — Expenses of Elec- 
tion Court. 
I See Municipal Corfokatioh. i, 
' CEBTIOBABI— Costa of— Discretion. 

See Practice — Cosrra. 5. 
CEYIOIT — Law of. 

See Colonial Law. 5. 
CHAHBESS — Appeal &om — New affidnvit. 

See Phaittice— KviBENOE. 1. 
Appeal from, to Court of Appeal. 

See Phacticb— Appeal. 9. 
Counsel at — Solicitor and client ooets. 

Sea Practice — Costs. 6. 
Evidence in — Right to mbpana witness. 

See Peacticb — EviCESOB. 11. 
Order made at — Enforcement. 

Bee Practicb— Attachkent or Person. 

Summons — Jurisdiction. 

See Lands CLAtSES Aot. 7. 
Trustee Belief Act — Petition — Adjonmnicnt 

into Chambers. 

See Trustee Belief Act. 2. 
CHAMPEBTT. 

See Mahctbhahcb of Action. 
CHAEBB— Of legacy, rai realty. 

See Will— Chabob of Lebacy. 
CEABOIFa OBOEB. 

See FBA<7ncE — Cbabqiho Ordebs. 
CHABITT — Charity Comraietionerl — Content of— 
Benunal of Ogieer of Charity— Charitabk Trwdx 
Aet, 1853 (Iti * 17 Vict. e. 137), ». 17.] The 
Plaintiff waa the master of a free school at O. 
The Defendants, who were the trostees of a 
charity, had ^reed that the Plointifi' should 
receive the income thereof in consideration of his 
teaching additional free scholare. The Defen- 
dants fiiving refused to pay the Plaintifl^ he 
brought an action against them, claiming an 
account of the cbarity moneys, and that the De- 
fendants mirfii be ordered to pay such income to 
the Plaintiff :—ireW, that the consent of tho 
Charity Commissioners was necessary before 
bringing tho action. BBrrrAiN v. Ovebion (X.E. 
18710 - ' 2« Ch, B. 41, n., 49 L. T. 12B, n. ; 

[32 W. B. 27, n. 

S. Charily Commitiionen — Consent of — 

Remoml of Ogicer — Ultra vires — NeiB Sclienie — 
Charilable Tnati Act, 1853 (16 * 17 Fici. c. 137), 
9. 17.] The resident medical officer of a oliari- 
table insUtution had been appointed nndel a role 
by which he was not to be dismissed save in cer- 
tain events, none of which had happened. The 
committee of the institntion, however, gave him 
notice of dismissal on the ground that the ex- 
penses must he reduced and a new scheme ob- 
tained. The ofGcer having moved for an injunc- 
tion against the committee -.—Held, by GHtty. J., 
FoUowing Sritlain v. Ocerton (lapra), that tho con- 
sent of tho Charity Commissioners must be first 
btained. 
At the hesjing of the appeal, it being stated 
y the committee that unless or nntil a now 
;heme was obtained they would not dismiss the 
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CHAEITT— cimifnoed. 

offloer : — Sel4. by the C. A., that no order Bhould 

be made on the motion. 

SemWe, if it was eoaght to prevent Iho oom-- 
mittM from obtalabg a oew scheme, the consent 
of tbe CommiBsionere would bo requisite, bat nol. 
if the Plaintiff merely soaght to prcveat tlit 
committee from removing him from a freehold 
office. Bbnthau, v. Kilhorey (Earl of) 

[8S Cb. D. 39, 32 W. H. 28, 68 (C.A.) (and in 
[Court of flnt inetanee, 49 L. T. 127) 

3. Charity Cojmni»ionKr$—Con>enl of— 

" StiU or other proceedings "—InjtmctioH— Chari- 
table Trusts Act, 1853 (16 * 17 Vict. c. 137), s. 17.) 
Where the applicants for an inlerlooator; injunc- 
tion to protect certain charity property produced, 
instead of a certificate, a letter signed by the 
secretary of the Charity Commisaionors, and 
stating that tbey were prepared to issue their 
certifloate, and wonld do so in dae conrae : — Held, 
that the injunction mvet be refuied, even though 
the case was prcEsing, the wards of tbe above 
section being express. TaouAS v. Harford 

[4B I. T. 262 

4. Charilp Commisiumers — Consent of — 

Vsndbr and Puri^aser— 16 & 17 Viet c. 137— 
18 & 19 Vict. e. 124, s. 29—5 & 6 WiU. 4, c. 76— 
City Ward — Sole.] Land porchased by one of 
the wardB of the city of London out of the common 
moDeya belonging to the ward, for the purpose, an 
declared by a deed of trust then executed, of pro- 
viding a watch-hoase and anitable rooms for 
transacting the buainess and keeping the records 
of tbe wEird, and subsequently let out on lease, 
may ba conveyed to a railway company (requiring 
to take the premises under their compulsory 
powera) without the consent of cither the Charity 
Commiaaioners under tbe Charitable Trusts Acts, 
1853 and 1855. or the Lords of the Treasury 
under the Municipal Corporations Act, 1835 ; nor 
is it necessary that the sale should be completed 
onder the provisions of the Lands Clauses Act. 
Ex parte \vsmB. FiHViB AUD YorNQ to Forbes 
andFocbim. (No.l) H Ch. D. SST, 18 L. T. 813, 

[32 W. B. Ill 

It. Charity (hmmitsionen — Consent of— 

Vendnr and Ptirduaer — Charity wholly main- 
tained by Voluntary ConlT3nttions—l& £ 17 Vict. 
e. 137, I. 62-18 4 19 ¥icl. c 124, ss. 29, 48,] 
Land purchased by one of the City wards and 
used for the purposes of the ward charity school, 
which had no endowment and was wholly main- 
tained by voluntary contributions, is within the 
ezemptioue of the Charitable Trusts Act, 1S53, 
e. 82, and a. 48 of the Act of 1855, and may be 
sold without the concuiience oi consent of the 
Charity Commissioners. Ej: parte Towke Wabd 
Schools Trustees. Finiiis aud Youno to ]<'obbes 
amdFoohik. (No. 2} 24 Cb. D. BBl, 48 L. T. S14, 

[8S W. B. GG 

6. Mortmain — Improvement Bond — Mort- 

gat/e of Bates— Pure PervmaUy—S Geo. 2, c. 3G.] 
By an Act passed for the improvement of a 
suburban estate, commissioners were empowered 
to make rates upon tbe occupiers of houses, lands, 
tenements, and hereditaments, within the limits 
of the Act, and to borrow at interest on the credit 
of tbe rat^ and to aaaigo ovtr the rates or any 
port thereof as a security for tlio repayment of 



OHABITT— conft'nued. 

llie sums borrowed. If any person rated did not 
pay, power was given to the Commissionerg to 
recover the rate by action of debt, or by distress 
and sale of the goods and chattels of such person. 
By the Metropolis Local Management Act, 
ISSSithe powers of the Commissioners in this and 
other like cases were vested in tbe vestries of the 
parishes, with power to require tbe overseers to 
levy and pay over sums required for the eiponsos 
of the execution of tbe Act ; and the overseers 
for the purpose of levying s 
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-payment of any rate, any 
juatico might on complaint by the vestry issue a 
I warrant for levying the amount by distress and 
sale of the goods of the overseers ; but the vestries 
I of certain parishes, including the parish in which 
' this estate waa situated were themselves to levy 
the rales directly on the occupiers instead of oil 
the overseers. In case of non-payment of princi- 
pal or interest due on any mortgage under the 
Act, the mortgagee could obtain a receiver: — 
Held, that an assignment by way of mortgage of 
a proportion of tlie rates arising under the Im- 
provement Act, to saoure tbe repayment of a sum 
advanced by the aaadgnee, did not create an inle- 
restin land within the meaning of the Mortmain 
Act. .Tebvis v. Lawubhcb - 22 Ch, D. 202, 
[B2 L. J. Ch. 242, 47 L. T. 248, 31 W. B. 267 

7. Scheme — Attomey-Qenerai — Applica- 
tion to Scotch Court.] An English testator be- 
queathed the residue of his estate to bis exe- 
cutors, and to trustees to be appointed by them, 
on trust for the benefit of the blind in Invemes*- 
shire. The surviving executor declined to act in 
the trust, or even to appoint new trustees : — Held, 
that the Attorney-General, and not the surviving 
executor, was the person to whom liberty ougiit 
to be given to apply to the Court of Session in 
Scotland for the settlement of a scheme for the 
aharitj. BeFitikSEB. T«iTEs((?rYATEB)ii.PEASEH 

[SS Ch. D. 827, G2 L. J. Ch. 469, 4S L. 1. 187, 
[81 W. B. 375 

8. Scheme — Corporation — Charitable 

Truitt, anfeeedeat to 43 Eliz. o. i—Deed ef Feof- 
Ttent — •' Charitable " not equivalent to " benero- 
lenf—Contermioraneoui Usage — Goets — 1 I^u. 6, 
i. 14.] By a deed of feotfincnt made in 1599, tbe 
corporation of D. granted certain lands to feoffees 
" upon the special trust and confidence that they 
should permit and suffer the [corporation] to have 
*nd enjoy the premises . , .'and to receive the renla 
. . . thereof, for and towards tbe repairing of the 
ehuich and conduits of the town of D., the rolief 
iif the poor, the maintenance of the bulwarks, 
fortifications and munitions, and other charitable 
md needful and necessary uses of tbe said town 
iiB to the said [corporation] shall be thought 
cntot." An action having been broupbt against 
Ihe corporation to have the trusts of Uie deed 
narried into effect, the property subject thereto 
Ascertained and distinguished, and a scheme for 
(he regulation of the charity established -.-Held, 
that tho word "charitable" indicated such pur- 
poses as are enumerated in the Slatote of Obati- 
lable Uses, 1601 (43 Eliz. c. 4), or purposes 
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CBARTTY— -continued. 

**• benevolent," and that the purposes particularised 
in the deed were all '* charitable ' within the 
Act : — Held, also, that purposes of genend utility 
for the town of D. were not ejusdem generis with 
those specified in the deed : — Held, also, that the 
deed was not so ambiguous as to let in evidence 
of contempoianeous usage to explain it : — Hdd, 
also, that 1 Edw. 6, c. 14, did not apply to this 
case, and that, as the deed disclosed chaiitable 
trusts, the usual inquiry as to the property com- 
prised in the deed must be directed, together 
with a scheme for its application. The Plaintiffs 
consenting, the Court ordered that tlie corpora- 
tion should have no costs up to judgment. Att.- 
Gen. v. Dabtmouth (Matob op) 48 I. T. 983 

Charitable trust — ^Proof of— Action to esta- 
blish title. 
See Tbespass. 2. 

Compulsory purchase — ^New scheme — Costs. 

See LAims Clauses Act. 4. 

Gift to, by will. 

See yfjLL — ^Invalid Tbust. 

Purchase from — ^Interim investment of pur- 
chase-money. 
See Settled Land Act. 6. 

Scheme — ^District parishes. 

See Chubch Building Acts. 

CHABTEBFABTT. 

See Ship — Chabtebpabty. 

CHEQUE — Acceptance — Implied. 

See Bill of Exchange. 2. 

Crossed — Stoppage of payment — ^Indorsee 

for value. 

See Baneeb. 2. 

CHUDEEN— Gift by will to 

See WiLi/— CoNSTBUCnoN. 4, 7, 8, 19, 
20, 31, 36. 

CHOSE IK ACTIOK— Assignment of. 

See Assignment of Chose in Action. 

Sequestration — Balance of banking account. 

See Pbaoticb — Sequestbation. 1. 

CHTJBCH BUILDIKG ACTS — District Parishes — 
Charity — S(^ieme — Apportionment — Discharge of 
Order— Jurisdiction— 52 Geo. 8, e. 101—8 & 9 
Vict. c. 70, 8. 22.] Where under the Church 
Building Acts district parishes have been formed 
out of an original parish, and the Court has, 
under s. 22 of the Church Building Act, 8 & 9 
Vict. c. 70, made an order apportioning a chari- 
table gift between these district parishes and the 
remainder of the orig^al parish, such order is 
not to be treated as final, but the Court has 
jurisdiction to make fresh orders from time to 
time to meet the changing circumstances of such 
district parishes or original parish, either by dis- 
charging or varying former orders made under 
the section. 

By an order made in 1852) upon a petition 
presented under the Church Building Act, 8 & 9 
Vict. c. 70, and Sir Samuel Bomilly's Act, 
52 Geo. 8, o. 101, the Court, acting under s. 22 
of the former Act, apportioned the income of 
certain charities establi^ed for the benefit of the 
poor of the parish of K., between five district 
■ parishes, which had been formed out of that 



CHUBCH BUHiDIHG AfflB^-continued. 

parish, and the remainder of that parish, and 
directed the trustees of the charities to apply the 
income in the specified proportions. Further 
district parishes having been subsequently formed 
out of tne parish of K., one of them having had 
assigned to it a portion of one of the originiS five 
districts, in 1879, a scheme was settl^ by the 
Cliarity Commissioners appropriating the income 
of the charities to certain objects, the scheme 
also providing that thq trustees of the charities 
were, in the application of the income, to have 
regard to the apportionment of 1852. It being 
found, owing to the changes that had taken 
place since ^e order of 1 852 in the populations 
of the various districts constituting the parish of 
E., impracticable to carry out the scheme of 1879 
while retaining the apportionment directed by 
the order of 1852, the trustees presented a 
petition imder the above Act for the discharge of 
that order : — Held^ that the Court had jurisdic- 
tion to discharge the order, which was discharged 
accordingly. Be Campden Chabities (No. 2.) 
[24 Ch. D. 218, 62 L. J. Ch. 780, 48 L. T. 621, 

[81 W. B. 741 

CHTJBCH BATES—" Contract ** for valuable Cbn- 
sideration — Local Act — Compulsory Church Rates 
Abolition Act, 1868 (31 & 32 Vict. c. 109), s. 5.] 
Wlicre a local Act embodies an arrangement 
based on valuable consideration, and providinjs; 
for the levying of church rates, the arrHUgement 
is a ** contract " within the above section, and a 
rute levied under it for ecclesiastical purposes is 
good, even though such arrangement is not 
strictly in the form of an agreement between the 
parties concerned. Bell v. Babsett 

[62 L. J. Q. B. 22, 47 L. T. 1» 
CLAIM. 

See Pbacticb — ^PLEADiHrGS. 

CLASS— Gift to— Portions. 

See Will — Constbucwon. 31. 

Gift to — ^When class ascertained. 

See PowEB. 1 ; 

Will— X)oN8TBUonoN. 9. 

CLEBeTMAH— Offences by. 

See Ecclesiastical Law. 

COAL MINES BEGULATION ACT— Han-holes. 

See Mine. 1. 

CODICIL. 

See Pbobate^ 
Will. 

COLLISIOK. 

See Ship — Collision. 

COLONIAL LAW— Canada— British J^orth Ame^ 
rica Act, 1867, ss. 102, l^XQ—EscheaU—BighU of 
the Province.'] Held, that lands in Canada es- 
cheated to the Crown for defect of heirs belong to 
the province in which they are situated, and not 
to the Dominion. 

At the date of passing the British North 
America Act, 1867, me revenue arising from all 
escheats to the Crown within the then province ot 
Canada was subject to the disposal and appropnA' 
tion of the Canadian Legislature, and not oi the 
Crown. Although s. 102 of the Act imposed 
upon the Dominion the charge of the general 
public revenue as then existing of the provinces ; 
yet by s. 109 the casual revenue arising from 
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COLONIAL LKW—eontimied. 
lands escheated to the Croim after tho UDinn 
was reserved to the prnTinres — the wnnls " lands, 
mines, miiierals, aiid myaUitB," therein including, 
ftC(x>n!ing to Iheii true oonstniction, rojulties in 
respect of lanila, euch as esch'-atB. Attorket- 
Gehebal or Ontario v. Merceh 

[B App. Oai. TBT, BS X. I. F. C. 84, 49 X. X. 31S 

KP.O.) 

2. Canada — Civil Coile of Loaer Canada, 

Art. 2271 — Coneolidaied Stalutea of Lower Canada, 
c. 87, t. 12 — Code of Civil Procedure of Lower 
Canada, Arlt. 768, 1178, ond ISGO— Right of Ap- 
peal — Special Leare of Appeal.] ' The general 
intention of the Canadian Logialaturo seems to 
have been that the Civil Code and the Code of 
Civil Procedure, which latter Code oama into 
force ten months after the former, should »tand 
together and be couBtmed together •.qutae, there- 
fore, whether b. 1360 of the latter Code repealed 
not only alt laws in force before tlie passing of 
^ther Code, bnl also all parts of the former Code 
which touched procedure -.—Held, that Art. 2274, 
C O. should be reed as metujing tliat any debtor 
imprisoned or held to bait in a canse wherein 
judgment for a sum of $80 or upwards is ren- 
dtred, is obliged to make a statement under oath, 
anri a declaration of atandonment of all his pro- 
perty according to the rules and subject to the 
penalty of imprisonment in certain rasea provided 
■ in c. 87 of the Consolidated Statutes until tJta 
Code of Civil Procedure earner intojorce and ilura 
in the manner and form specified in the Code of 
Civil Procedure ; the italicized words being inter- 
polated BO as to fulfil (see art. 12 of C. O.) the in- 
tention of the Legislature and to attain theobject 
for which the article was parsed .^Consequently 
the penalty of a year's imprisonment cannot be 
imposed on a person refnsing to perfonu the duly 
prescribed by a. 766 of the C. C. P., inasmuch as 
the same is notantborized by any of the provisions 
of the said Code. As lo how he is compellcble to 
perform mdi duty. — tpiarre. 

Held, that under Art. 1178 C. C. P., no appeal 
lies as of right from a judgment of the Court of 
Queen's Bench for Lower Canada in the matter 



of B penalty of imprisoDment. 

Special leave of appeal granted on the ground 

of the importance of the question at issue. Cabtbb 

«.HoLBOK - S App. Cai. S30, S3 L, J. F. C. U, 

[49 L. T. 83 (P.O.) 

3. Canada — Conttruction — Canadian 

Act, 20 Fid. c. 227, «. IG— 22 Vict. c. 121 -Power 
la tern Totl» — Beasortahle»e»e of Charget.\^ Held, 
that the International Bridge Company wss under 
Canadian Act 20 Vict. c. 227, s. 16, entrusted 
with a general and unqualified power of mahiug 
bye-taws and regulations as tii the use of its 
Inidge and the tprms on which it should be used 
in point of payment; and that there is nothing 
in »eci 2 of die amending Act (22 Vict. c. 124), 
when read and construed together with the prin- 
eipal Act, which cuts down that power as to the 
rtgulation of the use of the bridge and as io the 
tenns on which it may be used 1>y railway trains. 
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« pompany to make, but wnai ii is rpasonsDie lo 

charge to tho person who is cbn^ed. Cakasa 



COLOKIAL LAW—cdntinugd 

SOOTBKEN BaILWAT Co. V. INTERNATIONAL BKlI>aB 

Co. _ . _ 8 App. Cu. 783 (P.C.) 

4. Capf of Gooil Hope — Cape of Good 

Hope, Ad 11 of 1868, s. 2—Consirfic>ina of Con- 
tract.'] Where a contract between the Defendant 
and E. in terms purported to be one of guarantee 
or agency, the Defendant guaranteeing the tale of 
E.'s property in whole or by lots at a fixeii price, 
E. giving the Drfpndant a power of Httomey to 
deal with the property as lie thinks iit, snd agree- 
ing that he should receive any surplus over and 
above the fixed price as liis comminuion on and 
recompense for the said guarantee; but the real 
effect of tlie transaction was to give E. every right 
which a vendor could legally claim, and to confer 
on the Defendant every right which a purchaser 
oould legally demand : — Held, that tbe Defendant 
was liable to pay duty on his purcbase-nioney 
under Act 11 of 1863, s. 2. Hbtton v. Lippebt 
[8 App. Cas. 309, 52 X.' J. P. C. 54, ^9 L. T. 64 (F.C.) 

11. Ceylon— Ceyltni Ordinance No. i,lS&J, 

i», 53, 51 — Af^icalion io lei aside Sale for Irre- 
gvlarily—Hule M to Thirlg Daye impeToiive.} By 
Ceylon Ordinance No. 4, 1867, as. 53, 54, any ap- 
plication by n judgment debtor to sot aside a sale 
in Bsecution of immovable property must be made 
within thirty days, and the absence of the judg- 
ment debtor from Ceylon is no excuse for uon- 
comptianoe with tbe positive terms of the Ordi- 
nance. BiLLEBT V. Habhanis - S App. Cbs. 99, 
[68 X. J. P. C. 7 (P.C.) 

6. Gn'gBoiafMl— Orfguafano! Wett — Inde- 

fea^ibUBHliihTitU—CondUiom of Grant.] Eeid, 
that tlie Plaintiff, who had obtained a judgment 
from the Land Court of Griqualand West in 
respect of certain lands, wss entitled to the grant 
of an indefeasible British title thereto under the 
seal of the province in con£rmation of the Presi- 
dential grant of tbe 3rd of December, 1862 : and 
that he was not compellable to accept a title con- 
taining coTiditiona nut eipreascd in that grant, 
and not shewn to be incidents implied therein, 
nor to be duties or regulations since established 
concerning lands granted upon the like condi- 
tions: — Held, fvithei, thst he might reasonably 
object to the clause "that the issue of this title 
without the eipresa reservation to Qovemment of 
its righta to Edl precious stones, gold, or silver 
fonndon orunder tbe surface of the said land shall 
in no degree prejudice the position of the Govern- 
ment in regard to the same." — Qiuere, whether 
the Civil &immisstoner of tbe district was the 

E roper ofScer to be sued in respect of title to 
inda in his district ; but, held, that be as Be- 
spondent could not by such objection defend tbe 
jtidgment which he had obtained or defeat an 
appeal therefrom. Webb v. Wright B App. Ch. 
[318, SZ L. J. P. C. 40, 49 L. T. 14S (F.C.) 

7. Jersey — Practice — Criminoi Catel — 

Special Leave to appeal — Order in Council o/ ISih 
pf May, 15T2.] An order of Court directing a 
Defendant to plead to an information (or other 
analogous proceeding) for libel, and directing 
that having pleaded be should he tried without a 
jury, is not a definitive sentence within tbe mean- 
ing of tbe Order in Council of 13lh May, 1572. 
Special leave to appeal therefrom refused. — 
Quare, aa to granting special leave to appeal.- in 
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COIOm&I LAW— (wnt'nucd. 

oriminal cases in .lersey, or where there ha« been j 
no definitive sentence. EesopF v. Attohnbv- 
Gehkbal fob Jebsev B App. Cai. SOI, 63 L, J. : 

[F. c. ae, a l. t. 331 (p.c.) 

8. JeTfey — -PuUin Regitter of Jenei/ ■ — I 

HtffMralKm by Order of Omrt— H^poiftec.] The i 
legal effect of the registration in the- public 
register of Jereey pursuant to an order of tlie 
Boynl Court of a marri^a contract, is to confer a . 
right of hypothec in reapactofitsproTisiona from 
the date ol the eaid order. Siuon v. Vebnok 

[8 App. Cm. H2, S3 X. J. F. 0. 79, | 
[40 L. T. 238 (P.C.) i 

9. jtfnlfa— Onuirucd'on of Deed — Primo- 

genitura.'] The general rule governing the Bac- 
Ocssion to a primogenitura is that line Is to he 
considered in the first place, degree in the second, 
sex in the third, and a;;e in the fourth. A pre- 
scribed deviation therefrom must not be constraed 
fts interferittK therewith more than is aecessar; 
U> give effect to the deviation.— The deed of 
foundation of a primogenitora preBcribed that sex 
should be preferred to line and degree, and gtive 
certain powers of nomination. Under clause 3, 
ivhich directed ttiat in the events which happened 
the auocesaion should gn "ad nnum e mascnlis 
descendentibua ft femiuisdeeadem line« mascu- 
lina;" N. suoceeded. The clanse further pro. 
Tided that in subsequent successions the order of 
line should be, the direct before the collateral, the 
nearer collateral before the more remote. — The 
deed also cont^ned the following clause :~~5. 
" Quod quilibet possessor pro tempore pra^sentis 
primogenituite, si fiierit masoulus, possit nominare 
eteligere sutunimiuedialumsucceBBorem aliquem 



Temota, vel minor natu, dummodo non pervertat 
ordinem vocationia ot prffilationia superius prio- 
feriptum ; et non facta hujiumodi nominationa 
et eleetione ceuseatur semper nominatua magis 
I>roximuB ultimo poeseseori pro tempore in gradu 
naturffi, et in paiitate gradus major letate." 
On the death in 1875 of N., without issue, the 



In a suit by the Respondent, the son (bom 
I83i) of N.'b youngest sister claiming as nearest 
in degree of nature : the Appellant, the grandson 
(born 1861} of an elder sister of N. contended that 
he was entitled by priority of line: — Held, that 
the Appellant was entitled. 

The devolution of the primogenitura in the 
absence of nominoition must be ascertained by 
•oonstniiog clause 5 relatively to the power of 
nomination givtn thereby, which merely enables 
the possessor to regulate the order of succession 
wttliin the prescribed order of lines. Priority of 
line is always to be regarded, and in the absence 
of nomination priority in degree, and tiien in age 
must also be attended to. Strickland v. Apap 
[S App. Cas. 106, fiB I. J. F. C. 1 (P.O.) 

10. Xamiiiua — Civil Fmcedure Code, 

Art. 474 — Tierce Opposition— Judgment Oreditort 
■ ciaimiiig under their Dditor are hound by hi» acU,'] 
Where accounts between a firm and one of its 
debtors had been settled by a reference and an 
award made thereunder, held, that the judgment 
creditors of the firm could not, without alleging . 



OOLOnAI tkW—eontinaed. 
fraod or collusion in the proceedings on the refei^ 
cnce, be admitted to impeach the award by way 
of tieroe opposition or otherivise. Although they 
were not parties to the reference and were hostile 
to the firm down to judgment, yet by virtue of 
tbo jud)imeut thoy derived right^ mider a party 
I to the reference within the meaning of Art. *7t 
of the Code do Procedure Civilt^. Mahtin t. 
' BovLANGEB - 8 App. Cas. 296, G2 L. J. P. C. 31, 
I [19 L T. 62 (P.C.) 

11. Nova Scotia — Nova Saiiia Seviited 

\ Sialates. ilh Seriet, c. 9— Right to leaie—Vrioritg 
I of Applicalioa.] Nova Scotia Revised Stiitutes, 
4th Series, c. », contemplates the grant of both 
I licenses and leases in all districts whether pro- 
claimed or unproclaimed. The first applicant, 
; whether for a license or a lease, is entitled. Ap- 
' plications must be made in writing to the (Ton- 
missioner or Deputy-Commissioner. A liceosee 
is entitled to a lease under s. 42. " Occupying 
and staking off" is not a condition precedent to 
all leases in an unproclaimed district. Miittv. 
LocKHART 8 App. Gas. 568, 62 L. J. P. G. SI (P.0.> 

12. Qveenilaad — Qaeendand GHutibdirm 

Act of 1867, ss. e, l—PHacipai and Agent— Et- 
toppeV\ In an action to recover penalties aKainat 
the Defendant for having contrary to the Queensr 
land Constitution Act of 1867 sat in the i^eKisla- 
tive Assembly as a member thereof and voted 
therein ; it appeared that M., M. & Co. hod in 
1878 " for and on behalf of the owners of tlie ship 
8. E. " but contrary to the express direction of 
the Defendant (one of such owners), concluded a 
charterparty with the local Government; that 
such charterparty was made in pursuance of an 
agreement betwoun ill., M,,& Co. and the Govern* 
ment to supply shipa of a particulor description 
to carry emigrants, which agreement did not pro- 
vide for any privity of contract between the 
owners of such ships and the Government : that 
M., M.. It Co., were the general a^nts of the 
Defendant to charter ships in which be held 
shares, and that one of the firm was registered as 
manning owner of 8. ff. ; and that it was neitlter 
i alleged nor proved that the Government ever 
I know that M., M., & Co., or any member of that 
firm bad general authority to bind the Defenftamt, 
and had Hoted upon the iNslicf that such general 
authority continued nnrt.'stricted : — MeW,, that 
under such circumstances the Govemthent could 
not have held tlie Defendant bound to them, and 
consequently that he waa not disqualified under 
ti.e Act.— freenuin v. Coohe (2 Ex. 654)approved. 
Qwere, whether In the absence of any notice to 
the Gnvernment of euch special restriction, the 
general authority of the ^ent if known to the 
Government would have sufficed to bind the De- 
fendant so OS to disqualify him under the Act. 

Qusere, also, as to the meaning of " presume to 
sit and vote '' iu s. 7 of the Act. and as to what 
knowledge by a member of his disqualification la 
implied fiieieby, Mileb v. McClwliaith 

[8 App. Cai. 120, 62 L. 1. P. 0. 17, 
[IB L. T. 689, 31 W. B. 591 (P.0.> 

13. Sooth Atislnilia— South Autlraliajt 

Act 22 of 1861, e. 3S-^nnregistered Doed may pn»« 
an Equitable Miglii.^ Although en unregistered 
deed is not effectual to pass any interest in land 
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under b. 89 of Act 22 of 1861. yet it is effectual to 
para aa equitable right to set aside a certtfioateof 
title relatinir thereto whioh hiia been ebtained hy 
fraud. UcEuJaTEE) r. Biggs S App. Cm. 314, 
[62 L. J. T. C. 2S, W L. T. Se (F.C.) 

14. Blraite Settlement — ComtnKtiott — 

Grant in A. hit Bein and Succeisam.] Case 
where the grant by a treaty between tno botc- 
teipiB of a monthly pcnaion to A., his heirs and 
saeceisora, was held, according to its true con- 
itruetion, not to confer such an interest therein 
upon A. as to enable him to assign it beyond the 
period of his own life. Ratena Mana Ghbtna 

AlXtflAPPA OhTTTT D. TdDEU AlMBU BlN Sui/TAN 

Alum Ibkamdbb Shah - B App. Cu. Tfit (F.C.) 

15. ^ Victoria — lex DnmicUii — Lex Loei 

(U applied to tie Pergonal Aeget» "f a Testator — 
Victorian Act No. 388 n/ 1870, s. 2, euh-e. 7— Pm- 
hale Ditty.'] Although the law of a testator's 
demioile governs the foreign personal as^ts of 
Ids estate for the purpose of saecession and enjoy- 
fnent, yet those assets are, for the purpose of legal 
ropreseutation, of collection and of administration, 
aa distingoiahed from distribution among the snc- 
cessorv, governed bjthe law of their own locality 
and not by that of the tester's domicile : — Held, 
tba^ aocording to the true conetraction and inten- 
tion of Tictorian Act No. 388 of 1870, "The 
Dnliae on the Estates of Deceased Persons 
Statnte, 1870," a legal persiinal representative in 
Tirrtoria should, as regards the " personal estate" 
of &e deceased mentioned in s. 2, sab-s. 7> state 
MMnnta cnly of so much thereof as cornea under 
hto control by virtue of hie Vielorian probate. 
Blackwood v. Tbb Qceen - 8 4pp< Oaa. BS, 

fss L. J. ?. C. 10, as L. T. 441, 31 W. B. 64S 

[(P.O.) 

'—^^ Canada — Contribution between co-sureties. 

See Bill or Bkchakce. 13. 
COlOflBaiOV'-To take evidence. 

See Pbaoitcb— EviDBsoB. 2-5. 
OOiaUUlOKEBS—Charity— Consent. 

See Chasitt. 1-5. 
COUOlf— Ftulure — Bight of FvhlU Recreation 
— Tarf inmifficietU for Patture — Caiae of Action — 
Damaga.'] Over trie common of D. the freeholders 
M Sm mancv had a ri)t;ht of pasture and the in- 
habitants of the neighbourhood a right of public 
l«creation. - The owners of two closes adjoining 
the oommon having, by the lawful nser of their 
premiseE, worn away portions of the turf of the 
common, so as to diminish the pasturage, which 
was already insufficient for the proper uumberof 
sheep, the fieeholders (who were also commoners) 
brought an action against the owners of the 
cli«ea for damages : — Keld, that, though the user 
of the closes by their owners caused a diminution 
of the tigbtK^thecomniODets. they had no cause 
of action therefor. Gbobqe v. Ltsaoht 49 L. T. 
[49, 47 3. F. 696 
COnCOS CABKIEE. 
ffae Cabubb ; 

Railway Coiifanx. 
f molltEB— Prerogative of Crown- 
Penal action. 
' See PEHAi.Tr. I. 



COKPAITY :— 

1. AhTICIiBS. 

II. Cost-book Company. 

til. DEBEtlrnBEB. 

IV. DiBEOToaa. 

V. FOEMATIOW. 
VI. LlQUIDATOB. 
VII. MANAaEHENT. 
VIII. PnOMOTEB. 

IX. PBOSPEtmrs. 
X. REDranoH op Capptal. 
XI. Shabes. 

XII. UNnEOlSTBRKD COMPANY. 
Xin. WmDINQ-DP. 

I. COKPAITY — ASnCLES — AppIiaUfon of 
Capital — Vnriaaee of Arlides from Memorandum 
of Aieociatiun.'] By the memorjindum of asaicia- 
tion of a company limited by shares it was stated 
that the objocta of the company were, the cultiva- 
tion of lands ia Ireland, and other similar pur- 
poses there specified, and to do all such otbef 
things as the company miglit deem incidental or 
conducive to the attainment of any of those ob- 
jects, and that the capital of the company wrb 
£1,050,000. divided into 140,001) A shares of £3 
each, and 3500 B shares of £100 eaeh. By the 
Stb of the contemporaneous articles of association 
was provided that the capital produced by the 
lue of B shares should be iovested* and that the 
Dome, and so far as necessary the capita], should 
be applied so as to muke good to the jioldera of A. 
shares a preferential dividend of £.5 pec cent, on 
the amounts paid up on the A shares. Bnbjectto 
this, the B fund was to belong to the owners of B 
shares. The profits of the company, after paying 
the £5 per rent, dividend to toe A shareholders, 
ware to be applied in payment of a non-cumula- 
tive dividend of £5 per cent, to the B shareholders 
and the surplus was to be divided rateably be- 
tween the A shareholders and B shareholders ao- 
cording to the amounts pKid np on their respec- 
tive aharea ;— ifeW, by Chitty J., and by the 
Court of Appeal, that article 8 was invalid, as it 
purported to make the B capital applicable to 

Surposes not witliin the objects of the comfianyai 
eSned by the memorandum of association, and in 
ly not incidental or conducive to the attain- 
it of those objects, and that the directors must 
be restrained from acting upon it. 

e articles of association of a company cannot 
.it in the oases provided for by sect. 12 of the 
Companies Act, 1862, modify the memorandum of 
ftSBOciation in any of the particulars required by 
the Act to be stited in the memorandum. Guin- 
c. Land CoBPoRATiON OF Ibeland 22Ch. D. 
[849, ii L. J. Ch. 1T7, 47 L, T. BIT, 31 W. H. 341 
KCA.) 

S. Application of GapiCal — Sum paid on 

Skarei in advance of CaUi — Contract to pay in- 
terest (Ml tach Advanee—Interett jaaijable out of 
Capital a> teell oa PTofitt."] A Co. was formed 
with a nominsl capital of £150,000, divided into 
£10 shares, of which, by the articles of association, 
half was to be paid on allotment, and the balance 
at such time as the directors Fhonld think fit 
The articles authorized the Board to receive from 
D 2 
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I. COKFAITT— ABTICLU— eonltnufJ. 

anj' moniber, willing to advance it, all or port of 
tlie iiLODey due upon ibe shaieB held by hira 
Wyond the Buiua oalled, and to pay lotereBt on the 
moDey bo paid is advnace at such rate aa fihould 
be agreed on. All tbe capilal was aublcribed, 
and £S per Bhare pud thereon. 5000 sliarea being 
allotted lo M. M. paid in advance, besidcB tbe 
aiDDunt payable on allotment, the further Bum nr 
£5 ou euch of liia abarea, under an agreement with 
tbe Hoard that Guch ailvani^e should carry iolereet 
at £5 per cent, until tbe nholo of the cnpital 
should be called np. No further call had been 
made on tbe sbareholderB beyoadtbe £5 per ehure 
p^d on allotment. No profits bod been made by 
the Co. in a certain year, and a year's interest 
vras due oa the mm advanced by M,, to enforce 
payment of wbloh the action was brought : — Held, 
that M. was entitled to recover from the Co. the 
inteii:Bt dne, aB a debt payable out of the general 
Bsaeta of the Co., including its available capital, 
and not merely out of profits. Be Nalumal FttiuU 
.Assurance Co. (10 Ch. D. 118, 48 L. J. Oh. IG3, 
$9 L. T, 420, 27 W. K. 302), and Ouinneu v. Land 
Corpomtion of Irdand (fupra) distinguished. 
DiiLBo. Mabtik - 1IL.B. It. 871(C.A.) 

3. Conttmeiioa — Paytnent of JUvidendt 

in " proportion to Sharet " — Share* fully and 
jtarily paid up — Participation eq^taUy in DivideHd 
—Companiei Act, 1B62 (25 it 26 Viet. e. 89), Ul 
EehedaU, Tid^-eA, Beg.li; and Gompania Amend- 
ment Act. U67 1 30 431 Fict. c. 131), t. 2i,t«h-i. 3.] 
The capital of a company, incorporated under the 
Acts of 1862 and I86T, consisted of 60,000 sharea 
of £1 each : 40,000 were fully paid-up, and 20,000 
to tbe extent of only 58. per ahare. By tbe TIbI 
urtiole of asaociation the directors may "declare a 
dividend to be paid to the members in proportioD 
to their shares." By the definition clauses the 
■word " capital " was declared to mean tbe capital 
for the time being of tbe company, and the word 
"Bbares" tho shares into which the capital Ib 
divided. In a question whether the directors could 
competently recommend a dividend payable 
each shareholder in proportion to the amount paid 
up upon tbe shares held by him ; — Seiti, affirming 
the decision of tho C!ourt below, that such a 
declaration of dividend was incompetent, because 
upon the true conBtniction of tho articlea nf asao- 
ciiition, read with the Acts of 18G2 and 1867, all 
the aharcB were entitled to participate equally 
dividend, without regard to the amount paid up 
upon each. 

See opinicina of tbe Lords as to the efltct of 
aub-s. 3, B. 21, of tho Compiinies Amendment j 
1807. Oakbank Oh. Co. -b. Crcu 8 App. Cas. 

[48 L. T. S37, 10 C. of B. Caa. (H. I.) 11 
[(H. I., Be.) 

4. Condrutlion — Whefher Dividend pay- 

ahk upoa Namincd or puid-up Capital, when' 
different Aminml* paid up on SHaree.) Tbe 
nomiual capilal of a Co. wns £1,236,660, divided 
into £10 sbares. Ou 31,100 xhares only £7 bad 
becu called up, on Ule rest which were issued the 
whole £10 had been ptud. The artideB made no 
provision for tbe payment of dividends other than 
this : — " the directors may . . . declare and divide 
an interim dividend out of the p^>flts . . . and pay 
the sauie to the members in proportion to tbe 



I. COKPAHT— ABTICUS— WBfmwed. 

capital held by each." The directors w(»e fnrtlie* 
empowered to receive advances from any member 
nf any Bums due upon the shares held by him 
beyond what was actually called up, wid U> pay 
iBt"in lieu of dividends" thereiin. "Capi- 
waa not difined in tlie arHcles -.—Held, that 
the dividends fell to he apportioned according fat 
mount of tlie piid-up capital of muik aharu- 
holder. Oaklank Oil Co. v. Cmm (supra) diatin- 
led. HoGOAMv. Thabsib Sulfuib and Coi^ 
3a- - - ec. of8.Ca*. HSKSc.) 

Conetruction—Sltarei tMned to Ogictr 

of Co.— Trans/eree— CoH.] A provision in artidu 
of association that fully paid-up shares iESued lo 
an officer of the Co. should be retained by bimwid 
not dealt with fur a period of seven jeara: — Held. 
to be a provision for the protection of tlie L'o,uo4 
not to entitle a shareholder lo invalidate a caU 
made at a meeting of directors at which a, tran»- 
ftree of Bucb ahares was necessurily present to 
form a qnorum. Bach transfer having bteu made 
by the consent of the Co. within the seven yeara. 
LoNiKJN ASP Westminbteb Shitly Amociation 
V. Geiftiths - - - ~ 1 C. ft X. IS 

6. Issue of Share* at a Diiaount — Pottte 

of nireclme—Co.'a AeU, 1862 (25 it 26 Viet. c. 89), 
Sclied. 1., Tabk A, Art. 27; 1867(30 * 31 VicL 
c. 131), a. 25.] One of tho articlea of a limited 
Co. provided that, subject to any direction to the 
oontjary tliat might bo given by the meeting 
Bonctioning an increase in capilal, all new sharea 
should be offered to the members in proportion tu 
the extatbg shares held by them, and in the event 
of any such abares having been offered wtd 
declined, the directors might dispose of the same 
in such manner as tliej might think most b-nefi- 
cial to the Co. : — Held, that under the artida t^ 
directors had power to dispose of the shares U a. 
discount Be Incb Hall Rollinq Miij.a Co. 

[23 Ch. Q. MG, n., 80 W.B. 945 
Alteration — Bemoval of directors. 

See COBPANT — DiSECTWKS. I. 

Application of funds — Coats of winding-up 

petition. 

See OoMPANT — WraniKO-DP. 9. 
Payment of dividends out of profits. 

See CoHPANi:— WiMDiMO-up. 26. 
Votes— Proxies — General meeting — Special 

resolution. 

See COMPAHT — ItfAKAOEIUtNT. 2, 

Withdrawal of members. 

See CcmpANT — Windibq-op. 32. 
n. COHF AST — COST-BOOS OOXPABT — CW- 

book Mine- — Setiring 8haTi:?uilder^Coutriliution.'\ 
In a company fomiM on tho coat-book ayslem tlio 
pntctice had been for a shareholder to be at liberty 
to retire on the terms that if the company was 
solvent he received from tlie company a sum of 
money equal to bis rateable proportion of Iha 
exoeas of the asscla above the liabili lias, hut if the 
company was Insolvent be paid to the company his 
rateable proportion of the eiceea of tbe liabiiities 
above the assets. In every case in which a ahare- 
holdor had retired when tbe liabilitieB were in 
eicoaa of tbe assets the purser in calculating the 
value nf the asscla had entered nil the arrears of 
caOa as good debts, aud the ehareholdet retired ou 
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IL COHPAXT— GOR-BOOK WMFAXY^^ntd. 

fajing only his proportinDate part of tho excess 
ii the limbilitiea over the assets acoording to the 
number of shaiefl, without regsud to the sulvenoy . 
or nuolveBeT* of the other shnreholders. — G. gave 
wtiee tu retire in Nbyember, 1879, but no account 
mi made out shewing what he was to pay. In i 
Muth, 1880, an order was made to win<t up tlio 
eonpany. Tlie liquidator, in 1882, made out un 
aeeoont ahewing what C. was to pay, and in 
«itimatui^ the assets omitted all arrears of culU 
owiag by isaolvent sliareholders, and then calcu- 
Jited CT's eontributiou by dividing the excoM of 
lisbilitieB over assets lateably among 0. ami the 
other solvent shareholderB. The Vice-Wardou of 
the StannarleB held that this was correct, and 
udered payment by C. of the amount with which 
he was thus charg^: — Hdd, on appeal, that this 
tleeiskm was ooneot in principle, and that tlie fact 
that on all previous occasions the assets Iiad been 
leokmied witiiont any allowance for the insolvency 
-of penons owing arrears of calls, and the coiitribu- 
tioQ of the retiring shareholder ascortainetl with- 
ent reCeienee to the insolvency of any of the con- 
ttauing sluuceholders, was not sufficient evidence 
of an agreement among the shareholders that the 
eantribntkm of a letinng shareholder should be 
ealcnlated on that footing. 

The oovrse of practice followed by an officer of 
s eompany is not so strong evidence of an agree- 
•BBBt samctioniDg that practice as a course of prac- 
tise in an otdinary partnersiiip of few members. 
• Bat, hdd, that C. was entitled to have the assets 
«f the company valued on the footing of its being 
m going eoDsem, which it was when he gave notice 
^ xetizemsnt, and that the solvency of the persons 
who owed calls, and of the continuing shareholders, 
'iMSt be taken as matters stood at Uie date of the 
BoCios of retizement, and not at the time when 
tiM aoeonnt was made out Be Frank Mills 
MunKoCkx 2SGh.D. 62,62L.J.Ch. 457, 49L.T. 

[193, 31 W. B. 440 (O.A.) 

m. COXPAHY — DEBENTXTBES — Companies 
Claiuee Consolidatum AcU 1845 — Irregularity hi 
.lutte — Trawiferee for Value teithout Notice — 
Edoppel.'] Where a company has power to issue 
legally transferable securities an irregularity in 
the issue cannot be set up against even the original 
holder if he has a riglit to presume omnia rite 
acta. If such securities be legally transferable 
such an irregularity, and a fortiori any equity 
against the original holder, cannot be asserted by 
the company against a himd fide tr.insfcree for 
value without notice. Nor can such an equity be 
set up agaiust an equitable transferee, whether 
tue securities were transferable at law or not, if 
by the original conduct of tlie oonipuuy in issuing 
the seuorities or by their subsequent dealing with 
the transferee he has a superior equity, if tlie 
originsl conduct of the company in issuiug dcbcn- 
tuzes was such that the public were justified in 
treating it as a representation that they were 
legally transferable, there would bo an equity ou 
the part of any person who hod agreed for value 
to tuce a transfer of these debentures to restrain 
the company from pleading their invalidity, 
although that might be a defence at law to au 
action by the transftrror. 
A company having, subject to the conditions iu 



UI. COXPAHT— DEBEHTUBES— coM/i/tiKxi. 

the Companies Glauses Consolidation Act, 18^5 
(8 A i> Vict. c. 10), the iwwer of borrowing, istiUCHl, 
alter resolutions passed at a meeting at which au 
insufficient number of sliareholders were present, 
deb(>nturL'S to the contractor J. B. P., who was 
present ut tho meeting and knew of the irregu- 
htrities of the company. J. B. P. transferred some 
of the debentures to Y., a sub-contractor, for a 
nominal consideration, and some to C. for value. 
Y. had a bill against J. B. P., and P. iliicounted 
it and took as security a deposit of some of the 
debentures which luul been registereil in tlio name 
of J. B. P. These debentures were not transferre<l 
to P. and the transfer to Y. was not registered. 
T. took a transfer of other debentures from Y. for 
a nominal consideration which bad not been re- 
gistered in the name of J. B. P , but the transfer 
to Y. had been ro<d.stered and T. alleged that ho 
gave value to Y. Registration of the transfer to 
T. was refused. Ue brought an action against 
the company for payment and for registration, 
but it was stopped l)y tho winding-up. G. had a 
transfer for full value and registered : — 

Jlelii, that C. had a valid claim to be paid his 
debentures, and that the com{)Bny were estopped 
from setting up the irregularity in the issue of 
them. 

Heldy also, that P. and T. must be treated as 
equital)le transferees only, but without reason to 
suspect any irregularity in the issue, and that 
they could be allowed to recover only such a sum 
as each of them might be able to prove ho Itoud 
fide advanced upon tlie securities which he re- 
ceived. Be UoMFOBi) Oaxal Co. Pocouk's 
Claim. Tbickett*s Claim. Carkw*b Claim. 

[24 Ch. D. 85, 62 L. J. Gh. 729, 49 L. T. 118 

Borrowing powers — Priority. 

See Railway Company. 2. 

Income-tax — ^Deductions, 

See REV£2tUE. 3. 

Winding-up. 

See Company — ^Winding-up. 11, 12. 

IV. COMPANY — DIEECTOES — Dismimd — 
Power of General Meeting — Alteration of Artichtt 
— Costs out of Company s Funds.'] A joiut-stoek 
company whose directors are appointed lor a deli- 
nite period has no inherent power to reiifove them 
before the expiration of that period. 

If the articles of association of a company 
contain no power to remove directors before tho 
expiration of their perioil of office, but authorize 
the shareholders by special resolution to alter any 
of the articles, there must be a separate' sincial 
resolution altering the articles so as to give powtr 
to remove directors before a resolution can bo 
passed to remove any of them. 

Certain shareholders, wlio were appoiutiHl 
directors by a general meeting in the place of tlio 
existing directors, brought au action in the naiiio 
of the eompany against tlie existing directors to 
restrain tliem from acting. The Court lielil tliat 
the new directors were not duly appohited, and 
refused the relief prayed with costs; but inas- 
much as the Plaintitt's substantially represent* d 
tho wishes of the majority of tlie shareholders, 
although technically they had no right to use tho 
name of tho company, the Court allowed the costs 
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IV. COMPAKT— DIBICI0B8— eonftnued. 

to be paid out of the company's ksseti. Ihfebul 

HlDROFATHIO HOTEL Co., Dl^OEFOOL, V. HaUFSON 

[38 Ch. S. 1, 49 L. t. ISO, 81 W. B. S30 (C.A) 

8. LiabUity-^MisappropTiaUoii of Fund* 

by — Repayvtent by IMrnctori — Inve»tment of MoTiey 
mUapproprialed m DebttUtxret of the Company — 
Set-off by DiTector — Compantet Act, 18(i2 {;(5 & 26 
Vid. e. 89) u. 101, 165.] Tbe direotora of h com- 
pasy passed a resolution to pay £!iOO0 to F., nLo 
was one of the promotEra, far eeriioea rendered, 
upon au imderatandiHE, wliicb wag not reduced 
into writing, tliat he sbanld expend £100 in ad- 
Tertisements and edvance tbe lesidue'to the com- 
paoy on the security of debenturei. The directors 

j.__i .-J Ti .1 ey, and he spent £400 

Uie remuining £2600 
-SB, which bo divided 
lin of the directors. 
Tha compaiiy was afterwards wound up -.—Held 
fftffinning the decision of Hull, V.C), tlial iJio 
direoiors were jointly aod seTemlly liable to repay 
the £2600 to the company; that tbo advance of 
the money to the company on debentures iiae not 
a repayment to the compsny ; and that it made 
no dlflerooce whether the arrangement lo invest 
the money in debentures under which it wa« 
orisinally paid to F. was binding or not. 

At the time of the winding-up the company 
was indebted to one o( tbe directors who were thus 
held liable, for money advanced for expenses :-~ 
Beld, that he coold not set off the debt against 
his liability ibr tbe miBappropriation of the com- 
pany'smoney Coventry <aid Diiam's Caie(li Gh. 
D. 660, i-l L. T. 559, 28 W. K. 775) commented 
on. Fkc parU Pellt, Be Aholo-Fbench Co- 
OFEBATiVE Sooicrs - 21 (31. D. 492, VI If. T. 
[838,3IW. B. 177(CA) 

8. LtabHity — Miefeaaanee — Non-feaeanee 

— Misapplication of Co.i Moveyt — Neglect lo 
Eeeouer Moneys dve io Co, — Co.'a Aet, 1 862 (25 it 
26 Vict., c. 89), 8. 165.] The above section has no 
application to a mere non-feasance by a director. 

A. assigaed, for value, au agreemont for an 
tinderlease of mines to tlie W. Co., of which he 
Bubsequeutly became chairman. It was after- 
wards tbuiul ttiat the cooeent of the C. Co.. wLo 
were the lessees, was necessary to the underlease, 
and their licence waa therefore obtained for £5400, 
which was raided by A. out of the Co.'s money on 
an issue of debentures, for some of which he nub- 
(ctibed personally. It was oontended that A. was 
liable to repay the £5400, and that the other 
directors were guilty of misfeasance (1) in allow- 
ing the Co.'s money to be so applied, (2) in not 
recovering it from A., and (3) iu not keeping his 
Bubscription, and reCusiag to give him his deben- 
ttires : — Heldt tliat, this being a mere non-feasance, 
they were not liable. Be Forest of Dean Mining 
Co. (10 Oh. D. IfiO, 40 L. T. ^87, 27 W. B. 594) 
followed. Be Wbdgwood Coal and Iron Co. 

[17 X. T. 6:12, 31 V. B. 181 

4. Liability-'Payment of Dividend* out 

of Capital—Set-off— Siatale of Liimtaiiont.] The 
directors of a limited company Cor stveral yr«is 
presented to the general meetings of sLaieholders 
reports and balance- sheets iu which vuriou)i debts 
known by the directors to be bad wero entered as 
MMt«, so thut m apparent profit wes shewn, 
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though in ^t there was none. The shareiiolda^ 
relying on these dooiuneiits, passed resolntioni 
declaring dividends, which the directors aocord- 
inglj paid. An order having been. mode to wind 
up the company, the liquidator applied, undo' 
s. 165 of the Companies Act. 1862, for an order on 
the directors to replace tbe amount of diridends * 
thus paid out of capital -.-Held, by Bacon, V.O^ 
and by the Court of Appeal, that as regards esoh 
half-yearly dividend, the persona who were direc- 
tors wlien it was paid wero liable lor the whole 
amount paid for the dividends of that li^f-yeai, 
and that Be National Fundi Aiauranoe Co, (10 
Oh. D. 118, 48 L. J. Ch. 163, 39 L. T. 420, 27 
W. E. 302) is ill no way affected by Coventry and 
Dixon's Case (14 Oh, D. 660, 12 L. T. 559. 28 
W. E. 775), 

The order of Bacon, V.C, dtclared them to hu 
jointly liable, but this was varied on appeal bj 
declaring them jujntly and auverally liable ; — 
Held, that even if tbe sliareholders had known tb« 
true fucts, so that tlieir ratification of tbe payment 
of dividends would have bound themselves iDdi> 
vidually, they oould not bind the company, for 
that the payment of dividends out of eorpu* waa 
ultra viral the company, and incapable of ratifica- 
tion by the shareholders : 

Ifefd, further, that tbe fuct that the capital thus 
improperly applied was distributed pro ratd among 
the whole body of shareholders Qid not protect 
the directors, for that tbe shareholders were not 
tbe corporation, and that payment to them would 
not prevent the corporation bcforo niodiug up, or 
the liquidator after winding-up, from compelling 
the directoiB to replace tbe money that it might 
be applied to proper purposes : 

Held, further, tliat the directors could not aet 
off any money due from the company to them 
against tbe amounts which they were oidered to 
replace : 

Held, also, that the claim was for a breeoli of 

trust, and tlmt the Statute of Limitations could 

act bo set np. Be Excbanob BiiMiiroa Co. 

FLiTCBOrys Case - 21 Ch. B, 619, SB L. 1. 

[Ch. 217, 18 1. T. Se, 31 W. B. 171 (OA.) 

5. Liability of, for losses incurred 

through negligence— -Co. formed for making ad- 
vances on real securities — Loss by making un- 
secured advances — Pi-oof of knowledge and 
acquiescenceof director. Caledonlah HKBrrAfiui 
Secdbity Co, v. CunEOtt's Tbcsteb 

[9 C, of B. Cas. 1115 (B«.) 

6. BemitiKration — Coaipaniet Act, 1862 

(25 * 2C Vict. 0. 8'J), s. 165.] The du^tor (rf a 
Co. is not entitled to claim rcmunemtion for his 
servicts to the Co. uoless there is au express con- 
dition 10 that clfect in the oontract under whicli 
he acta. McNadohtan c. Brukton 

[IOC. of 8. Cat. Ill (Bo.) 

Application of Funds — Coats of winding-up 

petition. 

See CoMPABY — WiNDlNO-UP. 9. 
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' ' Power ta iasuo sharFa at b, diacouat. 

See CoMPiNT — Abticlks. 6. 
■ Qnalificotion sliareu. 

See CoMriNT—WiNDrNO-up. 5. 
-r Quorum — Allotment of flliares. 

See CouFANY — WiNDiNQ-np, 28. 
Eenmneration — General meetins- 

See CuMPiNT— Mak*gembnt. 1. 
' 8et-o£f — Damiq^s far miBfeoBiinoe. 

See COMFAMY — WlMDIBQ-UP. 29. 

V. COKPANT— FOEKATIOH— Fre7.'m.'nar!/ CoOe 
^-^oUdtoi — Agreeiaad isilh Promotei — Liability 
9/ Co.'] Where tho promoter of a Oo. employs a 
solicitor in transactioDa prcliminar; to thu forma- 
tion of tliB Co., the merR fact that the Co. hus 
bentflted b; such seivicee iritl not entitle the 
solicitor to sue the Co., except through the pro- 
tnoter, for auoh ptelimiunrf expensea, even thongh 
tlie Co. has acreed nitn the promoter to pay 
them. WJiere, however, a statutory obligation is 
Imposed upon the Co. to pny, thia ie not ao. Be 
TfSBari(3D. G. J. & S. 519, 11 W. E.761)con- 
sidered. 

SemUe, if the aolicitoi had acted independently, 
fcnd not been retained b; anyone, the Co. voula 
have been liable in equity to pay for bia aervi<«8. 
MxparU Pbacb. JieSoTHEiiiiAiiALDii& Chemi- 
cal Co. - - - 32 W. B. 131 (C^.) 
TL WMPAFY — LKJinBATOB — 0#ciai — .^p- 
paid — Coiii — AppUcation for Leave to Appeal — 
Jiaiet of Court. 1S75, O. iF,] On tho -l^tb of 
July, 1881, A pttition woa presenteHl to wind up a 
■HMnpuny. Oa the vame duy an order was made 
by Bacon, V.C, ou au upp'ication by A. thnt bis 
Bams ibould lie taken nlf tho register of share- 
holden and his money returned to him. This 
«rdei waa made in ignorance that a wiudiug-up 
petilion had been presented, and waa drawn up 
uof the 21th of August, 1881. On the 2tith of 
Aogost ■ winding-up order was made by Hall, 
V.O. A. oUimed aa a creditor for the moneys 
ordeisd to bo reitinded to bixa, and his claim was 
allowed. The liquidat«c waa adviaed he ought to 
obtain a deeiaioQ on the question whether V.C. 
Bacon's order waa right, he thereupon took out a 
amnmonB to have the claim of A. to rank as a 
creditor disallowed. Kay, J.,on the 21th of June, 
18G2, disniisaed the summons aa miaconceived, 
■iiiae he had no jurisdiotion to disturb V.C. Bacon's 
•rdar, and refused to give the liquidator hia costs 
out of ihe estate. The liquidiiloi on the 29th of 
June took out a aummoua for leave to appeal 
at^Qst V.C. Bacon's order of the 21th of August, 
1881, and Kay, J.'a order of the 21th of June, 
1862. Kay, J., diamiased this summons with 
oosts, refusing the liquidator bis coats out of Ihu 
estate. The liquidator applied to vary this order ; 
T-^Bld,thataa official liquidaloria a persoawho ' 
aa a general rule is entitled to his costs out of the 
eel»te, and that under O. lv. an appeul would lie. ' 

Bat, he^d, that as the applioatiou of the 24th of i 
Jnue waa a manifest miatalie it waa competent to 
the Judge below t« refuse the liquidator his cjsts 
•f it, and tlie Cowtof Appeal would not interfere ; 
with hia decision, | 

A liqaidator, thongh in some senae a trustee, is 
A p^ agmt bonnd to dijjcharge hli duties with j 
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reasonflble care nnd skill, and may be deprived of 
costs for a mistake which would not be autficieut 
to disentitle tm ordinary gratuitous trustee to 

Beld. that a liquidator who applies for leave to 
appeal from an order ia as a general rule entitled 
to the coals of the application, but tbey will be 
refuaed if the appeal would be frivolouE. 

Held, that if tho applioatton of the 29tb of June 
hod only been for leave to appeal against the 
order of the 21th of June, 1882, the Court of Ap- 
peal would not have interfered as to the costs, but 
that an application fbr leave to appeal agaiost the 
order of the 21th of August, 1881, was reasonable, 
and that as the including in the applioation 
liberty io appeal against the other order did not 
increase the costs, the liquidator inust be allowed 
hia costs of that application out of the estate. 

Leave to appeal against the order of the 21tfa of 
August, 1881, so as to entitle the liquidator to 
costs in any event, waa however refused on the 
ground of lapse of time. 

The principles upon which npplieationa by 
official liquidators for leave to appeal are to be 
dealt with, coDaidered. Be. Silver Vallxt Mikes 

[31 Ch. D. 3S1, 47 I. T. S9T, 31 W. B. 96 (CA.) 

2. O^icial — Appointment — Delegation of 

Judge'i Auihority.'] In the winding up of a Co. 
A. was proposed as official liquidator by the Peti- 
tioner, a shiireholder, who was supported by a 
large number of aharehnldera, whilst B. wub pro- 
posed by other shareholders. Each party having 
Botisfled the Judge that tho nomination of a liqui- 
dator ought not to rest ivitb the other, he directed 
his chief clerk tljat, provided R, an iudependeut 
shareholder, nominated a person who was Impar- 
tial, competent, and unconnected with the Co., 
suoh person would be the right one to unpoint 
The person so nominated was approved by the 
chief clerk anil appointed liquidator, in spite of 
the protests of the other ahareliolders. The Judge 
having refused to discharge the chief clerk's 
order : — Held, on appeal, that the Judge had not 
exercised hia diacretion, and that the appointment 
muat be vacated. Se Obeat Southbkh Mtbobe 
Gou) MiKisQ Co. - - 4B Ii, T. 11 <CA.) 

3. - — ■ Official — OcaapaUon of Prejoieei by — 
Foor'a and Local Board of Health Batei — Sam* 
moTwfor Payment in faU, OMmiteedr^ Where the 
occupation by tho liquidator of the property of a 
company in Uquidation had not been beneficial, 
an application for payment in full of poor's rates 
and jjocal Board of Health ratea made sfter the 
liquidation coiuraenoed woa refused. Re Watson, 
IQPLINS, & Co. 23 Ch. D. 600, 62 L. J, Ch. 4T3, 

[49 1. T. lis, 31 V. E. it* 
Defaulting — Eight of anrely to attend taking 

of accouuta. 

31. 

_^ jf 

See Cob PAN Y — Wihuing-L" 
m, COKFAIIT — KANAaEMZlir — QataiA 
Meeting — Fomere of—Ora-initiea to Servants — St' 
munerration to Directors for pa»t Services — Com- 
paniet Claiues Act, 1815 (8 £ 9 Fief. e. 16),ss. b7, 
m, 91.] A company carrying on business ha* 
power, by the vole of a. guneial meeting, to «x- 
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pend a portion of its funds in gratuities to ser- 
vants or directors, provided such grants are made 
for the purpose of advancing the interests of the 
company. But this does not apply to a case 
where the company has transferred its under- 
taking to another company and is heing wound 
up. 

A railway company which had no provision in 
its articles for paying remuneration to directors, 
and had never paid any, sold its undertaking to 
another company at a price to be determined by 
an arbitrator. By the Act authorizing the transfer 
it was provided that on the completion of the 
transfer the company should be dissolved except 
for the purpose of regulating their internal affairs 
and winding-up the same and of dividing the 
purchase-money. The purchase-money was to be 
applied in paying the costs of the arbitration and 
in pajring off any revenue debts or charges of the 
company, and the residue was to be divided 
among the debenture holders and shareholders. 
After the completion of the transfer a general 
meeting of the company was held at which a 
resolution was passed to apply £1050 of the pur- 
chase-money in compensating the paid officials of 
of the company for their loss of employment, 
although they had no legal claim for any compen- 
ation, and £1500 in remuneration to the directors 
for their past services : — Held, by the Court of 
Appeal (dissentiente Baggallay, L.J.), that the 
resolution was invalid, as the company was no 
longer a going concern, and only existed for the 



purpose of winding-up. — Hampson v. Price's 
^andle Co. (24 W. R. " 
nsurance Vo. 
guished. 



Patent Candle Co. (24 W. R. 754) and Taunton v, 
Boyal Insurance Co. (2 H. & M. 135) distin- 



Per Baggallay, L. J. : — The vote was within the 
powers of the company as it still retained the 
power of regulating its internal affairs i — 

Per Fry, J. : — Remuneration for past services of 
directors cannot be voted at an ordinary general 
meeting unless special notice be given of the in- 
tention to propose such a resolution. Hutton v. 
West Cork Railway Co. - 28 Ch. D. 654, 

[52 L. J. Gh. 877, 689 ; 48 L. T. 626, 49 L. T. 
[420 ; 81 W. E. 542, 827 (C A.) 



2. General Meeting — Proxies.'] By the 

65th of the articles of association of a steamship 
company, it was provided that votes might be 
given personally or by proxy. Article 66 pro- 
vided that the instrument appointing a proxy 
should be writing under the hand of the ap- 
pointor, and should be attested by one or more 
witness or witnesses, and that no person should 
be appointed a proxy who was not a member of 
the company. Article 68 gave a form of proxy 
containing an attestation clause. By a special 
resolution article 68 was repealed, and a new 
form given without an attestation clause, but the 
resolution did not purport to repeal art. 66: — 
Held, by Chitty, J., and by the Court of Appeal, 
that as the special resolution did not purport to 
affect art. 66, the provision requiring the signa^ 
ture to be attested remained in force, and that it 
was not merely directory, but that attestation was 
essential to the validity of a proxy, and that un- 
attested proxies must be rejected. 
Disputes arose -as to the number of directors to 
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be appointed, as to the change of tlie port of the. 
company, and as to the amount of dividend to be 
declared. There having been seven directors, 
five of whom remained in office, a poll was taken 
to deteriuine whether M. and T. should be elected 
and the number of directors continued at seven, 
or whether the five Plaintiffs should be elected, 
and the number of directors increased to ten. A 
poll was also taken on the question whether the 
dividend proposed by the o]a directors should be- 
paid or a larger dividend which had been proposed 
by persons who sided with the Plaintiffs. A poll 
was also taken on the question whether the port 
should be changed or should remain where it was. 
In each case the result of the poll was in favour 
of the first alternative if unattested proxies were 
admitted, but for the second if they were excluded. 
The chairman in each case held the proxies ad- 
missible. The five old directors and M. and T. 
accordingly claimed to be the board of directors, 
and excluded the Plaintiffs. The Plaintiffs 
thereupon commenced their action on behalf of 
themselves and all other the shareholders except 
tlie Defendants, making the company a co-Plain- 
tifi^ against the seven to restrain them from pay- 
ing any dividend except the increased dividend, 
and from excluding the Plaintiffs, and from doing 
anything contrary to the resolution against chang- 
ing the port, and to restrain M. and T. from act- 
ing as directors. After the action was commenced 
a requisition was handed in to the board to call 
an extraordinary general meeting for the purpose 
of considering certain proposed resolutions, ttie 
effect of which would be to confirm the resolutions 
in favour of which the unattested proxies had 
been given, and to rescind the resolutions on 
which the Plaintiffs relied. The Defendants sum- 
moned the meeting. The Plaintiffs then amended 
their writ, and asked for an injunction against tlie 
holding the meeting. Chitty, J., granted an in- 
junction to restrain M. and T. fojm acting as 
directors, to restrain the Defendants from exclud- 
ing the Plaintiffs, to restrain them from changing 
the port, and to restrain them from holding the 
meeting : — 

The Court of Appeal considered that the 
matters in dispute weie matters to be determined 
by the shareholders, and upon undertakings 
being given by both parties to keep matters in 
statu quo, discharged the order of Chitty, J., for 
an injunction and directed the appeal to stand 
over until the sense of the shareholaers had been 
taken at a general meeting to be convened for 
that purpose. Such meeting was held, and a re- 
solution was passed by a large majority rescinding 
the election of the Plaintiffs as directors. 

The Court of Appeal, though holding that the 
resolution not having been passed as a special 
resolution was not an effectual exercise of the 
power given by the articles to remove directors, 
refused to grant an interlocutory injunction to 
prevent the exclusion of the Plaintiffs, but ex- 
acted an undertakinor that M. and T. should not 
act. Harben v. Phillips 23 Gh. D. 14, 48 L. T. 
[334, 741 ; (and, in Court of first instance ; 

[81 W. B. 178) (0 JL) 

3. Internal affairs — ^Where the action of 

a corporation is lawful, the motives therefor^ os. 
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the expediency thereof, is not a suhject of judicial 
inquiry. Oglesbt v. Attbill 16 Otto 605 

4. List of Members — Penalty for not for- 
warding to Begistrar — Continuing Uffence — 11 & 
12 ric«.c43, «. 11— Co.'« Act, 1862 (25 (fe 26 Vict, 
c. 89), 88. 26, 27,1 A Co. having for five successive 
years made default in sending the list of its 
members to the Registrar of Joint Stock Com- 
panies: — Seldt that this heing a continuing 
offence, penalties were recoverable for each year's 
default, and for each day during a period not 
exceeding six months from such default. Reg. v. 
Catholic Life and Fibe Assurance 48 L. T. 676, 

[47 J. P. 608 

VIII. COMPAinr — PBOMOTEB — Solicitor — 
« Officer "^Misfeasance— Co:8 Act, 1862 (25 & 26 
Vict, c 89), 8. 165— Co.'s Act, 1867 (30 & 31 VicL 
«. 131), 8, 38.] A solicitor who a^ts as solicitor to 
a Co. at the time of its formation is not, as such, 
a " promoter " or " oflScer " of the Co., and cannot 
therefore be made liable in that capacity under 
«. 165 of the Co.'s Act, 1862. 

The liquidator in a winding-up of a Co. which 
had been fraudulently started, took out a sum- 
mons for a declaration that the Co.'s solicitor was 
a promoter, and guilty, as such, and also as the 
Ca's solicitor, of breach of trust and misfeasance ; 
that he was, therefore, not entitled to payment for 
his professional services ; or that his bill of costs 
might be referred to taxation with a direction that 
all improper charges should be disallowed, and 
that he might be ordered to repay certain sums 
which he had received : — Held, that he was not 
a promoter or officer of the Co. ; that as soHcitor 
he had not been guilty of any misfeasance ; and 
that he had done nothing to disentitle him to his 
costs, which must be paid him on his accounting 
for the sums already received by him. Be Great 
Wheal Polgooth - 58 1. /. Ch. 42, 49 I. T. 20, 

[32 W. B. 107, 47 J. P. 710 

Agreement with, for preliminary expenses. 

See Company — Formation. 

IX. COMPANY — PBOSPEGTUS — Abndged — 
Fraud— Companies Act, 1867 (30 <fe 31 Vict. 
e, 131), 8. 38.] An " abric^ed prospectus," not 
containing the date of, nor the names of the 
parties to, a contract for the sale of a patent to be 
worked by the Co. to trustees on behalf of the 
Co. : — Heldy fraudulent within the above section, 
although it stated where full prospectuses could 
be obtained. White v, Haymbn 1 C. & E. 101 



2. r- Misrepresentation — Agreement to dis- 
continue Action."] In Aug., 1881, the Plaintiff, a 
shareholder in the Defendant Co. began an action 
against the Co. to have the shares which had 
been allotted to him cancelled and his name 
removed from the register, on the ground of mis- 
representation in the Co.'s prospectus. In Nov. 
of the same year it was agreed between the Co.'s 
general manager and the Plaintiff that the action 
should be discontinued. A further call having 
been made upon the Plaintiff in respect of his 
shares, and a successful application having been 
made to the Court by another shareholder to have 
his name struck off the register, the Plaintiff 
obtained leave to deliver, and in June, 1882, de- 
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livered, his statement of claim : — Held, that tiie 
action must be dismissed with costs, the Plaintiff 
having acted in such a manner as to disentitle 
him to relief. Reid v. London and Stafford- 
shire Fire Insurance Co. - 49 L. T. 468, 

[82 W. B. 94 

8. — Misrepresentation — Notice — Rectifica- 
Hon of Register of Members — Delay — Companies 
Act, 1862 (25 & 26 Vict c. 89), 8. 35 : Table A, 
Articles 95, 97.] The provisions of arts. 95, 97 of 
Table A. to the Companies Act, 1862, for the ser- 
vice of notices by a company on its members, 
apply only to notices relating to the ordinary busi> 
ness of the company, and service in the way there 
pointed out is not sufficient for the purpose of 
fixing a shareholder with knowledge of a mis- 
representation which would entitle him to repu- 
diate his shares, unless he had been guUty of 
laches after notice of the misrepresentation. Re 
London and Staffordshire Fike Insurance Co. 
Wallace's Case - 24 Ch. D. 149, 48 L. T. 955, 

[81 W. B. 781 

Misrepresentation — ^Proof of — Statement by 

agent. 

See Evidence. 11. 

X. COMPANY — BEDUCTION OF CAPITAI— 
Co.'s Act, 1867 (30 <fe 31 Vict, c, 131), 88, 9, 15.] 
The nominal capital of a Co. consisted of 92,56ti 
£10 shares, which, so far as issued, had been fully 
paid up, and of 31,100 new £10 shares issued at 
par to shareholders, on which only £7 had been 
called up. The Co. passed resolutions (1) to re- 
duce the capital of the Co. by reducing the 
liability on each of the 31,000 shares " after £1 
shall have been called up and paid, ' to the extent 
of £2 per share, and exclianging 4 paid-up shares 
of £10 for 5 of the £8 shares, and then (2) to 
increase the capital by the issue of 8224 £10 snares 
to be sold to the public. Certain of the £7 share- 
holders brought an action against the Co. for a 
reduction of the resolutions on the ground that 
they were ultra vires and unjust, as the Plaintiffs 
were entitled to have the unpaid capital on the 
£7 shares called up before the Co. raised capital 
otherwise : — Held (1) that the resolutions were 
not uUra vires, and (2) that they did not preju- 
dice the Plaintiffs' rights, as they had no right to 
insist that the unpaid capital on their shares 
should be called up, and as no injury was done to 
them by restricting their liability. Hogoan v^ 
Thabsis Sulphur and Copper Co. 

[9 C. of 8. Cas. 1191 (So.) 



2. 



Consent to — Creditor — Trustee — Agent 



— Practice — Companies Act, 1867 (30 <& 31 Vict^t 
c, 131) 88. 10, 11, 13, 14, 15.] In a petition pre- 
sented for the reduction of capital of a Co., there 
were produced consents, signed (1) by one of i^ 
body of trustees, creditors of the Co., ** for himself 
and his co-trustees," and (2) by agents of credi- 
tors through whom the loans by the creditors and 
the Co. were originally negotiated, and who were 
in the habit of acting in such matters for the 
creditors, though no special authority to consent 
was produced : — Held, that such consents were 
sufficient under s. 11. Semble, the mere fact that> 
the creditor of a Co., to whom a proposed reduc- 
tion of the Co.'s capital has been intimated, hai^ 
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. aontiimed. 

felled to intimate his diwent or coDient, in larmi 

of 8. 1-1, will not imply couseut to the reduction. 

The Co. lodged in Court a minute, in the 
tenoa of a. 15. aliewitig, with rtspt-ct to the 
Go>'s capital, as altered, the amount thereif, th« 
nnmbei of ghaiRS into which it nos to be divideii, 
and the amount of e&ch share. The Court theie- 
upoQ conQrmed the reduetion of capital set toi th 
in the pct.tiuQ, authorized the reKiattation of the 
order ard uf the miuute b; the Kegititiar of Joint 
Stock Co.a, anil f zed the da; on which the re- 
duction was confirmed, as the date dowii to which 
the Kords " and re^luced " should be added to the 
name of the Co. Be Tiursib SuLrauB and Cof- 
FBB Co. - - - 10 0. of B. Cu. 103 (Be.) 

8. leme of Sharel al a Diieomit — Beju- 

fared ConlTiKi—VUra vira — i'racHix — Notict to 
Creditor) — AdveTtiMjmeai of Petition — Companiet 
Ad, 1862, Selied. 1, Table A. art*. 2ti ajid 27— 
Companiet Acts, 1867 and 1877— Gen. Ord. Nor. 
1862, r. 53— Gm. Ord. March, 1868. rr. 4, 5.] A 
Umitt^ compan; laaj, where so authorized b; its 
articles of asaociation, iasue shares at a diecoun t 
under a cootiact didy registered pursuant to a, 25 
of the Compeuies Act, ]8b7. 

A compaoy was empowered by its articles of 
association to iucrcase its capital by the issue of 
new shares, and to iiWDe such shores at a dibConnt; 
alsolo reduce its capital. Of the company's origi- 
nal capital, which was made ap of £10 shurts, 
some of the shares taken were full; paid up, and 
others were issued and taken at the price of £2 
per sbare, £8 per share being credited as psid in 
pursaancc of a contract duly registered under 
s. 25 of the Companies Act, 1867. Part of their 
capital having been lost the company passed a 
lemlntion fiirtJie reduction of its uuminal amount 
by writing off £7 from each fully paid £10 share, 
and from each £10 share on which £8 bad been 
oredited as paid, and hy reducing all ahures re- 
maining unissued from £10 to £3 per share. 

A petition was theu presented under the Com- 
panies Acts, 1867 and 1877, to obtain the sanction 
of the Court to this resolution, the petition being 
supported by evidence that ail the creditors of the 
company had been paid up to a recent date, 
except oue, who appeared and oonsenled to the 

' The Conrt mode tlie order as prayed, and dis- 
pensed with tlie ngual uotiues to cieditora and 
advertisemeut of the petition. Be Flabbinastom 
I'CBE Co. ~ - ' - - 23 Ch. S. G42 

4. Practice— Adrertiiement of Begiitra- 

Hon of Order coajirming — Companiet Act, 1867 
(30 * 81 Vict. e. 131), «. 15— W. O. Mar. 18ti8, 
r. 20.1 The advertisement of the registration of 
an order confirming the reduction of the capital 
of a Co. and of such aumte relating thereto as is i 
mentioned in the above section cannot be dis- . 
peused with. Be Losuos Steamboat Co. 

[31 W. B. 781 

6- Praetiee—TiOe o/ PetUioit.} A peti- 
tion for the reduction of the capital of a Co. 
should he intituled : " In the matter of tbe Com- 
panies Acts, 1867 and 1877." Be Societe Fean- 
V'Aue LB AsFUALTEB - - - 4S L. I. 410 



ZL OOJOUSn — tatXK — Charge — ConWi- 

btttiott— Locke King-, Act (17 & 18 Vict. c. 113).l 
A testator held shares iu a banking company by 
whose de^i of settlement it was provided that if any 
shareholder did not on demand pay all moneys 
due from him to the company, the directors 
might declare his shares forfeited, and that never- 
thelesB he should still beliuble to paythedebt, 
end it was also provided that a shareholder must 
have paid all moneys due trcm bim to the com- 
pany before he could transfer his shares. The 
testator borrowed money from the company, and 
deposited the deeds of certain real estate with 
them as security. By his will he gave the above 
estate to bis son A., and Lis residuary properly to 
bis other sods. A. claimed that Uie testolor'B 
shares in the bank should contribute rateably to 
payment of the i^U—BeU. by Cbitty, J., and 
by the Court of Appeal, tliat the provisiona of the 
deed of settlement did not create a charge or lien 
ou the sbores for a debt due from the ttuhler. Mid 
that no case for contributian arose. 

UeM, aUu, that if tlie deed of setUement had 
charged the shares with all debts doe from the 
sburebolder to tbe company, a debt for which real 
estate bad been specitieally mortgaged would still 
have been payable out of the mortgaged estate 
before resorting to the shares which were only 
subject to a general lien. Be Duvlop. Duhlop v. 
DcNLOP ' - - 91 Ch. D. 083, U L. T. S9, 
[31 W. B. 911 (CA.) 

9. Transfer in btank—FUdge—Poaer of 

Pledget.'^ The registered balder ot shares in a 
company, wliose articles of uBSooiation did not 
require that a transfer of shares should l>e made 
by deed, deposited the certificates of his shares, 
accompani^ by a transfer executed by himself, 
but with the name of tlie tf.mBforee and the date 
of execution lett in blank, with a person who 
advanced him money, as seenrity for tbe loan. 
No time was fixed for the repayment of the loan, 
and nothing was said as to the object of the 
transfer : — U<M, that the depositee had no autho- 
rity, without a previous demand for Tepaymeot 
of the loan, to sell or sub-mortgage the shares 
and fill in the name of the purchaser or sub- 
mortgagee as transferee. Ee parte Sargent (Iaw 
Bep. 17 Eq. 273, 13 L. J. Ch. 425, 22 W. £. 615) 
distinguished. 

The rules as to the power of sale possessed by 
the pledgee of a chattel apply also to the pledgee 
of a choK in action. Fkance e. Clars. 

in Ch- s. 830, 68 L. J. Ch. sea, 

[48 L. T. 18S, 31 W. B. 374 

Allotment — Repudiation. 

See CoBPANy — Wimdino-up. 28. 
Deposit by applicant — Separate account at 

Bee Bankeb. 1, 
Issue at a discount. 

tiee CoMPAST — Aetiolm. 6; 

COMPABY — BEDUCTIOM OP CaPTTAU 
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Legality — "Acquieitiono/gaitt" — Companies Act, 
laHi (HA 'in VieL c 8)t), i. 4.} The K Free-. 
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hold lAnd Society was oouetitntod by n tnut- ' 
deed made between the membeiB (more than 
twenty in mimbei), and the trustees. Tlie mlos 
of the socistj (which were incorpotBted in the 
tmet-daed), stated thkC its object was "to pur- 
chase a freehold OBlate . . . tmd to divide the 
•atata . . . into lots, and apportion the same 
amrmfj the members." The right to deal with 
the minerals was not to be conveyed, but was to 
" remain vested in the truateea, who shall have 
fuU power to at 11, lease, get, or win the coole, the 
plofiU or pioceeda of which shall be divided 
amongst tlie shareholders:" — Held, that the 
society was ill^al, not having been registered 
under the Co.'s Act, and being an association 
having "for its ol>jeot the acquisitioD of gain 
1^ the . , . BssociatioD . . . or by the individual 
.mombers theraof" within the above sectiun. 
Cbovthkb v. Thobi^i - - 4S I. T. M4, 

[31 W. B. 564 

''■ 8. Loan Boeuiy — Aitociuiion of mure 

Otaa Taady Mejabem — Asiociaiion having fat iti 
Object the ABguilition of (Aun — Gain by Indi- 
mdual Member*— IlUgaUty—Companiri Act. 1862 
(25 * 2(i Viet. c. 89, s. 4.] T. was the pmsidoot 
of a loan society. .The objectoof tlie society were 
to fixrm a fund, from which money might be ad- 
Tauced (o enable shuTehulders tu build or pur- 
chase a dwelling-houae or other buildings, or to 
lend money b> euch other on approved personal 
aecnrity ; tive per ceot. interest viae to be cliarged 
.on all moneys advuoced by the society. The 
BOciety consisted of more than twenty members, 
and was nut registered under any statute. The 
society advanced a umn of money to the Defen- 
dants, who signed promissory notes by way of 
security for the lutui ; and when T. went out of 
office, be indorsed the promissory notes to tlie 
Plaintiff, who sncceeded him. The Plaintiff 
baving sued upon the notes for tbe benefit of 
the society ; — Held, that tho society not having 
been registered, was rendered illegal by the 
Companies Act, 1862 (25 & 26 Vict. c. 89), s. 4, 
it being an association having " for its object the 
acquisition of gain," within tue meaning of that 
enactment; and the Plaintiff could not be in a 
better pcwiCion thou the societ][, and therefore 
could not recover upon the promissory notes. — Jn 
re i'adtUne Total Loia aiid CuUuioa Atsaranee 
Aaociaiiim (20 Ch, D. 187, 51 L. J. (Jh. 344, 
45 L. T, 774, 30 W. R. 326) followed.— /enningj 
V. Hamaumd (3 Q. B. D. 225, 51 L. J. Q. li. 493, 
31 W, R. 40) approved. Shaw r. Bbnson 

[11 Q. h. D. S63, fiS L, I. Q. B. 675 <CX) 
xm. COMFAH? — VmDINQ-HF— £u«ineea of 
the Company oi Home and Abroad — Commenoing 
Bneiaen—Companie* Ad-, 186^ (25 ic 2(> Vict. 
c, 8a), 8, 79, tulft. 2.] When aoompany is iucor- 
poruted to carry on business in the United 
Kingdom and in other parts of the world, and it 
has commenood to earty on its business in s. 
foreign country, and there appears a bond fidt 
inteution to commeucc business iu this country, 
the mere fiict that it bos not actually commenced 
in this coantry the objects tor which it was iucor- 
potaled within a year lixim its incorporation 1e 
not K sufficient ground for orderiug the company 
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to be wound np under the Companies Aot. 1862, 
J. 70, 8ub-s. 2,— PrfnoBM of Itium v. Boi (Law 
Rep. 5 H. L. 176) disouised and distingaished. 
Jte Capital Firb iHsitBANCE Assooiatior ' 

[SI Ch. D, SOe, 63 1. 1. Oh. 90, 47 L. T. 1S3, 
[30 W. E. HI ' 

% Commencement of — BescJuiion for 

Votuntary Liquidation — Compuhory Order — B 
ContribKloriet — Companies Act, 1862 (25 & 26 
Vict, c. 89), H. 38, 84, 130.] After a company 
had passed a. special resolntion for a. voluntary 
liquidation, the Court ordered a compulsory 
winding-up. Within a year before the puasing 
of the resolution,. but more than a year before 
the petition on which the order was made was 
presented, certain shareholders transferred tlieit 
Stares : — Meld, that such aharFholdcrs could not 
foe placed on the list of B contributorifs. Be 
Taubine Co. - S2 L. J. Ch. GBS (afBrmad 

[by CA. ; 49 L. T. S14, 33 W. H. 129) 

8, Conlrib'itonj — " li" liti—Co.'i Act, 

1862 (25 & 26 Vict, c, 89), ». 38.] Procednre 
under a note in the liquidation of a joint stock 
company craviiig approval of list of. and of a coll 
against, members who bad ceased to be such 
within B year prior to the date of the winding- 
up order. Caledonian Heritable Sicubity Cu. 
[9C. ofB. Cu. 1I30(S(>.> 

4. Conlrifcutorj — Conipromise — CoKvty- 

anee.] The liquidators at & Co. agreed to dis- 
charge their claims against a contributory on 
receiving a surrender of his whole estate. The 
compromise proceeded on the faith of a list of the 
coutributory's assets prepared by him. This list 
contained, inter alia, the entiv of a heritable 
property as " held jointly with G." The pro- 
perty belonged to the contributory nnd O. equally 
"pro tndmso,"and the title was u conveyance by 
tlie contributory io himself and O., the survivor 
of them, and the heir of the survivor, in trust for 
the purposea specified in a separate minute of 
ngreemeot and declaration of trust. G. declined 
to concni in grantJog a conveyance of the con- 
tribntory's shale of the property to the liquid 
dalors, and tbe contributory oficred instead to 
assign to them his interest in tbe trust ; — Held, 
that under the terms of the compromise he was 
bound to procure and deliver to the liquidators a 
valid conveyance of one-half "pro indivito" of 
the property, Clabk o. Glasoow Bamk (Lioui- 
DAioits OF) - - & C. of B. Ou. 1063 (Bt.) 

6, Conlrihatory — IMredori' Qualification 

— Agreement to lake ShaTei."] It was provided by 
the articles of association of a company that the 
qualification of a director should bo the holding 
of fifty shares, " provided that this clause shall 
not invalidate any acts of the first directora prior 
to their being so qualifioil." B. was one of the 
first directors, and subscribed tbe memorandum 
of association for one shore, nnd also signed the 
articles. He was present at the first and second 
meetings of directors, but his resignation was 
aocepled at the next meeting. He had neither 
applied fur nor purchased auy shures, and oona 
were allotted Ui him: — Held, that he was not 
liable to have his name plai>ed on the list of 
contrihutoriea in respect of fifty shares, for hs 



( 87 ) 



COMPLETE ANNUAL DIGEST 



( 88 > 



Xm. OOXPAinr— WINBnfCh-UF— con^tntted. 

never agreed to take, or in fact took, any shares, 
although it was his duty to do so. Be Columbia 
Chemical Factory Manure, &c.,Work8. Brett's 
Case. Hewitt's Case - - 47 1. T. 671 

[Affirmed by C. A, 49 L. T. 479, 82 W. B. 234.] 

6. Contributory^ Liquidation Petition — 

Trustee— Companies Act, 1867 (30 & 31 Vict. 
0. 131), 8. 4:0— Period of Six Months— *' Hdd "— 
Companies Act, 1862 (25 & 26 Vict. c. 89)— 
Bankruptcy Act, 1869(32 & 33 Vict, c, 71), ss. 11, 
15, 94, 95, 115.] A contributory of a company 
may present a petition to wind up the company 
where his name appears on the register as the 
holder of shares, though a trustee may have been 
appointed under a liquidation petition Jiled by 
such contributory, during the period of six 
months mentioned in s. 40 of the Companies 
Act, 1867. — The word ^^held" in such section 
has no technical meaning, the true meaning of 
the word being that the name of the contributory 
has been on the register as the holder of shares 
for the period in question. Re Wala Wynaad 
Indl^ln Gold Mining Co. - 21 Ch. D. 849, 
[62 L. J. Gh. 86, 47 L. T. 128, 80 W. B. 916 

7. Contributory — Verbal Aareement to take 

Shares.'] A. was asked to take shares in a Co. 
which was formed in Jan. 1879. In a letter, 
written before the formation of the Co., to the 
vendor of the undertaking, he had declined to 
have anything to do with it. His name was, 
however, inserted as afprovisional director in the 
prospectus, which was sent to him, as well as an 
application form for shares, and repeated circular 
notices of meetings, and call letters. He replied 
to none of these, and there was no writing from 
him till Dec. 1880, when, in answer to a com- 
munication from one of the directors, he wrote 
stating that no one had authority to put the 
shares in his name: — Held, that it was not 
proved he had agreed to take shares in the Co. 
Ooldie V, Torrance 10 C. of S. Gas. 174 (So.) 

8. Costs — Liquidator — Bemuneration — 

Costs of Bealization — Insufficiency of Assets — 
Priority — Internal Litigation.'] Where the assets 
of a company in compulsory liquidation are in- 
sufficient for payment of the costs of the winding- 
up, the official liquidator is not entitled to any 
remuneration. — Where in the compulsory wind- 
ing-up of a company the assets are insufficient 
for the payment in full of costs, the costs of 
realization are payable out of the assets in priority 
to costs incurred in internal litigation, and these 
latter costs, including those of the liquidator, are 
payable rateably, without regard to priority in the 
dates of the orders under which such costs have 
been directed to be paid. — Ex parte Perdval 
(Law Eep. 6 Eq. 519), Cape Breton Co. v. Fenn 
<17 Ch. D. 198. 50 L. J. Ch. 321, 44 L. T. 445, 
29 W. E. 386), and Be Hume Investment Society 
(14 Ch. D. 167, 28 W. K. 576) considered. Be 
1)ronfield Silkstone Coal Co. (No. 2) 

[23 Ch. D. 611, 62 L. J. Ch. 963, 81 W. B. 671 

9. Costs of Petition — Articles — Directors 

— Application of Funds of Company — Ultra Vires.] 
A proviso in the articles of association of a com- 
pany that the directors may ** at any time direct 
any action or other legal proceedings to }ye com- 
jnenced and prosecuted on behalf of the company 
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in the name of the company or of such officer or 
other person as the directors may be advised ; and 
may defend any action, &c., and may release, dis- 
continue, or compromise any such action or other 
proceeding as they shall deem expedient; and 
they shall be indemnified out of the funds of the 
company against all costs, damages, and expenses, 
by reason of such action, suit, or proceedings,'* 
does not authorize the application by the directors 
of the assets of the company in paying the costs 
of a petition for winding up the company presented 
by themselves, but opposed by a number of the 
shareholders and a minority of the directors, and 
the costs of an appeal from the dismissal of such 
petition; and such intended application will be 
restrained as an act illegal and ultra vires. Sbuth 
V, Manchester (Duke of) 24 Ch. D. 611, 49 L. T. 

[96, 82 W. B. 83 

10. Costs of Petition — Withdrawal' of 

Petition with Consent' of Shareholders.] At the 
hearing of a petition by a shareholder the pf-ti- 
tioner desired to withdraw the petition, and the 
other parties, all of whom were in favour of the 
petition, did not oppose the withdi-awal. The 
Court declined to make any order as to costs. 
Be Jabloohkoff Electric Light and Powbb Cou 

[49 L. T. 666, 32 W. B. 168 

11. Debenture-holders — Assignment to 

Trustees for — Preference.] A limited Co., in 
security for sums advanced on debentures, assigned 
certain leases of minerals, of which tiiey were 
tenants, together with the moveables and plant 
on the ground, to trustees, for the debenture- 
holders. The assignments were duly intimated 
to the landlords, but the assignees took no steps 
to enter into possession of the leases, &c. On the 
Co. going into liquidation : — Seld, that the de- 
benture-holders had no preference, as regards the 
leasehold or moveable property, over the ordinary 
trade creditors of the Co., as no possession had 
followed upon the assignment. Observations on 
the dififereiice between trustees in bankruptcy and 
liquidators in Cos. Clark v. West Caldeb Oil 
Co. - - - 9 C. of S. Gas. 1017 (So.) 

12. Debentures — Begistration of, as Bills 

of Sale— ** Liquidation ''—Bills of Sale Act, 1878 
(41 & 42 Vict. c. 31), ss. 4, 8.] In the winding up 
of a Co. it is not necessary, as against the liqui- 
dator, to register under the Bills of Sale Act, 
1878, debentures ; the word *• liquidation " in s. 8 
of that Act not applying to the winding up of 
companies. Ex parte Copland. Be Asphaltio 
Wood Paving Co. - 49 L. T. 169, 82 W. B. 16 

13. Deed of Agreement — Providing Funds 

for Litigation — Maintenance — Champerty. — Co.' 8 
^c«, 1862 (25 & 26 Vict, c, 89), ss. 9,5, 161.] A 
mining Co. which was being wound up under 
supervision wished to sue F. for rescission of a 
contract for purchase of the CJo.*s mines, and to 
recover the purchuse-money, but had not sufficient 
funds. A new Co. was therefore formed, and by 
a deed between the old and new Cos. the mines, 
&c., were assigned to the new Co., who were to 
provide not exceeding £30,000, in part to prevent 
the mine deteriorating, and in part to defray the 
expense of the action against F. The liquidator 
of the old Co. was empowered to re-purchase the 
mine, 80 that he might be able to convey it to F. 
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if the action succeeded. A larj<e majority of share- 17. Petition by Creditor — Right of Cre^ 

holders confirmed the deed at a single meeting, ditors to a Winding-up Order ex debito justitix — 

The liquidator having taken out a summons to Companies Act, 1862, 8. 91.] Although as a 

obtain the sanction of the Court to the deed, and general rule an unpaid creditor of a company 

F. having taken out another to impettch it : — Held, which cannot pay its debts is entitled to a wiuding- 

(1) that in the case of a winding up under super- up order, that order will not be made when it is 

vision the Court may, under s. 9.% without a share- shewn that the petitioning creditor cannot gain 

holder's special resolution, sanction an arrange- anything by a winding-up order, and, a fortiori, 

meut which in a voluntary winding-up could only it will not be made under those circumstances if 

be made by a special resolution under s. 161; the other creditors oppose it. Be Uruguay Cen- 

(2), that notwithstanding the proviso for re-pur- tral Railway Co, of Monte Video (11 Ch. D. 372, 

clmse, the Court could sanction the agreement ; 48 L. J. Ch. 540, 27 W. R. 571) approved, 

and (3) that the deed was not void for either The 91st section of the Companies Act, 1862, is 

champerty or maintenance. The Court, therefore, not confined to cases where a winding-up order 

sanctioneid the deed, giving the dissentient share- has been made, but applies also where a petition 

holders the option of selling their shares. Re for a winding-up is before the Court. 

Cambrian Mining Co, - - 48 L. T. 114 The colliery belonging to a colliery company 

14. Distress for Rent — Landlordr—Qmpa' was subject to a large mortgage payable by instal- 

nies Act, 1862 (25 & 26 Vict. c. 89), ss. 85, 163.] ments, and all its assets had been assigned to 

The rule that a landlord will not be allowed to trustees upon trust for its debenture holders, who 

realize a distress for rent levied on the goods of a ^^ °o present right of action against the com- 

company between the presentation of a winding- V^^J ^r t^e principal of their debts, widch was- 

up petition and the making of a winding-up order, i^ot payable till 1885, but only for the arrears of 

if he is a creditor entitled to prove in th^ wind- interest, which were considerable. The colliery 

ing-up for the rent distrained for .—Held, not to was not worth so much as the mortgage-money, 

apply to a case in which the company were not l>ut it was worked at a profit, and the instalments 

tenants of the landlord (but undertenants of his o^ the mortgage debt were being paid, but nothing 

lessee), and the landlord had accepted as colla- was left to pay interest to the debenture holders, 

teral security for the overdue rent a promissory There appeared, however, to be reason to think 

note of the company upon which he was entitled that if the business were continued, and the coal 

to prove in the winding-up : trade improved, there would be something for the 

Held, that in such a case the'landlord ought to debenture holders. The colliery was leasehold 

be allowed to realize his distress. Ex parte Cle- a^d liable to forfeiture if the company was wound 

HENCE. Re Cabriage Co-operative Supply ^P* ^ holder of debentures to a small amou»t 

Association - 23 Ch. D. 164, 52 I. J. Ch. 472, presented a petition to wind up the company, tha 

[48 L. T. 808, 81 W. B. 397 debt on the footing of which he petitioned being 

*« Execution Camvanies Act 1862 *^® arrears of interest on his debentures. A vast 

{25&26 Vict c 89) « 163— J^fe of Sale Reais- n^aP'^ty of the other debenture holders opposed 

traiumAct{ll&lSVicLc.^^),s.l.i Where an *^^ Pf*^,^* ^k* f^® ""^ ^^"^ suppoiie<l it. 

execution against the goods ot-a company which ^^^I-^^" *^?"?^* *^^ T^ wS-P'^H^.r^ ^?^ 

is being woSndup is Ivoided by the* Companies J?aking a winding-up order, but directed the pet^^ 

Act, 1862.8. 163,it is avoided dtSgether, and the ^^J^vf!?'\LTf-r''' '''' y.?r*fe**r^-^'/^ 

creditor retains no interest under it. ^PPf ^' pj^^^^..? wZ J'r^^^^ !^„^p^'''^'''^ ^^ 

Whether under 17 & 18 Vict. c. 36, s. 1, the ^"""^vJ^r^P^f^oM^^^^^^ t r-t* 

taking in execution of goods comprised in an un- ^^4 Ch. D. 269, 52 I. J. Ch 9^ f^^^'^W 

registered bill of sale defeated the biU of sale 1-31 w. K. 938 (C.A.) 

^olly or only to the extent necessary to give ig. Petition by Creditor wJiose Debt is 

effect to the execution. gM«re.~The ^ition in disputed— Evidence of Insolvency— Dismissal of 

^^"i^^^J'/T^ ^^^T^^Fa ? ^ ^:,?^h%^'^ ^«<*^^ ^ Motion.] B.. a dismissed servant of 

h^r^ X k' ^' ^ii. / ' ^^ ^' : 7W ^' J?' a company, claimed £15 for arrears of salary, and 

580) that It has the former effect, doubted. Ex £95 damages for alleged wrongful dismissal. The 

^'^^^^^^^J.l^' ..^^ J^^^T.^^o?^ Print- company disputed both claims. B. filed a peti- 

INQ Co. 21 Ch. D. 610, 48 L. T. 46, 31 W. B 149 tion to wind up the company, alleging it to be 

[(CA.) insolvent, but there was no evidence of insolvency 

16. • Jurisdiction — Adjustment of Rights of except the common statutory affidavit of the 

Contribuiories — Companies Act, 1862 (25 <fe 26 Petitioner. The company at once moved to stay 
Vict, c, 89), s. 109.] Under s. 109 of the Compa- proceedings on the petition, and in support of the 
nies Act, 1862, the Court has jurisdiction to ad- motion filed an affidavit by their secretary shew- 
just tlie rights inter se of contrii)utories qua con- ing that the claims of the Petitioner were bond 
tributories; it cannot enforce equities which ^(£ disputed, and that the company was solvent, 
persons who, as tortfeasors (being also contribu- Bacon, V.C., ordered that on payment by the 
lories) have been ordered to pay money under company of £110 into Court all proceedings 
8. 165, may have against other persons, who should be stayed until an action to be brought 
happen also to be contributories, to compel them by the Petitioner had been tried. The company 
to make good the money so ordered to be paid, paid the £110 into Court and appealed: — Held, 
Ex parte Goodson. Re Alexandra Palace Co. by the Court of Appeal, that where a petition to 
[23 Ch. D. 297, 62 L. J. Ch. 428, 48 I. T. 424, wind up is improperiy filed the Court has juris- 

[31 W. B. 808 diction on motion to stay all proceedings under 
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an ftbuae of the process of the Court, being 
brought to compel payment of a. email diibt which 
was bona fide disputed, and being unaupportod 
by any eridence that the cumpany was insolvent ; 
that the petition therefore must be dismiflBed 
■with oosIb, and the £110 teturnod to the com- 
vaav. Re Gold Hii.l Mines 23 Ch. D. 210. 

[49 L. T. 66, 31 W. B. 893 (C,A.) 

19. Petition for Comwiisory Order — 

Betolvlion for YoVaniar^ IFiitdinii-up — Svpervi^ 
I'oa Order—Diicrelion of Coart — Compaaiee Act, 
1862 (25 4 2e Vict. c. 89). et. 145, 147.] Where 
a patition for tlio compaleoty winding np of a 
company has been presented, and, btfore the 
bearing, the Bhsreholders giaas a leaolntion for n 
¥olontary winding-up, the Conrt has a discrotiou 
to order the Toluntary winding-up to be con- 
tinued subject to BUperviaion. JRe Oieen'i Patent 
Wheel Go. (29 L. T. 672. 22 W. K. 161) followed. 
He Sihon'h Bee? CkiHBOLiDATiSD Qold Minins 
Co. - - - - - 31 W. B. 338 

aO. Petitioning Credllor's Debt— Com- 

paniet Act, 1862, ss. 80, 82— tcmd) Clatuiel Act, 
1845.] A claim against a limited company by 
a landowner for the amount of purchase andcora- 
penBation money in respect of land taken, which 
has been assessed by arbitTation under the pn>- 
vieionsof the Lauds Clanses Act, 1845, does not, 
until the title has been investigated and accepted 
by the company, constitute a debt in respect of 
which the landowner is entitled as an unpaid 
creditor within the CompaniesAct, 1862, b. S2, to 
apply for a winding-up order. Be Milfohd Docks 
Co, Lister's Pbtitios. - 83 Ch. D. 298, 

[BK L. J. Oh. 774, IS 1. T. 660, 31 V. B. 716 

81. Petilionirm Creditor'a DM — Non- 

jiayment on Demnml — Dday in preaenting Peiilion 
nfter Statvlmy Notice to pay Debt — Receipt of 
Interett—Cenipanie), Act, 1802 (25 A 26 Vict, 
c. 89). ee. 79, 80.] The L company, by special 
resolution, in March, 1881, altered its name and 
admitted a new body of shareholders, but ra- 
maiiied prscticnlly the same company. In 
October, 1881, B. served a statutory notice on 
the company demanding repayment of au ad- 
vance of £500. Tbe stcretaiy of the company 
refused to piiy the amount on the ground that 
the advance whs to the old company, and in May 
and June, 1882. some letters on the subject 
passed between him and B. In July, 1882, B. 
presented a petition for the winding-up of the 
company, which was not in fact insolvent: — 
Eeld, that, as the Petitioner was not hound to 
present his petition immediately upon the cipira- 
tion of tliree weeks after serving the notice, he 
had not waived his demand by delay ;— BeW, 
further, that the receipt by B. of interest on the 
£500 did not operate as a waiver of his demand : 
— Held, also, that B. was entitled to sacceed on 
his petition for the purpose of getting payment, 
^nlees the debt was paid, fur the company had 
no reasonable excuse for refusing payment, and, 
though a petilioQ for winding-up is not the way 
to enforce a liona fide disputed debt, still B. ha<! 
reason to think the company was trifling with 
him. Jie Imfeeial Htdhopathic Hotel (Jo., 
Blacepool - - - 49 1. T, 147 (O.A.) 
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23. Petitii>a» — Priority — Transfer — 

l/Otlf.'] Where a petition for the wiuding-up of a 
Co. is pending, and a later petition is presented 
in another bratioh of the Court boiS fide without 
knowledge of tbe former one, and it is shewn that 
Ihe Co. cannot carry on business any longer, a 
winding-up order will be made upon the later 
]>ctilion, even tliough a motion for its transfer 
imdcr O. li. (IS75) is pending. In such a case 
the usual order as to costs will be made. Se 
Wyhaai) Oobpdu Lead Mininc Co. SI W. B. S2S 

23, Practice— Advertitement of PetiHoa.'j 

In a voTuntary winding-up a petition to have 

Sieetioiis of preference settled was presented to 
e Court by the liquidators. It being staled 
ihat the number of shareholders eiceided 700, 
the Court dispensed with the ordinary notice and 
service of the petition, and ordered only notice on 
Ihe walls and in the minute-book, and advertise- 
ment in two newspapers. Mojjblanb Ibob Co. 
«. Hendebson ' 10 C. of 8. Cai. 494 (Se.> 

at FraclicR—Can^nies Act, 1862, ». 165 

— Affidavit embracing distinct Caiet againet diffe- 
rent Parties — A^davit of iJocuments by Official 
Liquidator.! The official liqnidator of a company 
applied, under b. 165 of the Companies Act, 1862, 
to make a number of gentlemen, some of whom 
were and others had been directors, re^musible 
for acts of misfeasance. The aUcged acts were 
107 in number. E. had been a director only 
during the period in which the flist eleven of 
these acts were done, and it was not sought to 
make him liable in respect of any others. The 
liqniilator filed an afSdavit of IISO folios, includ- 
ing all the cases. E., who appeared alone, ap- 
plied for an order that tlio liquidator might state 
what pangraphs he intended to read against E. 
it appear^ that E.'s solicitor had borrowed the 
afSdavit and was, on his own ehewing. able to 
make out what parts of the affidavit affected B; — 
Held, aCBrming the decision of Chitty, J., ttiat 
E's application must lie refused, for that although 
the Court would intMtere if the cases t^unst' 
different parties were miied up together in a way 
which was oppressive, a Defendant must, a* a 
general rule, ascertain for himself what part of 
Che Plaintiff's evidence affects him, and that 
there were no circumstances in the presentcase to' 
take it out of the general rule, 

E. applied that the official liquidator might be 
ordeiea to make the usnal affidavit as to docu- 
ments in bis possession; — Held, affirming the 
decision of Chitty, J., that such an order ought 
not to be made, for that the oflicial liquidator, 
being an officer of the Court, is not, even in pro- 
ceedings under s. 160, in the position of an ordi- 
nary litigant, and will not, in the absence of 
special circumstances, be required to make a 



affidavit as to documents in his possession, 
though he is hound to produce to tbs adverse 
litigant the documents which the latter reqnites 
to see. He Mciuai. Societt -■ 22 Ch. D. 714, 
[S2 1.. J. Oh, 621, 4B I. T. 661. 
[31 W. B. S72 (O.A.> 

26. ProeKce — Petition — Deinvrroble — 

Evidence gone into — Leave to amettd—O. XXYII.. 
r. 1 (1875).] Upon the hearing of a winding-up 
petition Ihc Bcspondent's counaet, after witnesses 
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t>ftd been examined, raiaed the point timt tho 
petitioD was demurrable. The Court allowed tho 
petition to be amended, on tbe grounds that 
the ReapoBdent ahould have bi-en prompt wilh 
his demurrei', and have inBisted, before evidence 
waa gone into, u|>od a deciaiun thereon. Bs 
White Star Coitbolidated Gold Minino Co. 

[4B L. T. BIS 
M. Prefsrence ShaTeg—Sitrplta Assets- 
Dividend oat of Profitn.'] The artiolea of a Co. 
provided that no dividend should be paid "ex- 
cept out of profilB." The preferonce ehareholdera 
were entitled to receive a diridead of 7 per ecnt., 
which was to be cumulative, " i^iaranteed by tho 
ordioan Bhares." After fading to paf the 7 per 
oent. divideud for aeverai years the Co. was 
wonnd up, and autplns aeaeta, consifltiDg of what 
remained of the paid-ap capital after payment of 
debta, to the extent of £800U, renamed to bo 
divided among the ahareholdera -.—Reld, that the 
preference ahareholdera wero not entitled lo rank 
preferably eioept over profits earned by Hie Co., 
and tliat therefore those assets fell to be divided 
among all the existing shareholders iu proportion 
to the nnmber of shares they held. Momkland 
Ibon Co. v. IIgndebbon ID C. of 8. Cat. 4B1 (Bo.) 

27. Pmeeution of Officers by Liquidator 

—Co.'s Aa, 18G2 (25 * 26 Vict. c. 89X ». 167.] 
The tiquidutor in a winding-up subject to super- 
Tfision presented a petition for a direction, under 
the above section, to institute a prosecution 
^ESinst certain officers of the Co., having been 
advised by counsel that such a prosecution would 
probably result in a convicbion, and £led an affi- 
davit that lie was advised and believed a proseon- 
tion would probably result in a conviction. The 
Co.'8 assets were suificieut to pay a dividend of 
five ahillinga in the pound. The petition waa 
opposed by two-thirda of the creditors of the Co. : 
— Stld, that the petition must be dismissed, for 
there waa not sufficient evidence before the Court 
that a pTisecution would reanlt in a, conviction, 
and the petition was opposed by two-tbirds of the 
creditora, who would have to pay the costs of the 
proseontion, if instituted. Ee Nobtugrh Cocntieb 
Bank - - - - 81W.R.S4e 

28. Bepvdiatilm of voidable Oonlmct lo 

tahe Shares — Change of Directors — AlMiaent— 
Quorum of Direelors.} By the articles of asso- 
eiation of a limited compajiy it was provided that 
the unmbera of directors ahould not be less than 
fosr or more than seven, and G., R.. S, and Y. 
were named the first directors. It was provided 
that two directors should form a quorum, und that 
the con tinning directors niiijht act notwithstanding 
any vacancy in the board. The directors weto 
empowered lo fill up casual vacancies. A prospcc- 
tvia was issued giving the names of the directors 
and mentioning G. as chairman. W., who was 
acquainted, with G., after communicating with 
him, applied for shares on tlia faith of G. and B. 
being directors. At the first meeting of directors 
on tJie 12th of November, 1880, S. and Y. only 
were present, G. and R. having sent in their re- 
signation on that day; S. and Y. elected a third 
director who was not present, and proceeded to 
allot shares. A letter iif allotment iu the common 
form was received by W. about the ISth of No- 
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vember, acoompaniod with a letter stuting that G. 
and R. had roaigned. W. on tlie 27th wrote to 
withdraw his ofter to lake shares on the ground of 
6. and R. not being directors. The company 
refused to withdraw his name. On the 3iil of 
February, 1891, Anderson, another shareholder, 
obtained an order to remove his name from the 
the ground of the change in the booj^ 
^ment wns shewn tliat tlie proceedings 
lu ins case should govern the c.isea of other repu- 
diating allottees : — Held, that although there was 
not a board of four direotora, a qttorum of two was 
competent to allot shares. 

field, alsn, that the letter aocompanyins tha 
letter of allotment, and stating the fact of the 
retirement of G. and R. did not qualify the letter 
of uliotment, so as to prevent it from being an on- 
conditional acceptanceofW.'s offer to take shares. 
Held, therefore, that the allotment was not void. 

Held, by Kay, J., that Wi never had any right 
to tepudiale his shares, but held by the Court of 
Appeal, approving Anderson's Case (17 Ch. D. 
573, 50 L. J. Ch. 269, 43 L. T. 72S, 29 W. R, 
372), that as the application to take shares was 
made on the faitb of G. and R. being directors, 
and they had ceased to be so before allotment, 
the allotment was voidable. 

Whether a repudiation by W. so late aa the 
27th of November would in the case of a going 
concern have entitled him to ho relieved from the 
shares, ouwi-e. But held, by Kay. J., and by the 
Court of Appeal, that assuming W. to have had 
a right to rescind, still as he Imd not bdbre the 
winding-up taken any proceedings to have hi« 
name removed from the register, and no agree- 
ment was shewn that the oases of other repudi- 
ating allottees should be governed by the result 
of the proceedings in Jnd«reon'« Cafie, W. must 
be on the list of oontributories. Fox's Gase (L. E. 
. 5 Eq. 118) obaerred upon, lie Scotiisb Petbo- 
! LBDH Company. Wallace's Case 23 Ch. D. 
[ilS, 49 L. T. 348, 31 W. B. 846 (CA.) 

29. Set-ojf — Claims agaiast Compaay 

asiigjied (o Director and again asaigned by him — 
Notice — Misfeasance of Director — Damages — 
Companies Ad. 1862 (25 it 26 Viet. c. S9X '■ 165.] 
A company was in 1877 ordered to be wound up^ 
U., who was an original director, and had received 
eighty-five shares from the promoter, in 1879 ob- 
tained from creditors of the company assigumenla 
of tliair claims, and on the 25th of February, 

I 1880, assigned them all for value to T., who gave 
notice to the liquidator the day following, and 

. was not at the time aware that the company had 
any claim agiunst H. On the 28th of July, 1880, 
on a summons dated the 3th of February, 1880, 

. taken out by the liquidator under the 165th sec- 
tion of the Companies Act, 1862 (25 & *26 Vict. 
c. 89) against H. for damages, for a misfensance 
in respect of the eiglity-five shajes, an order waa 
made for payment by him of the sum of £2000. 
In 1881 the dividends on these claims against 
the company were ordered to he paid into Court. 
On a summons taken out by T, for payment out 
tu bim:— Held, tliat the sum of £2000 was da- 
mages and not a debt, and that it was not subject 
to any equity on the part of tho liquid;itor to a 
set-off against the dividend^ but that T. wad 
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entitled to them. Ex parte Theys. Re Milan 
Tramways Co. - 22 Gh. D. 122, 52 L. /. Cli. 29, 

[48 L. T. 218, 81 W. B. 107 
(Affirmed by C. A, W. H. 1884, 12) 

80. Stay of Proceedings against Co. before 

Winding-up Order— Co/s Ad, 1862 (25 <fe 26 Vict, 
c. 89), ss. 79, 80, 85.] In a petition for tbe wind- 
ing-up of a Co., the Court, before a winding-up 
order was pronounced, granted an interim injunc- 
tion against a creditor of the Co. who hnd ob- 
tained judgment for his debt, and had executed 
a ** poinding " (in England a " seizure ") of goods 
belonging to the Co., restraining him from pro- 
ceeding with the sale of such goods lest it might 
Erove injurious to the general body of creditors, 
ut reserved any right of preference or other 
right acquired by the poinding creditor in virtue 
of his diligence. New Glendupfhill Coal Co. 
V, MuiB & Co. " 10 C. of 8. Gas. 872 (So.) 

81. Taking Accounts — Surety of De* 

faulting Liquidator — Right to attend — Re- 
opening."] Where the surety of a defaulting 
liquidator has become liable on his bond, he 
will be allowed to attend the taking of accounts 
at his own expense, but it is not the practice to 
give him notice of the taking of accounts. 

H. was liquidator in a winding-up, and the 
G. society became his sureties for £3000, the 
bond providing that the Chief Clerks certificate 
should be conclusive evidence that the bond had 
been forfeited to the amount stated in such certi- 
ficate. H. having become bankrupt, it appeared, 
on accounts being, taken, that there would be a 
probable deficit of £4500. Notice was given to 
the society of the date fixed for the final passing 
of the accounts. On an application by the 
society that the accounts might be re-opened in 
their presence : — Held, that they might be so re- 
opened, but upon the terms that the society 
should pay into Court the £3000 for which they 
were liable, and £100 to meet the expense of 
taking the account, and should undertake to 
pay interest from the date of the application 
upon any sum which might eventually be found 
due from them. The society was also ordered to 
pay the costs of the application. Re Bibmingham 
feREWiNG, Malting, and Distilling Co. 

[52 L. J. Ch. 858, 48 L. T. 632, 31 W. B. 415 

82. Voluntary — Rights of Members inter 

se — Articles — Classes of Members — Distribution of 
Assets — Priorities — Companies Act, 1862 (25 & 26 
Vict. c. 89), ss. 133, 138.] This was a petition, 
under s. 138 of the above Act, by the lii^uidator 
in the voluntary winding-up of an unlimited Co., 
asking that, there being no outside creditors, the 
rights inter se of the several classes of members 
interested might be determined, and that direc- 
tions might be given as to the application of the 
assets. A separate fund was formed each year 
by the members joining the Co. during that year, 
the accounts of such fund being kept distinct, 
and each member receiving " appropriations," or 
advances, out of the particular fund belonging to 
his year of entrance. There were also provisions 
with respect to the closing of funds, and to 
members giving notice of withdrawal. 

TJie interests of four classes of members were 
in question ; (1) Those who had given noti(!c of 
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withdrawal before the closing of a certain fund r 

(2) Those who had given such notice after the 
fund was closed, but before the winding-up; 

(3) Those who had given no notice of withdrawal, 
but had paid subscriptions in advance; and 

(4) Continuing members, who had neither given 
such notice nor paid subscriptions in advance. 
It was argued, upon the construction of the 
articles, on the one hand, that the 1st and 2nd 
classes had a preference over the other members 
respecting the moneys payable by the Co. to 
them, and, on the other, that the articles giving 
priority did not apply when the Co. came to be 
wound up, when all members were to rank pari 
passu : — Held, that the assets must be distributed 
rateably in proportion to the amounts of the 
subscriptions, whether paid in advance or not, 
which the members were entitled, respectively, 
to have returned to them from the Co., as it was 
not the intention of the articles to confer such 
priority in case of a winding-up. Re Alliance 
Society - - - - 49 L. T. 78 

33. Voluntary — Special Resolution — Poll 

— Demand by Five Members — Companies Act^ 
1862 (25 & 26 Vict. c. 89), s 51.] An extraordi- 
nary general meeting was duly held for the 
purpose of considering a special resolution for a 
voluntary winding-up. An amendment to such 
resolution having been proposed, a shew of hands 
was taken, the result of which was in favour of 
the amendment. The chairman thereupon said 
** a poll is demanded," and a poll was accord- 
ingly taken on the spot, and resulted in the loss 
of the amendment. The poll being unchallenged, 
the original resolution was then put and carried, 
and was confirmed at a second meeting. Before 
these meetings took place, a petition had been 
presented by two shareholders, asking for a 
winding-up by the Court. Upon the hearing of 
the petition, which was after the meetings, the 
Petitioners contended that the poll had not been 
openly and publicly demanded by five members, 
and was therefore invalid. The evidence shewed, 
however, that five members present at the meet- 
ing (one being the chairman) had agreed before- 
hand that, if the show of hands proved in favour 
of the amendment, tliey would demand a poll : — 
Held, that the requisite five members need not 
themselves state their demand openly and pub- 
licly, and that the poll was therefore validly 
demanded. Re Phcenix Electric Light and 
Power Co. - - 48 I. T. 260, 81 W, B. 898 

Appeal by company — Security for costs. 

See Practice — Costs. 21. 

Appeal from order on winding-up petition 

—Time. 

See Practice — ^Appeal. 11, 13. 

— ^ Building society. 

See Building Society. 5, 6. 

Contract to take shares — Warranty of autho- 
rity — Summons by liquidator. 
See Principal and Agent. 5. 

Petition — Malicious presentation of. 

See Malicious Prosecution. 2. 



Solicitor's lien — Documents. 
See Solicitor. 11. 
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COXPAHT — Income tax— Deduction— Sums pay- 
able abroad. 
See BsYEinTE. 3. 

Railway company. 

See Railway Company. 

OOXPSVSATION— Artizans' Dwellings Act 
See Abuzans' Dwellings Act. 

'■ Gasworks Clauses Acts. 

See Gasworks Clauses Acts. 

— Injury to surface — Reservation of minerals. 

Siee Mine. 3. 

SUPPOBT. 3. 

■ Injury to surfieuse — Right to support. 

See Scotch Law. 6. 

Landlord — ^Disclaimer of lease. 

See Bankruptcy — Disclaimer. 2, 3. 

Lands Clauses (Scotland) Act. 

See Scotch Law. 3. 

Metropolis Toll Bridges Act— Loss of oflSce. 

See Metropolis. 5. 

Misstatement in particulars of sale. 

See Vendor and Purchaser. 3. 

— r— Prison — Governor — Superannuation. 
iSse Prison. 

Sale of liiine— Title— Conditions. 

See Vendor and Purchaser. 10. 

— - Tel^^ph monopoly — Award of lump sum. 
See Telegraph Act. 

Time for determining, under Public Health 

Act 

iSee Public Health Acts. 2. 

OOXFOaiXION. 

See Bankruptcy — Composition. 

coMFOinmnro felony. 

See Bill of Exchange. 4. 

COittBOlIISB— Action— SoUcitor's costs— Lien. 
See Solicitor. 9. 

'■ ■■ " Agreement to, not under seal. 

See Public Health Acts. 4. 

By executor — Disposition of purchase-money. 

See Executor — Powers. 

— Claim against contributory. 

See Company— Winding-up. 4. 

COXPVLSOBT PILOTAGE. 

See Ship— Pilot. 

OQVCUBBEET ACTIONS. 

See Practice — Stay op Proceedings. 
4-8. 
Executor— Actions. 13. 

CONBinON—Deed— Restraint of marriage. 
See Restraint op Marriage. 

— : — Implied — Guarantee. 

See Principal and Surety. 6. 

CONDITION PRECEDENT— Agreement for lease 
to nominee of A. 
See Landlord and Tenant. 5. 

Certificate of engineer— Arbitration— Special 

Act. 

See Railway Company. 7. 

Charterparty-Freight— Perils of the seas. 

See Insurance, Marine. 1. 



CONDITION PRECEDENT— eon/tnu^. 

Contract — Consideration. 

See Contract. 3, 4. 

Covenant to renew lease. 

See Landlord and Tenant. 21. 

Furnished house — Agreement to pay sum 

for damage to be ascertained by valuers. 
See Landlord and Tenant. 13. 

Taking lands by Board of Works. 

See Lands Clauses Act. 9. 

CONDITIONAL LIMITATION. 

See Will — Condition. 

CONDITIONS or SALE. 

See Vendor and Purchaser. 

Notice of. 

See Auction. 1. 

Sale of Goods. 3. 

CONDONATION— Of matrunonial o£fence&— Re- 
vival. 
See Husband and Wife — ^Divorce. 2, 3. 

CONFLICT OF LAWS— Incorporeal Hereditament 
— Lease made in England hy Englishmen of Sport- 
ing Bight over Land in Scotland— -Absence of Seal 
— Action in England.'] By Scotch law an instru- 
ment under s^ is not necessary for the con- 
veyance of a sporting right, and therefore the 
stipulations of an imsealed lease made between 
Englishmen in England of a sporting right over 
land in Scotland may be enforced by action in 
the English Courts, as the provision of the law of 
England that an instrument under seal is neces- 
sary for the conveyance of a right to an incor- 
poreal hereditament, is not part of the lex fori, — 
Even if such lease were invalid for want of a sea), 
the lessee, after having had enjoyment of the 
right, could not set up the invalidity as a defence 
to an action for breach of a stipulation in the 
lease to leave a good breeding stock of game on 
the ground at the termination of the lease. 
Adams v. Cluttebbuck 10 Q. B. D. 403, 52 L. J. 
[Q. B. 607, 48 L. T. 614, 81 W. B. 728 

2. Lex loci contractus — Brea/ih of Con- 
tract — Force majeure — French Civil Code.] The 
Defendants, a banking Co., carrying on business 
in London, contracted with the Plaintiffs, who also 
carried on business in London, and were Esparto 
merchants, to supply Algerian Esparto (to be pre- 
pared in Algeria) to the Plaintiffs in England. 
The Defendants, however, failed to fulfil their 
contract, being prevented W military operations 
in Algeria. The Plaintifis having brought an 
action for breach of contract, the Defendants 
pleaded "force majeure " under the French Civil 
Code, which prevails in Algeria. On demurrer to 
the defence i—Held^ that the demurrer must be 
allowed, for the parties were located, and the con- 
tract was made, in England, and it did not ap- 
pear that either of the parties contemplated, when 
the contract was entered into,, that the Algerian 
law would be applied to the performance of it. 
Jacobs & Co. v. Credit Lyonnais London 
Agency - - - - 49 L. T. 39 

3. Scotch Divorce — Marriage in England 

between Scotchman domiciled in Scotland and 
Englishwoman — Decree of Divorce by Scotch Court, 
by reason of Htisband's Adultery only — Validity of 
Divorce in England.] The English Courts wiU 

E 
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recosnise as valid the decigion of a competent 
foreign Christian tribunal diBsoMnfr the mar- 
riage between a domiciled native in the country 
ivliere auoL tribunal haa juriadiction, and an 
English woman, when the decree of divorce ia 
not impeached by any apeciea of oolluaion, or 
frand. And this, olthougb the marriage may 
bavebccn solemnized in England, and may have 
been dissolved for a oauae which would not have 
been BufHcicnt to obtitin a divorce in En>;land. 

Wiien an Engliah woman marrieB a domiciled 
foreigner, tbo marriage is conetiluted according; 
to the lex loci contractvi ; but she takes his domidl 
and is subject to his law. 

A domiciled Scotchman mairied, in England, 
an Eagliah woman. Immediately after the cere- 
mony the married couple went to Scotland and 
resided there as their matrimonial home. Two 
yi'an after, the wife obtained in Scotland n 
divorce a vinculo matrimonii, on the grnutid of 
her husband's adultery only. The hoabaml 
came to England and married there another 
English woman, the iiat wife being still alive. 
In a auit for a declaration of the nnlllty of the 
second marriage at the iDEtance of the Becond wife ; 
- — HiM, affirming the deciaion of the Conrt below, 
that the divorce in Scotland was a sentence of a 
O 'art of competent jurisdiction, not only effectual 
within that jurisdiction but entitled to recognition 
in the Courts of this country also. 

Lolley's Caie (Rnas. & Ry. iST) explained ; 
Witrreader V. Warrender (2 CI. A P. 488), G«ti» 
V, GeiU(l Maoq, 255)undiBtinguishable : Maghee 
V. M'AUitler (3 It. (Ch.) 604) also nndistingnish- 
able and afRrmed ; 3f Carihy v. Deeaix (2 Rusa. & 
My. 614) dissent^ from. 

Quxre, Whether a Ixmd fide change of domicil 
which was English at the date of the contract 
would affect Uie qnestion of diasolulion; and 
whether Pitt v. Pitt (4 Macq. 627) would govern 
cases like NSxmei v. Niboyei (4 P. D. I, 48 
L. J. P. 1, 39 L. T. 486, 27 W. R. 203) if tlioy 
arose in Scotland. Harvei v. Fabnh: 8 App. 
[Cm, 43, « L. J. F. 33, IS L. T. 273, 31 T. K. 433, 
[4T J. P. 308 (B.I., E.) 
Bankruptcy petition — Prior Scotch seqnes- 

(mtion. 

Eee Bahkrcptcy — Abtodication. 4. 
CONSEHT — Charity Commissioners. 

See Chabitt. 1 — 5. 
Married woman — Compromise. 

See HcsB*nn and Wife — Wire's Peo- 



. Respondent — Consolidated appeal. 

See Paciliamest— Vote. 3. 
C0N8IDEBATI0IT— Bill of sale— Statement of. 

See Bill of Sale— Fodmalitus. 7,8. 
Contract. 

See Contract. 2 — 5, 



COBTXIIFT— Attachment for. - , 

See Practice — Attacemekt or" Pebso*. 
Disobedience to inhibition — Satia^iction, 

See Ecclesiastical Law. 1. 
COHTHIPT OF COrai — Jitacfimeni— PrtViTeje 
— Police Ooart—Solicilcr — Deblor'i Ari, 1869 
(32 <t 33- Vict. c. 62), «. 4, mb-t. i—D^tm'e Act. 
1878 (41 * 42 Viet. c. 54), ». 1.] Diw)bed!encc by 
I a solicitor to an order of Court made against him 
as an officer of the Court ia a contempt of a 
I criminal nature, and an attachment granted to 
I enforce compliance vrith the order of Court ia 
process of a punitive and diaciplinaty character ; 
I and therefore no privilege from arrest eiists at 
I can he claimed against the execution of the 
attaehmenl. — Privilege fVom arrest for contempt 
I of Court, where it otherwise exists, can be claimed 
I in respect of attendance as an advocate at a police 
court as well as at any other Conrt, although the 
I proceedings at tho police court consist merely of 
a prelimiuary inquiry on a charge of ffelony.— F, 
was a solicitor, and an order was made at Cham- 
bera that be should deliver up certain dicumenls 
and should pay the aum of £10 and terhiin coats. 
This order was made against F. na an officer of 
the Court. F. delivered up the documeota, but 
he did not pay the sum of £10 or the costs. An 
order for ttie attachment of F. for contempt of 
Court was thereupon made at Chambers. F. then 
paid the sum of £10, but he did not pay thecosta. 
He wna arrealed under the attachment, whilst he 
w.is oil his rttum to his offices from a metro- 
politan police court, where he lifttl been as advo- 
■ ntc attending to defeud certnin persons at a 
|iie!imiuary inquiry on a charge of treason- 
felony :— Held, that ho was lint entitled to he 
discliEirged from onal^idy On the gronod of privi- 
ipgu from arrest, the attachment having been 
f-'innted for a contempt of a criminal nature. Se 
FRESToy (W.A,) 11 «. B, L, 646, 82 L. J. ft, B. 
[646, 49 I, T, 290, 31 T, B, e81,B01(G,A.) 

2. Injaneiioa to Itestrain — JitrUdictiiyn— 

Privileged Commmticalion.'] The Defendant in 
an action having, in a letter to the Plaintiff, 
threatened to publish ciioulnr.-' abuiiive of the 
Plaintiff and tending to prejudice the fair trial 
of the action ; — Held, that the Court lins jnrisdic- 
tioD to, and ought to, restrain the publication by 
injunction upon a motion in the action. 

lldd, also, that the Defendant, by aarkin; his 
letters " private," could not impose npnn the 
Plaintiff, who was already at arm's length wilh 
him, any condition upon the mode in which they 
might be used. Eitcat v. Sharp AS L. J. Ob. 
[134, 48 I, T. 64, 31 W. B. 227 
Marriage of ward of Conrt — Practice. 

See Imtant. 9. 
CONTIKQEHT OXTT— Right to 

See Will— Co.N.'iTEvcT 



, 10, 12. 
warding list of 
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C0IITIKUI1T6 OFFENCE— Not fc> 

memticra of Co. to Kegiat 

See COHPAKX— ISlANAIiEl 

I COSTSJiCT—Additioa to Writlen 
I Execuiion.] Where the subjcci . . _ 

I agreement of hiring was ciproesed to be "furni- 
ture, Ac, mentioned in the schedule hereto," and 
I the Bchcdule was added by the Fliuiittff after 
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CONTSAGT — continued, COWl'RACT— continued, 

-executimi : — Seld, that this did not vitiate the payinent for the lithographic stones by means of 

agreemeut. Harris v. TisnfanV 1 G. & E. 66 which the dra.wingd were to be reproduced, or as 

A r^ .-, .. M , :, o X' ^ to the right or property in such stones, but it was 

.. ^' ;r7: (^'^^;!;^^l^-^^^ «««^ Sati$fac- ^nder8t(S)d that the arrangement was to be on 

t%mi--BehiarandOreditm^Contract^ ^he same terms as those existing at the time 

io take less than Sum due, whether valid.-] Judg- respecting copy-books which F. had employed the 

raent for a specific sum having been obtained ^ ^^ l^y^ under which the plates and other 

by the Plaintiff m an action, an agreement m originals were admittedly F/s property. 'I'ho 

writing was made, between the Plamtiff and De- ^^^ reproduced the drawing-books fi4i drawings 

fendant whereby, in consideration that theDefen- ft„nished and paid for by F., by the process of 

dant would pay part of the sum on the signing of chromo-lithography. the first step in which is to 

the agreement and the remainder to the Plaintiff transfer the dialings to " mother " stones, which 

JJ-»1S; nominee by equal half-yearly instalments, ^f themselves, apart from the artistic work pUt 

*^^?^''-"?*^'^*^'^^.^i?^*^^HTiS'^'^'°!? them, were of little value, and from which 

' o"*^^^]'*^^"'^?*- The Defendant duly performed t& drawing were again transferred to working 

All the terms ol agreement on his part :--JTeW, by, ^^ ^^^^ latter were used in the direct pra- 

the Court ofAppeal. reversing the decision of Auction of the chromo-lithographs in thadrawhig- 

the Queen's Bench Diviwon, that the agreement 1^^^ ^he firm, in their invoices and accounS, 

was not binding on the Plaintiff, there bemg no ^^^^ ^^ ^„^ ^^^ i^ ^ ^ ^^ ^^ ^^ the 

consideration for it, and that therefore the Plain- n^ateiials used and sliilled work in preparing the 

t iff was entitled to issue execution for intere^ on drawing-books, but not for the cost of the mother 

the judgment debt Beeri, Foa^ 11 Q B D gtones, apari; from the artistic work r-^TeZd. that 

L»»l» *>» ^' J' <*• «• *»»» 712 CCA.) theoriginal, or •^mother" stones wereF/s property. 

3. Consideration-- Condition 'precedent.'] and that the firm munt deliver them up to F., he 

Where an agreement specified that advertisements consenting to pay the actual value of the stones, 

should be inserted to the value of £90 in part independently of the artidtic work upon them, 

payment of goods tp be purchased to the amount Foster v. Ward - 9 L. K.Ir. 446 (C.A.) 

of £360:— Aw, tliat the Plaintiff was not en- ,- r^ - ^ ±' -n x^i- tt ia^ a ± ^o««- 

titled to recovei in respect of the £90 worth of ,oo\'^^^^^T^-^^^'^i?'^I^ ^""^^^J^ 

advertisements inserted without taking the £360 (^^ * 39 F»<^. c 55), a. Vl^C^tifi^^of En-- 

wortii of goods. MiNSHULL V, Brinsmead gmeer-Wamsey Improvement Ads, 1858 (21 A 22 

° ri C. & E. 97 ^*^** ^* *^**')» ^^^ 1861 (24 Vtot, c. tv,),j The 

^ ' * Wallasey Local Board, a local board of health 

4. Comiderati&n— Condition precedent-^ under the Public Health Act, 1848 (11 & 12 Vict. 

Compromise.] Where an action was compromised c. 63), and an urban sanitary authority under the 

upon terms, one of which was that the Defendant Public Health Act, 1875 (38 & 89 Vict. c. 55), 

should pay the Plaintiff £150, and another that ^ere authorized by the Wallasey Improvement 

the Plaintiff, should pay a third party's claims Acts, 1858 and 1861, to acquire and woik certain 

aprainst the Defendant '.—Held, that the payment ferries between Liverpool and the Cheshire side of 

oi the third party's claim by the Plaintiff was not the Mersey, amongst others Seacombe Ferry. In 

a condition precedent to the Plaintiff's right to May, 1878, they entered into a contract .under 

sue for the £150. Lookhart v. Webster their seal with the Plaintiff for the removal by 

£1 C. & E. 71 dredging of a large quantity of soil from the beft 

6. Consideration.-The Defendant put °^ ^^\ ^^l^^ »* Se«sombe *;erry for £5000, the 

gunpowder into a tobacco-box from which Plaintiff ^7>^t J? ,^,?^«««*^,^ ^^^.^ *^e ^T*i^ 7k ^ 

(witTDefendant's permission) was in the habit of *^« satisfaction of the engineer of the board by a 

filling his pipe, aiid an expbsion, injuring the given day, subject to an extension of time (as th^ 

Plaintiff, witheresult:-HeW,thataclaimmade ?^^°^^ °V?^^,^f ^ 'f'^"^^^) J\ ff *^? 

by the Plaintiff against the Defendant for damages 8ta.ging on the site to be dredged<which belonged 

for such injury wis a good consideration for a note *? ^^f *h«^ S?""*.^ "S^ ^^^f^. ''''* ^ l^moseA in 

executed by &e. latte? to the former. Parker v. time to enable the Plaintiff to complete the work 

Enslow - - 40 Amer. B. 688 (U.8.) by the day naraed-The general superintendence 

^ ot the works connected with their femes was in*- 

6. Construction — Action for delivery up trusted by the board to the engineer, subject to 

of Lithographic Stones — Civil Law — Accession.] the control of a " ferry works committee " ap- 
F. employed W. & Co., lithographers, to print and pointed under s. 200 of the Public Health Act, 
publish coloured drawing-books. Their contract 1875, and acting under the powers conferred by 
(a verbal one) was that P. should pay the artists that Act. The contract between the board and 
employed to prepare the drawings ; that the firm the Plaintiff contained a clause that " if any dif- 
should reproduce them in the drawing-books in ference shall arise between the local board and 
whatever way and by whatever process the firm the contractor concerning the work hereby con- 
might consider best, and that F. should pay the tracted for, or any part thereof, or concerning any' 
firm their proper charges, according to the work thing in connection with this contract, such differ- 
done, so as to cover all their outlay for skilled ence sliall be referred to the engineer, and his 
labour in reproducing the drawings either upon decision thereon shall be final and binding on the 
metal, stone, or wood, as they might decide ; and local board and the contractor." — In answer to a 
their fair and reasonable profits as lithographers, complaint by the Plaintiff on the 15th of January, 
for their knowledge, skill, and attention in so 1879, that his progress was obstructed by the non- 
doing. Nothing was expresseii, either as to removal of the staging, the engineer wrote, "I 

E 2 
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COHTXACT— con^nued. 

' note tltat fon are put to estroexpenae o^ntjcqiirnl; 
OD this delay, and I am prepared to caiuju^iisnti; 
jou for it OD uettlement." Tiua waa re|Kirtud l>y 
the engineer to tb a ferry works committcsi', with 
ao intimation that, " inattmuch aa the l-'laiutitf 

piles had beon removed, the board wouW lie liabli' 
for the rent of the dred|;erB until th& i'laintiir 
coald re-commenoe." The eommittee tlieriu[>nri 
by a minnle which was subeequently cuuGriucil 
by the board ordered the engineer to usu nli i<j)etd 
in the I'emoTsl of the piles. The stagiHE; r<^rc>rrL<<l 
to wae not in feet remOTed until Seplemticir, IKTll, 
and the Plaintiff was put to considerabln fsimnsd 
in conEequenca of thia delay, by the detention of 
hia plant and for the hire of diedgeB and ninrhi- 
-nery, &o. Theworka were completed on the 11th 
.of November. — After Home correapondeneebetwctn 
the Plaintiff and the engineer aa to the amount 
due to the formet on aeoonnt of the contrar'l miJ 
for delay, the latter gave the Plaintiff tlio foUon- 
ing certificate ; — " I certify that Mr. Georere Law* 
BOD haa completed to my satiBfection the wmk 
which he contraotod to execute at Spocninbi: 
Ferry for the Wallaiiey Local Board, and that h<: 
is therefore entitled to tbo emn of £500, liL'iiij^ tlie 
hftlaooe of the sum of £5000 montiorittl in liU 
contract after deducting £4500 already [jiiid liiin 
OD aecoQct ; and I further certify that Sir. GLmj^v 
LawBon !a entitled to tile further suoi iif 
£565 19». 2± for entra work executed by him at 
SeacoDibe Ferry in connection with the enid cni- 
tract, being the balance of £1321 10«., after de- 
dnoting£758 10«. lOd. pwdbythe Wallnaoy LochI 
Board at hig request for the hire of dredger, tn^', 
hoppera, and insurance; acd that auch acivcr]i] 
balaDces of £500 and £505 19(. Sd. are to be! r.- 
ceived by Mr. George Lawson in full Bntif^fni'lion 
of all hia claims on the Wallasey Local Bnan) for 
work executed by him at Seacombe pnraiiant to 
the contract and tn connerfion icilh it," — The 
"Plaintiff declined t« accept those snmB in Bfttiafac- 
tiOQ. but claimed a balance of £21H9 3«. 11^.— It 
was admitted that nene of the forms pi«;iCTibe'l by 
the PuhUc Health Aot, 1875, s. 17*, were complied 
with, that there was no conBideiation for any con- 
tract entered into or action taken by the Defendant 
board except as appealed in the case, and that no 
document other than the original contract was 
under the seal of the board :— fleW, firHt, ilin-t. 
lookingatthe terms otthe contract which providtd 
for ft definite amount of dredging to be ^Inuo by a 
oertain time, with power to the engineer lo extend 
that time as he should think reasonable in cnae of 
the non-removal of staging, there was an implied 
contract on the part of the board that the removal 
of the staging should not be unreasonably de- 
layed; and that for thia breach, if proved, the 
Plaintiff would be entitled to recover damagea 
from the Defendant!, — the propermeaaurt of e^ucIi 
damages being the Iobb which the Plaintitf hud 
unavoidably sustained in couBequence of cueh un- 
reasonable delay; secondly, that this ivas Jiot a 
difference "concerning a matter in criiiueclinn 
with the contract," aa'to which the decision of the 
engineer was to be conclusive. LAWEO^ i: Wal.- 
LiSET Local Boabd g2 L. J. Q. L. SOS, 46 t, T. 
[SOT, 47 J. P. 437, (and in Court of first in- 
[■tsnce, ]] Q. B. D. t29J (C.A.J 



OOTrmAm— continued. 
B. - 

consideration for the sale of the minerals i 
tain lands which had never been worked waa 
£800, and a further sum of £200 out of " the Gret 
and readiest of the profits which may be derived 
from the said minenda." The minerals were not 
wrought, and yielded no return to the purchaaer 
fur 13 years. They were then let to a tenant: 
— Held, that " profits" meant profits as shcwi] in 
annual profit and loss accounts, in which 5 per 
cent, interest on the £800 from the date of the Bale, 
and a amn for depreciation of the aubject, hod 
been debited. ANDEsaoN r. Alston 10 C. of 8. 
[Cas. 177 (Bo.) 

9. Novation — Ai^inn <ijain«( Finn,'] 

Where an individual has entered an appearfttwe 
in an action against a firm, there must be a nova- 
tion to render liim liabla for a debt contracted be- 
fore he waa a member. Crifps e. Taffin 

[1 C. * E. U 

10. Per/ormanee — Impou&itUg of — 

Saggetlion of Breadtei,'] To a anggeation of 
breaehea on a bond, entered inti) by a collector 
and two sureties, for the due ct^eetion of pttblio 
moneys, alleging that he did not duly colloct, or 
pay, or cause to be paid ... alt the puMIe 
moneyB Uiat he was oy warrant required to 
collect, but that there was atill a pOTtion un- 
collected and unpaid, the Defendant pleaded, 
that by reason of parolysia he waa rendered per- 
mancntly incapable of coUccting the moneys, or 
of appointing a deputy te collect them; and 
as a further defence pleaded that the breaches 
Bu^esled took place before tiie entering up of 
tbe judgment on the bond, and not after : — HrM, 
on demurrer by the Plaintiff^ that the defences 
were bad, Bbuast Bakkiho Co. v. Hamilton 

[18 L. B. Ir. lOS (O.A.) 

11. SeKimon—Breai^ — Eeeeufory Gon- 

traet — Mviiuil Coveoaitti — Bemmeiati^n, oe- 
qaiaced in hut not acted upon.'] Where one party 
to an executo^ ctmtract expresaes to the other 
hia determination not to perform the sane, and 
the other acta thereon, the latter has on im- 
mediate right of action ; he is not, however, 
entitled to regard tbe contract as rescinded, 
unless the intimation of the intention of the 
former not to be bound by the contract is final 
and conclusive in its nature. 

An executory contract, consistiikg ot mntori 
covenants, was entered into by M. and S. S. 
having intimated to M. that be did not intend to 
oarry out the contract, M. acquiesced, but did 
not act upon such intimation. Before the time 
for performance had arrived, S. changed hia 
mind, and expressed hia intention to carry out 
the contract. M., having, on the groand that 
the contract was rescindecl. refused to perform 
his part of it, S. brought an action te enforce it: — 
Held, that M. could not treat the contract as 
rescinded, and that the alleged breach by S. did 
not entitle him to decline to fulfil his own part of 
the contract ; for, if such breach had caused biiii 
iojory, his remedy was by a scnirate action for 

dtUUSgeS. SOCIETEGEMKBALBDEi'ABISn.MlI.DeitS 

[49 L. T. SG 

12. Iteteiieion,] Circumstancea in whidi 
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WKTRACT— continued. 

the purchaser of & horse, who had retained it in 
his custody for ahoat six weeks after intimation 
to the seUer of rejection, was held not barred 
from recovering the price. Caledonian By, Co. 
V. Bankin - - 10 C. of S. Gas. 68 (8o.). 

13. Validity — Illegality — Agreement by 

candidate for a public office that, if elected, he 
^ould appoint the Plaintiff his cbief deputy : — 
Held, void, as against public policy. Bobertson 
«. BoBiNSON - - 89 Amer. B. 17 (n.S.) 



14. 



VcMdittf — BepreientaUcmB influencing 



Conduct — Interest in Land — Part Performance — 
Statute of Frauds, s. 4.] An intestate induced a 
woman to serve him as his housekeeper without 
wages for many years and to give up other 
^prospects of establishment in life by a verbal 
promise to make a will leaving her a life estate in 
land, and afterwards signed a will, not duly 
attested, by which he left her the life estate : — 
Held, that there was no contract, and that even if 
there had been and although the woman had 
wholly performed her part by serving till the 
intestate's death without wages, yet her service 
was not unequivocally and in its own nature 
sefi^rable to any contract, and was not such a 
part performance as to take the case out of the 
operation of the Statute of Frauds, s. 4; and 
that she could not maintain an action against 
the heir for a declaration that she was entitled to 
a life estate in the land. Loffus v. Maw (3 Giff. 
592) disapproved. Madpison f . Alderson 
[8 App. Cas. 467, 52 I. J. Q. B. 737, 49 L. T. 303, 

[81 W. B. 820 (H.L., E.) 

^ — Agreement for lease. 

See Landlord and Tenant. 1-5, 24. 

' ■ ' Apprenticeship — Place of performance. 
See Apprentice. 

■ ■ ' Bteach — ^Measure of damages. 

See Damages. 1-6. 
Evidence. 3 

■ Btdlding. 

See Building Contract. 

— Carriage — Special condition. 

See Carrier — Goods. 4. 
Carrier — Passengers. 1# 

w_ Compromise of suit for restitution of conjugal 
rights. 
See Husband and Wife — Contracts 

' BETWEEN. 

' Compulsory Church Bates Abolition Act. 

See Church Bates. 

•^ — Consideration — Negotiable instrument. 
See Bill of Exchange. 8, 4. 

Corporation — Not under seal — Public 

Health Act. 

See Public Health Acts. 3, 4. 

— Lex loci. 

See Conflict of Laws. 

— Married woman — Charge on separate estate. 

See Husband and Wife — ^Wife's Pro- 
perty. 1. 

— Bailway Co. — Charge for weighiDg goods — 

Ultra vires. 

See Bailway Company. 3. 



COm!RA(T£— continued, 

Beference to arbitration — ^Provision for. 

See Arbitration. 1, 3r 

Sale of goods. 

See Sale of Goods. 

Sale of realty. 

See Vendor and Purchaser. 

Specific performance of. 

See Specific Performance. 

Statute of Frauds. 

See Frauds, Statute of. 

Suretyship. 

See Principal and Surety, 

To take shares in company. 

See Company — Winding-up. 5, 7, 28. 

Written — Parol evidence to explain. 

See Evidence. 6. 

CONTBACTOB— Liability of employer for act of 
adjoining landowners. 
See Principal and Agent. 10. 

CONTBIBirnON — Cost-book mine — Betiring 
shareholder. 
See Company — Cost-book Company. 

Co-sureties — ^Indorsers. 

See Bill ofe* Exchange. 13. 

Co-sureties — Policies on life of debtor. 

See Principal and Surety. 1. 

Shares in bank — ^Deposit of deeds. 

See Company — Shares. 1. 

CONTBIBUTOBT. 

See Company— Winding-up. 2—7, 16, 
28. 

CONTBIBirrOBY NEGUOEVGE, 

See Negligence. 

CONVEBSIOH — Goods — Measure of damages. 
See Damages. 11. 

Partnership assets — ^Bealty — ^Probate duty. 

See Bevenue. 9. 

Title-deeds — Demand and refusal. 

See Limitations, Statute of. 4. 

CONVEYANCE. 

See Deed. 

Fraudulent. 

See Fraudulent Conveyance. 

. Lunatic — Avoidance. 

See Lunatic. 2. 

-Married woman. 

See Husband and Wife — Contracts 

BETWEEN. 

Husband and Wife — Wipe's Pro- 
perty. 2, 11. 

Scotch— Ambiguity. 

See Scotch Law. 1. 

Voluntary. 

See Voluntary. Conveyance. 

CONVEYANCING ACT, ISSl—ForfeUure, Belief 
against—^ & 45 Vict. o. 41, «. 1^— Pending Pro- 
ceedings — 0. LViii. r. 5 — Power of Court of Ap- 
peall A landlord brought an action to recover 
the demised property under a proviso of re-entry 
for breach of a covenant to insure. The Defen- 
dant claimed relief under statute 22 & 23 Vict, 
c. 35, s. 4. The plaintiff obtaiae4 judgment ou 
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COWETANCmO ACT, iMl'-cantinued, COYTEOLD^Arbitrary Fine^-OmisfUm to demand 

the «h of July, 1881. On the 4th of Augnst ^^ Sum^Immoved Annual Value.'] A lord^ 

the Defendant appealed. A stay of proceedings ^^o is entitled by the custom of the manor to a 

WM granted and continued, so that the Plaintiflf reasonable fine upon admission to a copyhold 

never obtained possession. On the 1st of January, tenement, may demand and recover such fine by 

1882, the Conveyancing Act, 1881, came into the description of the improved annual value for 

operation, after which the appeal came on to be a certain number of years of the tenement to 

heard :— jHeW, that the Conveyuncing Act, 1881, ^hu-h the admittance relates, and without stating 

B. 14, subs. 2, is not confined to breaches taking m money the precise amount of the fine.— Deci- 

place after the Act came into operation, but ex- sion of Queen's Bench Division affirmed. Frabkb 

tends also to breaches committed before the Act. «^- Mason 10 Q. B. D. 398 ; 11 Q. B. D. 674 ; 62 

and to procee^ngs pending when the Act came U*'*- **• B. 423, 643 (and, in Court of first instance : 

into operation, and that as the landlord had not [*» !•• T. 269, 31 W. B. 660, 47 J. P. 868) (C. A.) 

obtained possession, but the action was still pend- Trustee of, dying without an heir — ^Vesting 

ing, there was jurisdiction to grant relief to the order, 

tenant under that sub-section : — Held, ialso, that See Trustee Acts. 5. 

assummg the judgment of the Court below to OOTTSUiWlt--^ Booh*' ^Cardboard cut to imitate 

have been correct according to the hiw as it then Picture^CopyrigU Act, 1842 (5 <fe 6 Vict. c. 45), 

stood, the Court of App^l could grant to the ,. 2.] C. brought an action to restrain the in- 

tenant the relief to which he was entitled accord- fnngement of copyright of a certain book, with a 

ing to the law as it stood at the hearing of the picture or design, entitled (and registered as) 

appeal, since thfe general orders provide that ap- tt The Christogmph : The Christian's puzzle : 

peals shall be by way of re-hearmg, and give suitable for aU sects and denominations." This 

power to the Court of Appeal not merely to make "book" was an envelope, with the above title 

any order wluch ought to have been made by the printed thereon, and contaming a piece of card- 

Court below, but to make such further or other jj^^^^ c^^ so tliat the shadow cast by it resembled 

order as the case may require. Qjjilteuv. Maple- the well-known picture ' Ecce Homo,' and also 

^^ ' ^ ^;5:.^;?^ ^ ^'J^^'-^J^.V.i'/^: ^^^ Iwies (not claimed as original) which served 

[661, 31 W. B. 76, 47 J. P 842 (C.A.) for a key to the puzzle i—Held, that the design 

2. JRe-entry — Belief against^Pleadinga— was not the subject of copyright, and the title wai| 

44 & 45 Vict c. 41, «. 14, subs. 2.] In an action tlie only thing that could be registered. Cabli; 

for the recovery Of lund for breach of a covenant v. Mabks - 62 L. J. Ch. 107, 47 L. T. 482, 

to repair, relief will be granted under the above [31 W. "SL 227 

•Act, although the premises are in a very dilapi- 2. Book— Illustrated Catalogue— Book of 

dated condition, and the relief was not claimed Engravings— Copyright Act (5 <& 6 Vict. 0. 45).] 

by the pleadings- MiTCHiflON v. Thomson The PlaintifEs, who were upholsterers, published 

[1 C. & E. 72 an illustrated catalogue of articles of furniture 

8. **Eent having no money value**— En- which was duly registered under the Copyright 

largement of long Term into Fee Simple— U & 45 Acts as a book. The illustrations were engraved 
Vict, c, 41, «. 65, wh-%. 1.] The words " a rent fr«m original drawings made by artists employed 
Having no money value," in the above sub-soction, ^y ^^ Plaintiflfe, but the book contained no letter- 
mean a rent which, when received, has no money P^ess of such a description as to he the subject of 
value, so that a merely nominal rent of three copyright, and it was not published for sale, buj 
shillings, even though not regularly paid, is not was used by the Plaintiffs as an advertisement, 
within the subsection. Be Smith «fc Stott's Con- The Defendants published an illustrated cata- 
TBACT - - 48 L. T. 612, 81 W. B. 411 logue, many of the illustrations in which wer6 

M a 1 ^ n IX 1. ^ J £ rt ^ copicd fronji those in the Plaintiflfe* book : — Kdd. 

r /* rr^ ^J^tt%'^ l^ /, f %xrZ 4. by t^® Com-t of Appeal (affirming the decision of 

Infant-44: & ^^Vtctc. 41, «. 41.] The Court Vic^Chancellor Ml), that the PlainUflfs were 

ordered, under the above section, the sale of entitled to an inj notion restraining the Defendants 

realty to which an m&nt. was entitled contm- f^„i publishing any catalogue, containing illus- 

gently on attaining the age of twenty-one year^. trations copied from the Plaintiffs' book. 

Me LiDDBLL. LiDDEU. r. LiDDM-L A ooUectiou of prints published together in a 

LO^ L. J. un. ^7, 31 W. &, 238 volume is a book within the meaning of the Copy- 

A — — Agreement for mortgage made before Act. right Acts, and the proper subject of copyright. 

See M0BT6A6E. .2. though it contains no such letterpress as could foe 

Foreclosure — Order for sale. t*^® subject of copyright, and it makes no difference 

See Mortgage. 12. *^at thi® book is not published for sale but only 

Power coupled with a duty-Belease. ^^ ^« ^^ ff ^^"^^TnT^V t ^f"^ I'^F^r^J 

j%»fi PftwTTO 7 (^^^ ^^P- 1* ^<1- ^07, 41 L. J. Ch. 606, 27 L. T. 

oeerown^. /. 27, 20 W. R. 963) overniled. Mai^e v. Junior 

Power to appomt new trustees. Abmy and Navy Stobes - - 21 Ch. D. 369, 

See Tbustee. 2. [62 l. J. Ch. 67, 47 L. T. 689, 31 W. E. 70 (C.A.) 

Eestraint on anticipation— Binding wife's 3. Book — Infringement — Defence that 

^P-^^ff^' _,_ ___ Book said to have been pirated contained false 

See Husband and Wipe— Wife b Pbo- Statements.'] It is no answer to an action for in- 

pebty. 6-9. fringement of the copyright of a book that its 

■' ' ' Sale by trustees — Purchase-money. author had in some incidental cases made such 

See Vendob and Pubchasbb. 8. mistakes as might involve him in a penalty under 



Wall v. Mabttn 11 ft. B. S. 108, Sa I. J. ft. B, 
[S5B, 31 V, B. TIB (uid, la Court of first iiiitano«, 

] [47 L. T. 47, 46 /. P. 679) (C.A.) 

7. Photograph — " Aathor "—Joint Aatluira 

' —CopyrigM Act, 1862 (25 & 26 Vict. o. 68), as. 1, 
i.} A. uud B, carried uu buainosa in copartnei- 

I ship aa photogmphtitB under t)ie firm ot* the L. 

, Company. Tlicy did not lake photogi-apha thtm- 

' selreB, but timployed maiiagora and a large staff 

■ of photoEmpliio artisls o 
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COFTBIQET — continaed. 

the Copyright of Designs Acts, e.g., by nntroly 
desDribing designs and articles sa " registered " or 
*- patent. ' Macf^&lame v. Oak Foundky Co. 

[10d.oIB. Cu. SOllBo.) 

4. Deiijfni — Article in tv>o parts, Segi>- 

Iralioa Mark on one oaly^IUegiliility of Begiitra- 
turn Xark—O^right {Desigtii) Act, 1812 (5*6 
Vict. o. lOOX «». 3, i, 7. 8.] A butter diah and its 
cover is one " article of manufauture " within tbo 
above Act, and is aulficiently stamped when the 
registration mark is on tlie dish alone, though Ibe 
cover is separate from tbe d isi' and has the whole 
of llie design on it. 

Semblc, tbat an article does not lose the pro- 
tection of tlie statute when part of its reglatration 
■Dark becomes iUcgible during the proccia of 
inauuEactur& FiELDoia v. Uawlbv 

i;48 L. T. 639, 47 J. P. S82 

fi. Dramatic Enlertainmeat — Plane of — 

Amateur Per/mTitaiute—FenaUy-^ dc i Wilt- i, 
«. Id— 6 A 6 Fid. c. 45. i. 20.J At an amateur 
perfoimaoce of a copyrigbt play at a hospital, the 
■tdmission was free, the governors of the hospital 

eyias forseats, costumes, £c,, and the performers 
ling tickets for their Menda. A reporter of a 
theutrical newspaper att4:nded. by invitation: — 
J3(Jd, that the performers were nut litible to pay 
peualtiea to the owners of the copyright, the place 
irf performauoe not being a " place of dramatic 
entortiinment " within the above Acts. Wall v. 
rajtor (infra) considered. Duck v. Bates 

[49 I. T. SOT, 32 W. B. 109 

6. Jfiaieol Compoiitioa — DramaHc Piece 

— Place of draraatie Enlertainrnent—Z it 4 Wm.i, 
a 15, «. 1, 2—5 & 6 Vict, c 45, m. 20, 21.] Tlie 
S ft 1 Wm. 4, c. 15, B. 1, gives the antlior of a 
dntnutic piece not printed or published the sole 
liberty of representmg it at any place of dramatic 
entertainment, and s. 2 enactij that if any person 
tliall, during the continuance of such Boia llberly, 
without the consent of the author, represent sncli 
piece at any (ilace of dramatic entertainment, 
"every such offender" shall be liable for each and 
every such representation to the payment of not 
less than 40«. or to the full amount of Ihe benefit 
arising from snch representalion or tlie loss flua- 
toiued therefrom, whichever sJiall be the greater 
damages.— The 5 & 6 Vict, c 45, by s. 20, enacts 
that the 3 & 4 Wm. 4, c. 15, shall apply to muaical 



6ne of 

tho Australian Crioke'ters would soil \ 
, ranged for tho photographs to be taken without 
I any payment being made for tokiug theni, and 
sent one of the artists in the employ of the firm to 
take the negative. From this negative tlie photo- 
graph wax in the usual way produced and sold by 
the firm in the ordinary courae of buBiness; and 
A. and B. registered themselves under the Copy- 
right Act, 18tl2, in their iudividoal namea as tlie 
proprietora and authors of the photograph. In 
an action by the firm to restrain tho pirating of 
their copyright in the photograph: — ifeW,that A. 
and B. were not the autliora of the phoKigraph.— 
Senile that the person who took the negative was 
the autnor. — Two or more persona may be re- 
giatereil under the Act as the " authors " of a 
painting, or a drawing, or a, photograph ; but in 
such a cose, qaicTe, whether the copyright would 
aubsist for (he joint lives of the authors, and 
eeveii years afterwards, or for the lives and life of 
the anrvivora and survivor and seven years after- 
wards. NoiTAOE e. Jackson 11 Q. B. D. 627, 
[63 1. J. a. B. 760, 49 1. T. 339, 32 W. B. lOS 
[(CA.) 

8. Begdtration — Fleadi«g~~ObJeetion» — 

Qmright Act, 1842 (5 <£ 6 Viet. c. 45), «». 13, 16, 
247] Registration of a copyright is bad. if the 
name entered aa that of " the publisher " is not 
that of the first publisher.— IFeidoii v. Dicki 
(10 Ch. D. 217, 48 L. J Oh. 201, 3D L. T. 467. 
27 W. B. 63l>) followed. 

In an acdon for iufringemont of copyright, 
where objections to the registration are not de- 
livered within the prescribed time, the action may 
neverttieleag be dismiased if a defect in the rcgbt- 
tration is brought out from tho Plaintiff's evi- 
dence. CoirrB V. JCDD eS Ch, S. 737, S3 L. J. 
[Oh. 36, 48 L. T. 20G, 31 W. B. 423 
COBBUPT PBACTICE8— Parliamentary election. 
See Pabliambmt— Election. 



n B^dl be the property of the author 
ossigna for the term then mentioned, and by a. 21 
enacts ttiat the person who aholl have such sole 
liberty ot represeuling suck dramatio piece or 
uusii^ composition, " shall have and enjoy the 
remedies given and provided by 3 & 4 Wm. 4, 
& 15, as if the same wore re-enacted " in that 
Act:— .mid. atlirmin" the judgment of tbo 
Quean's Bench Division (Cotton, L.J,, diaaent- 
ing), that tho person whose right under s. 20 uf 
5 & (i Vict. 0. 45, to such sole liberty of represent- 
ing a musical composition, has been infringed, is 
entitled to recover the penalty of 408. given by 
s. 2 of 3 & 4 Wm. i, c 15, although such musical 
eomppsition haa not been ropreaeuted at a pliice 



COST-BOOK OOKPAHT— Rellimg shareholder— 

ContribntJon, 

See Company— Cost-book Compasi. 
CI»T8. 

See PbAOTTiCE — Costs, 
COUHSEL— PrivUego of- Slander. 

See Defamation — Pbivilege. 5. 
GOniTTEBCLAIM. 

See PBicncE— Pj-eadingb. 7, 8. 
Non-delivery of reply to. 

See Phactice— MOTioK tob Judgment. 
13. 
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C017NTY COJSKt — AdmiraUt/ Jurisdiction Act, 
J868 (31 & 32 Yift. e. 71), a. ^—Traniferof Aelitm 
after Jndymeal recorered — Pending Aetioia in 
High Court.'] A foreign vtsael wna uniler arreBt 
in Ihree actions of occeBsaneB, one in the City of 
London Court and the other tvo in this Court, 
and, after judgment pronounced in the City of 
London Court, woa about to be sold by the bailiff 
of that Coart. In thesu ciicuniBt&nceB the Plain- 
tiff in one of the &ctiom in thJB Conrt applied for 
an order to trangfer Ihe action in tbe City of 
LonJon Court to this Court, alleging that a sale 
bj the marehal would be to the benefit of all 
[MrticB.— The Court made tbe order, but directed 
that it eboold be without prejudice to an; priori- 
ties claimed by the Plaintiff in the action ordered 
to be transferred. The " Isiiacoi.ata Conce- 
ZIOHB" S F. D. 34, IT 1. 1. 3BB, 31 W. B. 641, 
[4 Aq. K, C. BBS 

S. Appeal — Notice of Motion — County 

Court» Actt, 1875 (38 & 39 Vicl. c. 50^ i. 6- 
0. J.II. rr. 1, 3 (1833).] Notice of motion mnat 
now be given under tiieabove order before moving 
the Queen's Benob Diviaion on appeal from a 
Count; Court. The above section is in this re- 
spect repealed b; Order lii. H^bm" v. Oalfin 
47 J. P. 727 

3. — — CauK tent for Trial from Divinonal 
Court — Action for Vnliquidaled Damagei — In- 
dortement of Amount of Claim upon Writ—\9 & 20 
VicL e. idk, 1. 26.] There is no power nnder 
19 & 20 Vict. c. 108, B. 26, or tbe Judicature Act, 
1875, to order on action for nnliquidaled dninages 
to be tried In a Coonty Coort, even where the writ 
is indorsed with u claim for a Bpecifled Bum. 
KMiaar v. Abbott 10 0- B. S. 11, 62 I. J. Q. B. 
[131, 81 W. B. SOS 

4. Practice — BigMofDefeadatdiommap 

Eddence,] An action remitted from the Quern^ 
Bench Division toaCount; Court was tried before 



claimed to addrcaB the jury, but the Judge refused 
to allow it. The jury havirg given a verdict for 
the Plaintiff the Dcfeodant applied for a rule 
nisi for a new trial on the ground that his counsel 
ought to have been allowed to sum up the evi- 
dence :■ — Htld, afltoiing the decision of a Divi- 
sional Court, that aa the right claimed did not 
exist at Common I^aw, and the i8tb section of 
the Common Law Procedure Act, 1854, which 
gave such a right in the superior Courts, did not 
apply to County Courts, thera was no ground for 
interfering with the practice of any County Court 
in which the Dcfenibnt waa not allowed to sum 
np ihe evidence. Dykock v. Watkins 
[10 0. B. D. 451, 48 1. T. 393, 31 V. B. 331 (C^.) 
• Action in, under Employers' Liability Act 

— Removal. 

See Mastrb and Sebvaht. 3. 
— Bailiff— Assault on. 

Bee AsBADLT. 1. 
COCItTT BAn — Liability of borough — Main 

See MuBiciPAi. Corporation. 7. 
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the estate to different purchasers, each of whom 
covenanted with the Tenders, and with tho 
owners of the other lots entitled to the bencBt of 
the covenant, not to boild a shop on his land, or 
to use his house as a ahop, or to carrj on any 
trade therein. The porchaicr of one of the lots, 
who occupied his house as a private reeidenue, 
brought an action against the purchaser of another 
lot, who was UBing his house as a beershop with 
an " off " license, to restrain him from breaking 
bis covenant, and for damages. The Defendant 
hod, to the knowledge of the Plaintiff, so used bis 
house for three years before the actiou was com- 
menced. There was evidence that several other 
housee built on others of the lots (one of. them 
immodialely opposite the Plaintiff's house), had 
been for some time used oa shops, notwithstanding 
the covenant, nnd that many of the houses adjoin- 
ing the Plaintiff's house wore occupied, not each 
by a single tenant, but each by two families at 
weekly rents: — Held, that the churucter ot the 
property had become so changed that Ihe original 
purpose — the beeping the estate as a residential 
property — for which thq covenant hod been 
entered into, had failed, and that it would under 
the circumstances be inequitable (o enforce tbe 
specific performance of the covenonl. — The prin- 
ciple of Dtike of Bedford v. Tnitteet of Die BrUifh 
Mtueum (2 My. & K, 552) applied. 

And, the Plaintiff not having proved any sub- 
stantial damage, the action was dismissed with 
costs. Satebs c. CoLLiKR 84 Oh. S. ISO, S2 L. J. 
[Oh. 770, 48 L. T. 939, 32 W. B 200, 47 J. F. 741 
a. Breach— Not lo erect Building— Board- 
ing-'] The erection of wooden boardings for the 
purpose of advertisement bstened to tbe demised 
premises : — Ueld, a breach of a covenant not " to 
erect or moke any other building or erection on 
any part of the demised prsmisea.'' Pooook v. 

GlLHAH - - - - IC. ftE.101 

S. Breach — Penalty or Liquidated Da- 

miMft.'] A mining lease contained a clause pro- 
vidmg that from time to time during the demise, 
or at the e^tpiration thereof, the Icsaee would put 
the londs generally into such slate and condition 
as they were in previously, or as near thereto as 
circumstances would permit, and, in case he did 
not, Uiat he nonld pay £100 for each acre not put 
into Buch condition: — Held, that the sum stipu- 
lated for was in the nature of I iquidated damagea, 
and not a penalty, and that therefore the leasee 
must pay £100 for each acre not reslonjd to its 
fonuer condition, even though tbo damage actu- 
ally done dill not amount to so much. Be Mex- 
BOBOCQH (KaBL Of) AND WooD - 47 L. T. 616, 
[47 J. P. 161 

4. Breach — Quiet Enjoyment — Dcer^ in 

Equity a Diaturliance in i'oMemon.] In a convey- 
ance of land by the Defendant to the Plaintiff the 
Defendant covenanted for title and quiet enjoy- 
ment notwithstanding any act or thing done or 
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suffered by him or by any of his ancestors or pre- decision of Kay, J.), first, that the covenant not 

deoessors in title. After the conveyance a decree to revoke the will was divisible, and was not 

'was made in a suit in Chancery in which the Plain- wholly void, although in one alternative it was in 

tif^ though not a party, was represented as being restraint of marriage ; secondly, that the contin- 

one of a class of persons against whom the suit was gent liability under the covenant was incapable 

brought, and by the decree the land so conveyed of proof under the bankruptcy, that the covenant 

by the Defendant was declared to be subject to a was not released by the bankruptcy, and that an 

general right of common over it : — Held, that the action would lie for damages for a breach of the 

decree alone, without any entry or actual disturb- covenant committed after the bankruptcy. Robin- 

ance of the Plaintiff in his possession, was no son v. Ommanet 23 Ch. D. 285, 52 L. J. Ch. 440, 

breach of the Defendant's coveuant for quiet [49 L. T. 19, 81 W. B. 525 (CJL) 

enjoyment :- Hdd, also, that the Comi, m the ^ Cmaructianr^Tavem--^ Shopn The 

absence of evidence of a grant of such right of ^^^ .* ^j „ ^^ ^ covenant by the purchaser of a 
common by some pied^essor m title of ttie De- buUdmg estate does not include a tavern. Coombs 
fendant, would not infer that there must have ^ rv^J^ t n j^tr *tk 
been such grant so as to be a breach of his cove- 
nant for title within the meaning of the covenant. 9. Construction — Theatre — Expense of 

HowABD t?. Maitland - 11 Q. B. D. 695 (CA,) WorJcs required hy Metropolitan Board of Works — 

Metropolis Management Act, 1862 (25 & 26 Vict. 

5. Breach— Bestrictiver— Building Scheme c. 102), s. ^Q— Metropolitan Building Act, 1878 

— Adjacent Lots— Independent Covenants.'] An (41 <jt 42 Vict, c, 32), s. 11.] A covenant by the 
estate having been laid out for building under a lessee of a theatre to pay, bear, and discharge, 
general scheme, the conveyances of the plots into certain rates, ** and every other rate, tax, charge, 
which the estate was divided contained respec- assessment, burthen, duty, and imposition what- 
tlvely covenants by the purchasers against build- soever, parliamentary, parochial, or otherwise, to 
log beyond either the front or rear building lines, which the lessor .... now is .... or shall or 
An action having been brought by the purchaser may hereafter be liable" i—Hdd, to entitle the 
of one plot against the purchaser of the adjoining lessor to recover from the lessee expenses incurred 
plot to restrain a breach of the covenant as to the by the lessor in executing certain works in con- 
front building line;— SeW, that the Plaintiff's nection with the theatre and in pursuance of a 
right to relief was not barred by (1) immaterial notice given by the Metropolitan Board of Works 
breaches of the covenant as to the front buUding under s. 11 of the Metropolitan Building Act of 
line ; nor by (2) breach of the covenant as to the X878. Be Robebtson and Thobne 47 J. P. 566 
rear building line, as that was an essentially ,_ ^ . . «, ^ ^ . 
different covenant, and could be treated as inde- , 1?; — - Constructt(m--To pay Outgoings--^ 
pendent of the other. Chttty v. Bray 48 L. T. Landlord and Tenant— Pamng ^xpenses—Bent to 

r860 47 J. P. 695 ^^ A^ ^f ** Deductions.*} Certain premises were 

*■ * ' * leased by their owner (the Plaintiff) to the De- 

6. Breach— Bestrictiner— Waiver— Benefit fendant Co. for twenty-one years at a yearly rent 

vf Covenant at Law— 8 & 9 Vict. c. 106, s. 5.] The «« clear of all present and future rates, taxes, and 
purchasers of part of an estate covenanted with deductions." The lessees covenanted by the lease 
the vendors, " their and each of their heirs .... that they, their successors and assigns, would pay 
and assigns, and also separately with the owners the yearly rent, and also " would iSar and pay all 
and owner, lessors and lessees for the time being, the rates, taxes, and outgoings then pavable or 
or other the persons or person for the time being thereafter to become payable, whether by land- 
entitled to the receipts of the rents and profits of lord or tenant, in respect of the said premises." 
any part of" the estate, not to keep a beershop on The corporation of the borough in which the 
any part of the land included in the purchase, premises were situated having incurred certain 
Subsequent purchasers of other parts of the estate expenses in paving, &c., a proportion of which 
having brought an action to restrain a breach of expenses their special Act empowered them to 
the covenant : — Hddy that the Plaintiffs were not charge upon the owners of the premises in ques* 
entitled to either an injunction or damages, it tion, the Plaintiff, on demand, paid such expenses 
appearing from the evidence that they had long to the corporation, and brought an action agaiust 
acquiesced in breaches of the covenant by the the Defendants to recover the same under their 
Defendants as well as similar covenantors :— covenant '.—Held, that he was entitled to recover, 
JSemble, the Plaintiffs could not maintain an action, the covenant not being qualified by the omission 
even for nominal damages only, on the covenant of the word ** outgoings *' from the reddendum 
at law. Kelsey v. Dodd - 52 1. J. Ch. 34 clause. Crosse v. Baw (L. R. 9 Ex. 209, 43 L. J. 

7. Canstruction-Not to revoke WiU- Ex. 144, 23 W. R. 6) followed. GABDNERr Fur- 

Bestraint of Marriage— Contingent Liabaity— ness KY. l^. - - - 47J.r.-«w 

Broofin Bankruptcy — Covenant ancillary toMort- 11. Construction — To pay Bates — Paving 

gage — Discharge^ An unmarried woman, having Bate — " Bates charged upon the Premises or on the 

a power of appointing a sum of money by will. Occupier in respect thereof" — Metropolis Manage- 

made a will apx)ointing it to a mortgagee, and ment Acts — 18 <fe 19 Vict. c. 120, s. 105 — 25 & 26 

covenanted not to revoke the will. She after- Vict, c, 102, s. 96.] The lessee of a house in a 

wards became bankrupt and obtained her dis* new street within the metropolitan district for 

•charge. After her discharge she revoked her seven, fourteen, or twenty-one years, covenanted 

will, and made another appointing the sum of with his lessor to p»y all rates and assessments 

money to another person : — Held (affirming the taxed, rated, charged^ assessed, or imposed upon 
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ihe deihised premises, or upon or payable by, the 
occupier or tenant in reapect thereof : — Held, that 
the proportion of thb expense of paving the new 
street assessed upon the demised house under 
25 & 25 Vict. c. 102, s. 96, was not a rate payable 
by the tenant under this covenant. Allum v. 
Dtokinson - 9 Q. B. D. 682, 52 L. J. Q. B. 190, 
[47 L. T. 498, 80 W. B. 980, 47 J. P. 102 (CA.) 

12. -^ — Running with land — Covenant by a 
grantor to for ever maintain fence between pre- 
mises of grantor and grantee, held, to nm with 
the land. Hazlbtt v. Sinclaib 40 Amer. B. 254 

[(U.8.) 

18. Bunning with the Land — BeetrictiveJ] 

Land was granted in fee in consideration of a 
rent-charge, and the deed of grant contained a 
covenant to build houses on the land the rent of 
which should be double the value of the rent re- 
served by the deed, without limiting any time 
within which such building was to be required. — 
Held, that such covenant was unusually restric- 
tive. 

. Semble, that although the assignee of the 
grantee of the land was not liable affirmatively on 
such covenant, he might be called on to allow the 
house to be built in accordance with the covenant. 
Andbew v. Aitken 22 Ch. D. 218, 62 L. J. Ch. 

[294, 48 L. T. 148, 81 W. B. 425 

' Against sub-letting — ** Proper clauses.*' 

See Laudlobd and Tenant. 3. 
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2. 



Attempt to murder — 24 & 25 Vict, 



Bill of sale— Validity. 

See Bill of Sale — ^Fobualities. 5, 6. 
Breach— Proof in liquidation for. 

See Bankbuptcy — Distbess. 2, 

' Breach — Relief against re-entry. 
See Conveyancing Act. 1, 2. 

— - Breach — ^Right of re-entry. 

See Landlobd and Tenant. 20, 23. 

Indemnity — Costs in defending action. 

See Indemnity. 

— Lease by mortgagor without legal estate — 

Estoppel. 

See Landlobd and Tenant. 18. 

-^ Mining lease— Covenant to leave barriers. 

See Mine. 5. 

•— — Mutual covenants— Breach — ^Rescission. 

See CONTBAOT. 11. 

— Restrictive — Sale by Court. 

See Vendob and Pubohaseb. 9. 

— To pay rent — Divisibility. 

See Landlobd and Tenant. 6. 
— ^- To renew lease — Condition precedent. 
See Landlobd and Tenant. 21. 

. ■ To settle after-acquired property. 
See Settlement. 1 — ^3. . 

€&£DITOB — Administration' — Exeoutrix de son 
tort. 
See Administbatob. 3. 

.— - Settlement void against. 

See Fbaudulent Conveyance. 

OBIMINAL law — ^Attempt to commit a crime — 
Merely delivering poison to one and asking him 
to put it into the spring of a third person id not 
** an attempt to administer poison." Socablee v. 
Commonwealth - 40 Amer^ B. 653 (U.S.) 



c. 100, 88, 14, 15.] B. drew a loaded pistol from 
his pocket for the purpose of murdering S., but 
before he had time to do anythmg further in pur- 
suance of his purpose the pistol was snatched out 
of his hand, and he was at once arrested : — Held, 
by the Court (Lord Coleridge, C.J., Pollock, B., 
Huddleston, B., Manisty and Stephen, JJ.), that 
the offence was not witliin s. 15 of 24 & 25 Vict. 
c. 100, under which section the prisoner had been 
tried and convicted. — Semble, that the offence was 
within 8. 14 of 24 & 25 Vict. c. ICO— jBe^. v. St. 
George (9 C & P. 483), and Reg. v. Lewis (9 C. & 
P. 523), doubted. Reg. v. Bbown (Samuel) 
[10 Q. B. D. 381, 52 L. J. K. C. 49, 48 L. T. 270, 
[81 W. B. 460, 47 J. P. 327, 15 Cos, C. C. 199 

[(C.C.B) 

3. Bigamy — 24 & 25 Viet. c. 100, 

8. 57 — Evidence, Presumption of continuation 
of Cohabitation.'] The prisoner was convicted 
of bigamy. It was proved that he had married 
W. in 18G5, and lived with her after the marriage, 
but for how long was not known ; that in 1882, 
W., ^being stiil alive, he had gone through the 
form of marriage with another woman, but there 
was no evidence et^ to the prisoner and W. having 
ever separated or as to when, if separated, they 
last saw each other : — Held, by the Court (Lord 
Coleridge, C.J., Pollock, B., Manisty, Lopes, and 
Stephen, JJ.), that the prisoner was rightly con- 
victed. Reg. v. Jones (Thomas) 11 Q. B. D. 118, 

[52 L. J. K. C. 96, 48 L. T. 768, 31 W. B. 800, 
[47 J. P. 535, 15 Ooz, C. C. (C.C.B.) 

4. Blasphemous Libd — Denial of Truth of 

Christianity.'] The mere denial of the truth of the 
truth of the Christian religion is not enough to 
constitute the offence of blasphemy ; there must 
be added a wilful intention to pervert, insult, 
and mislead others by means of licentious and 
contumelious abuse applied to sacred subjects, or 
by tvllful misrepresentations or artful sophistries 
calculated to mislead the ignorant and unwary. 
[See also Reg. v. Bbadlaugh, 15 Cox, C. C. 217] 
An authority to publish libellous matter is not 
a presumption of law, but a question of fact. 
Reg. V, Ramsat and Foote - 48 L. T. 733, 

[15 Coz, C. C. 231, 1 C. ft £. 126 

5. Conspiracy to defraud — False Pretences 

— Enforcement of Payment of pretended Debt by 
Legal Process.^ T., a money lender, having lent a 
small sum at a high rate of interest, caused B., an 
attorney, to issue process against the borrower, 
who had failed to pay the agreed instalments, for 
double the amount, making up the difference by 
various pretended expenses. A third party then 
paid to T. the amount of the loan, leaving only 
£5 due for interest, but T. still continued his 
action for the whole amount indorsed on the pro- 
cess, and then tried to get from the borrower a 
charge on property of much greater value, and re- 
presented to the third party that the borrower 
really owed the whole sum claimed. 

T. and B. having been indicted for a conspiracy 
to defraud the borrower, and also for attempting 
to obtain money from the third party by false pre- 
teuces, Held, that, if the two combined together 
by means of the abuse of legal process to enforce 
payment of money they knew not to be due, ahd 
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liiade false sialiements to the third party to in- 
duce him to pay the money, they were liable to 
be convicted on both points [N.B. Both Defen- 
dants having been convicted, the Court was 
moved on their behalf for a ' new trial* on the 
ground of misdirection and the absence of suffi- 
cient evidence, but the verdict was upheld.] Reg. 
V. Tatlob and Boynes 15 Cos, C. C. 265, 268 



6. 



Drunkenness, though the result of an 



irresistible appetite, amounting to a disease, is no 
excuse fur homicide. Flanioan v. People 

[40 Amer. B. 556 (U.S.) 



7. JEvidence — Accomplice — Corrdboror 

tion,'] It is the practice to require the evidence of 
^n accomplice to be corroborated, though corrobo- 
rati6n in pvery particular is not essential; but 
there is no reason why a jury should not act upon 
such evidence, even when uncorroborated, if they 
tiiink it true. Reo. v. Gallagheb 

[15 Coz, C. C. 291 

8. Evidence — Bape — Contradictory State- 

wents hy Witness — Complaints of Prosecutrix — 
28 <fc 29 Vict c. 18, s. 3.] Upon an indictment 
lor rape, a witness to whom the prosecutrix had 
made a statement soon after the rape was alleged 
to have been committed, was cross-examined as to 
the particulars of such statement, and gave an 
answer inconsistent with that wliich the counsel 
for the prosecution was instructed she had made. 
Hdd, by Day, J. (after consulting Cave, J.), that 
the counsel for the prosecution might, in re-exa- 
mining the witness, ask her whether she had not 
on another occasion made a different statement to 
a person named, and that he might also, under the 
above section, call such person to give evidence of 
the statement made to her. Reg. v. Little 

, [15 Cos, C. C. 819 

9. Evidence — Bes gestas — Manslaughter 

— Declarations of victim. Moeck v. People 

[89 Amer. B. 88 (TT.S.) 
People v. Cablton 
[40 Amer. B. 112 (U.S.) 



10. False pretences — •* Ordinary pru- 
dence ** — ^False representations made to an igno- 
rant-negro by a quack doctor, which might not 
have been credited by a person of greater intelli- 
gence. BoWEN V. State 40 Amer. B. 71 (U.B) 



11. Larceny — Betting — If conspirators, 

with intent to defraud, induce one to intrust 
money to one of them to bet for him upon a game 
in which it is impossible for the better to win, and 
thus obtain the money, this is larceny. Milleb 
V. Commonwealth - 89 Amer. B. 194 (TT.B.) 

12. iMTceny from British Ship at Foreign 

Port — Fdoniotisly receiving Property stolen from 
British Ship at Foreign Port — Admiralty, Juris- 
diction of — Criminal Jurisdiction over British Ship 
afloat abroad — High Seas, Criminal Jurisdiction 
on."] Certain bonds or valuable securities were 
stolen from a British ocean-going merchant ship 
whilst she was lying afloat, in the ordinary course 
of her trading, in the driver at Rotterdam, in Hol- 
land, moored to the quay, and were afterwards 
wrongfully received in England by the prisoners 
with a knowledge that they had been thus stolen. 
The place where the ship lay at the time ^ the 
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theft was in the open river, sixteen or eighteen 
miles from the sea, but within the ebb and flow 
of the tide. There were no bridges between thcf 
ship and the sea, and the place where she lay was 
one where large vessels usually lay. It did not 
appear who the thief was, or under what circum- 
stances he was on board the ship: — Held, by 
Lord Coleridge, C. J., Pollock, B., Lopes, Stephen, 
and Watkin Williams. JJ., that the prisoners 
could be properly tried and convicted at the 
Central Criminal Court in this country, as the 
larceny took place within the jurisdiction of the 
Admiralty of England. Reg. v. Cabr & Wilson 
[10 Q. B. D. 76, 52 L. J. K. C. 12, 47 L. T. 450, 
[81 W. B. 121, 47 J. P. 88, 15 Cox, C. C. 
[129, 5 Asp. M. 0. 604 (C.C.B.) 

18. Larceny — Property passing — Sale of 



Horse — Evidence of Ovmership,^ G. bought a 
horse of W., and, in payment, sold him two p^s 
of about thia same value. No money passed. W. 
then borrowed the horse of G. to race against C, 
who won the race, and clstimed and took away the 
the horse: — Hdd, no evidence of larceny of 
the horse by either C. or W. Reg. v. Cabteb 
(William) - - - - 47 J. P. 759 

14, Larceny — Water stored in Piper* 

whether the subject of Larceny at Common Law^ 
Water supplied by a water company to a con- 
sumer, and standing in his pipes, may be the 
subject of a larceny at common law. Febens «, 
O'Bbien - 11 Q. B. D. 21, 62 1. J. M. C. 70, 

[81 W. B. 648, 47 J. P. 472 

15. lAbel — Newspaper — Prosecution for, 

without Fiat of Director of Public Prosecutions^-^- 
Information filed by Order of Court— Newspaper 
Libel and B^ration Act, 1881 (44 ik 45 VicL 
G. 60), 8, 3.] The Newspaper Libel and Registra- 
tion Act, 1881, B. 3 — which enacts that no crimi- 
nal prosecution shall be commenced against any 
proprietor, publisher, editor, or any person re- 
sjKjnsible for the publication of a newspaper for 
any libel pubUshed therein, without the written 
fiat or allowance of the Director of Public Prose* 
cutions in England or Her Majesty's Attorney- 
General in Ireland being first had and obtained 
— does not apply to criminal informations for 
libel filed by order of the Court at the instance 
of private prosecutors. — So held, by Field, J., 
Denman, J., and Mathew, J. (Lord Coleridge, 
C.J., and Hawkins, J., dissenting). Reg. v, 
Yates - 11 Q. B. D. 750, 52 L. J. Q. B. 778, 

[15 Coz, C.C. 272 

16. Libel— Newspaper — Withdrawal of 

part of Charge — Benewing same in Indictment 
Counti— Vexatious Indictment Acts (22 & 23 VicU 
c, 17), ». 1 ; (30 <fe 31 Vict. c. 35), s. l—Neu3S' 
paper Libel Act (44 <fc 45 Vict c. 60), ss. 3, 6.] 
B. having, with the consent of the Director 
of Public Prosecutions, been charged with the 
publication, in newspapers of certain specified 
dates, of blasphemous libels, a newspaper of an 
earlier date than those specified in the summons 
was added, but upon objection, withdrawn at the 
hearing before the magistrates. Upon B.'s com- 
mittal, the prosecuting counsel obtained, ex parte, 
the permission of the Central Criminal Court to 
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add to the iadictment two counts, based upon the bar to a subsequent indictment being preferred 

newspaper so withdrawn. Such withdrawal was upon the same facts for a misdemeanour under 

not mentioned to the Court : — Hddy that the two the same statutes. Bbg. v. Gilmobe 

oounts so added must be quashed, the leave of [15 CoZf C. C. 85 

the Copt having been obtained on materials ^Z. Practice-Blisphemous m^l^Sepa- 

insufficient for the exercise of its discretion, and ^^ Trial^Joint DefencUmts^-WUnesses far he- 

m a manner mconsiEtent with the ^int of the fence-Emdmce-lAird(>impheWsLibelAct(6&7 

^xatiousIndictmenteAc^^^^ Vtc^^ , 96),,. 7-Prima "fa^ie Ca.e,^ Three 

^JNo. i,) - 47 L, T. 477, y^^* *™» *J,^- * * persons were jointly indicted for blasphemous 

1.71, 10 COX, u. U. lOo \i\yQ[g ijj eertain numbers of a newspaper ; two of 

17. Libd— Privileged Occasion — Letter the Defendants, whose nam,es appeared in the 

from Emphyer to Employed.^ The wife of a paper as editor and publisher, having been pre- 

tradesman, having been informed that an assist- viously convicted of the publication of similar 

ant in her husband's shop was dishonest, wrote libels in another number of the paper. The third 

by his request, and sent to the assistant, a letter Defendant alleged that ho had no connection with 

accusmg her of theft and strongly reproaching the paper :— fleW, that he ought to be allowed to 

her : — Held, upon an indictment for libel, that be tried separately. 

the occasion was privileged, and that the' word- Held, also, that he was entitled to call the other 

ing of the letter ought not, under the circum- Defendants as witnesses in his behalf. Winsor vJ 

stances, to be too nicely criticised. Reg. v. Heg. (L. B. 1 Q. B. 289; 35 L. J. M. C. 121 ; 14 

Pbbby - - - - 15 Cox, C. C. 169 L. T. 195 ; 14 W. B. 423) distinguished as to 

18. Manslaughter — Injury necessitating ^^^ point. 

Medical Treatment— Death resuUing duHng Sur- The provision in the above Act, allowing ex- 

gical Operation,^ B. received a blow which ne- culpatory evidence in answer to a prima fame 

cessitated a surgical operation, before the per- case of liabUity for publication, applies to a pro- 

formance of which chloroform had to be admin- aecution for a blasphemous libeL . . , 

istered. During, and in consequence of, its ad- The third Defendant was himself the original 

ministration B. died i—Held, by Mathew, J., after publisher of the paper in question, and, after he 

consulting Field, J., that the person who gave the ^^ ceased to have any ostensible connection 

blow was liable to an indictment for manslaughter, with it, continued to allow it to be publislfed on 

Bbg. V, Davis & Wagstapfe 15 Cox, C. C. 174 Ws premises by a person who, though allowed to 

--. ■««• 1 i-j. T»T. • * -L. carry on a business of his own there, was in his 

- ^-?'"^^T^'J?^''T pI^-'^'T-'i-?^"^ employ. This Defendant was occasionally on the 

mg honestly and to the best of his ability, is not ^^j^^i^ t„ew the character of the pa^er and 

cnmmally liable for death of ^tient from medi- ^^^ ^^ ^^^ ^^^^ j^ ^^ ^^t sh^ how- 

emes so prescribed. State r.ScHULZ ever, that he had knowledge of any particular 

|_8» Axner. S. 187 CD.B.) numbers i—Hdd, that the above facts shewed a 

20. Manslaughter— UrUauful Act^Neg- prima facie case against him, but that there was 

ligence.1 The mere fact of a civil wrong com- also a case to rebut it. under the above Act. 

mitted by one person agamst another ought not Reg. v, Bbadlaugh. (No. 2.) 15 Cox, C. C. 217. 

to be used as an incident which is a necessary « - t» ^ . Tii j • xt ^ a* 

step in a criminal caae, apart from the questioi , , ^4. -—/^^^^-f^'^9-^'on-u^ofS^ 

of criminal negligence. The prisoner wantonly ?^'f*J« Wor^^^ & 25Vtct c, 100, 8. 18 ] An 

threw a box, which he had wrongfully taken from S^l^.^''*' .^^"^^.^^ ^^'^ ^^7,! ^^°*'°^ *'^^^^ 

a refreshment stall, from a pier into the sea, ?^* the prisoner did "i/i/ic< grievous bodUy 

thereby unintentionally killing a person swim- ^ ^?* 'P^S ^^^ statutory word "cat«« :- 

ming underneath :-Edd, not Sufficient per se to ^^' sufficient Beg. v, Bbay 16 Cox, C. C 197 

i^onstitute manslaughter, apart from the question \y}fAi*A,) 

of negligence. Beg. v. Fbanklin 16 Cox, C. C. 25. Practice — Prisoner's Statement — 

[163 Bight of Reply,"] Where a prisoner is defended 

, 21. Nuisane^Mtsdemeanour at Ckmmon ^7 counsel, he may not have his explanation of 

•Law— Exposure of Dead Body of Child in High- the case made by his counsel, but may himself, 

way.] Upon an indictment for unlawfully ex- ^t the conclusion of his counsel s speech, m^e it 

posing the dead body of au infant near a public *<> t^^J^f^' ^ith the proviso that what he states 

highway, the jury found that the prisoner placed ^ 8"*>.ic?t ^ the right of reply on the part of the 

the body naked in a place where many people posecution as being in the nature of new matter 

were certain to pass and repass, and that the laid before the jury. Per Cave, J. : This w the 

exposure was calculated to shock and disgust the ^^^ "^ ^^^^^ the Judges of the High Court now 

parsers by and outrage pubHc decency .—Held concur. Beg. v. Shimmin - 15 Cox, C. C. 122 

<by Denman, J., atter consulting Day, J.), that 26. Practice -r- Trial — Special Jury — 

the facts proved constituted a common law nui- 6 Geo. 4, c. 50.] An indictment for felony cannot 

sauce. Beg. v, Clabk (Jane) 15 Cox, C. C. 171 be ordered by the Court to be tried by a special 

22. Practice— Autrefois AcquU-Indict- JW- Beg. r. Mayne - - 82 W. B. 95 

ment for Felony — Suhsequefnt Indictment for Mis- 27. Practice — Trial of several Prisoners 

demeanour — 24 & 25 Vict c. 97, ss, 35, 36 — 24 <& jointly ^Limits of Bight of Beply.] Eleven pri- 

25 Vict, c. 100, ss. 32, 34.] Where a prisoner has soners having been indicted for obtaining goods 

been acquitted upon an indictment for felony by false pretences and conspiracy to defraud, 

under the above statutes, his acquittal is not a at the close of the evidence lor the prosecution 
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-witnesses were called od behalf of UieDef^nidaiita 
W. & 8. only. Their evidenoe did not affect the 
cases of the other Defendants, hot only those ci 
W. &S. : — HM, that the counsel far the proseca- 
tion most confine his r^y to the cases of W. & S. 
Rbq. v. Tuetelli - •IS Cox, C C 



BapeomGiHbehDeetiiheageso/Tvpdre 

and Thirteen Yeof^— 24 d 25 Viei.c. 100, m. 48, 51 
—38 & 89 VicL c 94, «. 4.] The statute 38 & 
39 Yict c 94, s. 4, which enacts that ** who- 
soever shall nnlawfoDy and carnally know and 
abuse any girl being above the age of twelve 
years and under the age ci thirteen years, whether 
with or without her consent, shall be guilty of a 
misdemeanour,'* &c., does not opeiate to prevent 
a conviction for felony, und^ 24 & 25 Yict. c. 100, 
s. 48, of a person committing a lape upon a girl 
between those ages. — Beg. v. Dteken (14 Gox, 
O. C. 8) followed. Beg. v. Ratcuffe 10 <l. B. D. 

(74^ 52 L. J. K. C. 40, 47 L. T. 388 (C.C Jl.) 



Sediiums Libd — Evidence before Ma- 

gistrate—Tmih^^ & 7 VicL e. 9&--44 & 45 VieL 
e. 60, 8. 4.] Upon an application to take and 
return informations against a newspaper proprie- 
tor for publishing a seditious libel, evidence was 
tendered of the truth of the libel, and that it was 
for the public benefit that it should be published. 
The magistrate having refused to receive such 
evidence : — Hddy that he was right in so doing, 
as such matters could not be given in evidence at 
the tritiL— 'Beg. v. Duffy (9 Ir. C. L. 329) followed. 
Ex parte O'Bbeen 12 L. R. Ir. 29, 15 Coz, C. C. 180 



30. 



Sentence — False Pretences — Previous 



Conviction — Term of Penal Servitude.'] H., having 
been convicted of obtaining goods by false pre- 
tences, and having pleaded gn^i^ty to a previous 
conviction for a like offence charged in the same 
indictment, was sentenced to seven years* penal 
servitude : — Hddj that the sentence must be 
amended by being reduced to five vears. Reo. v, 
HosN (Fbedk.) - 48 L. T. 272, 47 J. P. 344, 

[15 Ck>z, C. C. 205 (C.C JEt.) 

31. Treason-Felonff — Levying War against 

the Queen to compel her by Force to change her 
Counsels — Evidence — Overt Act — Treason-Felony 
Act (H & 12 Vict. e. 12), «. 3.] The prisoners 
were indicted under the above Act for (1) com- 
passing and intending to deprive and depose the 
Queen from the style, honour, and royal name of 
the Crown of the United Kingdom ; [2) for levy- 
ing war against her to compel her to change her 
counsels, and (3) to intimidate both Houses of 
Parliament. The jury were directed (1) that if 
one or more of the prisoners did compass and in> 
tend to force the Queen to change her counsels 
and to overawe the Houses of Parliament by vio- 
lent measures, directed against the Queen's pro- 
perty, the public property, or the lives of the 
Queen's subjects ; this would constitute a ^ levy- 
ing of war " ; that it was none the less so because 
done by a few persons,' and that the question 
was whether the prisoner's intention was to de- 
prive and depose the Queen from the style of the 
Crown of the United Kingdom, or to separate Ire- 
land therefrom and constitute it as a new republic ; 
(2) That if the prisoners' intention was to compel 
the Queen or her ministers to change the present 
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i constitutkm, and alter the relations between Eug*- 
' land and Ireland, or to set up an Irish Fftrliameiit^ 
this would be within the second count of the in- 
dictment ; (3) That if the prisoners intmded to 
intimidate either House of Parliament to do what 
they would otherwise not have done^ this would 
be within the 3rd count. Reg. r. Gallagher 

[15 Coz, C. C. 291 

32. Unlawful Asf>embiif — Meeting for lafr^ 

ful Purpose — Knowledge that others wiU commit a 
Breadi of the Peace."] The Appellants assembled 
with others for a lawftd purpose, and with no in- 
tention of carrying it outunliiwfuUy, but with tlie 
knowledge that their assembly would be opposed, 
and with good reason to suppose that a breach of 
the peace would be committed by thosC who op* 
posed it : — Held, by Field and Cave« JJ., that 
they could not be rightly convicted of an unlawful 
assembly. Beattt v. Gillbanes 9 Q. B. D. 309, 
[51 L. J. M. C. 117, 47 L. T. 194, 31 W. R. 275, 

[46 J. P. 789 
Appeal — Application for baiL 

See Practice — ^Appeal. 4. 
Extradition. 

See Extradition. 

Ill-treatment of horse — ^Liaibility for. 

See Cruelty to Animals. 

Lunatic prisoner — Maintenance. 

See LuNATia 3. 

Mandamus — Central Criminal Court 

See Practice — ^Mandamus. 1. 

Newspaper libel — Discretion of Public Pro- 
secutor. 
See Practice— Mandamus. 2. 

CROSS-ACTIONS— Action by Defendant in foreign 
country. 
See Practice — Stating Proceedings. 7. 

Different Divisions — ^Transfer. 

See Practice — Transfer. 

CROSS-EXAMIHATION. 

See Practice — Evidencb. 2, 6 — S. 

CROWN — Compulsory purchase — Claim by 
Crown. 
See Lands Clauses Act. 5. 

Prerogative — Penal action — Common in- 
former. 
See Penalty. 1. 

Property— Rateabili I y— Police-officer's resi- 
dence. 

See Poor-rate. 5. 

CRUELTY — Condonation — Revival by subsequent 
adultery. 
See Husband and Wipe — Divorce. 2. 

CBTTELTY TO ANIMAIS— Forse in Mine— in- 
treatment of— Liability of Certificated Manager— 
Mens rea— 12 & 13 Vid, c. 92, s. 2.] S. was con- 
victed of ill-treating horses, by working them, 
whilst suffering from raw wounds, in the colliery 
of which he was certificated manager. He was 
not the owner of the horses, and was not proved 
to have seen them or to have had any knowledge 
of their state : — Held, that ho was improperly con- 
victed. Smallv. Wabb - - 47J. P. SO 
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CTTSTODY— Of gcWa of guest. 

See iNNEUEFEB. 2. 

Of infitnt. 

See Ikfant. 1 — *. 
CUSTOM — Offiee — Bfmoval from — RemembraneeT 
of City of London— Tenure of (Mee.'] The offire 
of Bemenbraiicer of the City of London, tliongh 
former] J freehold, ia now an annual office, subject 
to Bnnual le^lecticFn, and the corporatioa maj, 
vithout ahewius an; cavge, decline b> re-elect. 



The Court of Common Cooncil hat 



d this m 



been the case, the Court noold have prcauned, 
fiom ptoof of usage for 117 yeara, a legal origin 
for tbe alteratioD of the tenure. Decision of 
Kay, J., affinaed. BoBtBTB v. London (Mayor 
or) - - 49 I. T. 4S6, S2 W, B. S29 (CA.) 

2. Sice Trade — lAabititj/ of Sroker — 

Non-dUclimi,Te of Frinei'pal tn Contract Note^ In 
the rice trade, a cuatom exists that, where s, 
broker does not diseloee in the contract note the 
Dame of the principal dealt with, although he may 
mentioD it orally, he is liable on the contract as a 
principal. Bacheistkb e. Fenton 1 C. ft E. 121 

Country— Heaerration of mioerals — Flints, 

See "LkOfoi/mD ADD Tenant. 8. 

Eridenoe of, to explain (unbigaons deed. 

See Ckabitx. 8. 
Hiring fnmitnre — Hire and purchase agree- 
ment. 
Bee Bankbdptoy — Obdbb and Diskisi- 

TION. 2. 

Lloyd's — Policy — Non-disclosure of malarial 

fact. 

Bee Ihsheance, Mabine. 4. 
Manor — Arbitrary fine. 

See Copyhold. 
Fort — Iterance of custom. 

Bee Sbif — Chaktebfabty. 12. 
Port of London — Landing cargoes. 

See Ship— Bill op Lading. 2. 
Bight to fishery — PiesamptJon of lawful 



a liability. 
Bee Stock EicBANas. 

Trade — Conetrnction of time policy. 

See Insurance, Mabine. 9. 

CUSTOM HOUSE AaSHTS— Uwi of patent by- 
Infringement. 
See Patent. 1. 

GITSTOHB AmnnTY FDini — GaUmt Annuity 

and Benevolent Fund-^Fouter of Sabiertber to be- 

Steaili Sum osaui-ed.] TheCuatoma Annuity and 
linevoleut Fund was eslablisbed, for the benefit 
of the widowa, children, or other relatives of 

-officers of the cusloms, by Act of Parliament, 
which gave power to frame rules fur ita manage- 
meul. By the rules it was provided that the fund 

, ahould be raiai^d by Buhacri[jtion8 on the principle 
of life inaurance, and should form a fund for the 
benefit of widows, children, relatives, and nomi- 
nees of the subecrlbeia. It was provided that the 
admission of a nominee by the directors should 
take place during the life of the subscriber; that ; 
the Cftpital money foitheoming .aj a sihscrtbe^^Hl 



CVeiOHS AHNniTY 7Uin>— eonhnuei. ' 

denlli under his insurance should, subject to the 
redulatioii* thereinafter contained, be appropriated 
accontjiis: to the directions contained in his will 
or in tiny instrument deposited with the directors 
uH tli(ri;ui mentioned; that the widow's share 
eho'ild rji<t he less than one-third, or a life Interest 
ill tM"i>-lhirda, and that the remainder should he 
iijijilii-d according to the directions of the sub^ 
scrilKi- for the benefit of his widow, children, blood 
uliitinris. ijr any of them, or his nominee or nomi- 
iicts w!,n had been duly admitted by the direo- 
ture ; tl.nl If the widow waa otherwise provided 
for BJ tliccin mentioned the whole money shonld 
he >i[bjoc>t to the diiectiona of the snbatTiber " In 
fiivoiLr of Uis widow, ehillron, hlood relations, or 
noiiiiiiiis, or any of them as aforesaid ; " that if 
Ihi' widow received the income of two-thirds the 
ia|iit;il of the two-thirds should bo held, sQbjwt 
to till' dinctiona of the Babscriber, to tate eSecH 
n\ ihi- diiith of the widow, and the remaining 
™]ii(;il, Mibjectto the directiotis of the subscriber, 
li) liiku ^flEWt at his own death; that if tho.iridow 
ivaj jirovided for. as tliereinbefore mentloDed,oir if 
there wna no widow, then the whole capital should 
li<- " auhjer.t to the directions of the subscriber ■■ 
nfnresaid ; " that if a subscriber died leaving issue 
wilhout hiuving by will or such other instrnment 
as nforcaiiid directed the application of the capital 
pla«ud at his disposal, it should go to his oliildt«n 
and ttie isaoe of deceased children aa therein 
tiietitinaed, and if none, to hin next of kin. A 
Bubficriber died a widower leavinp children. No 
nominee had been accepted by the directors in his 
lifetime. By his will he bequeathed the fund 
coming from his insuiaace to a stranger in hlood : 
—Held, by Bacon, V.C, that the legatee was 
cntitli>d -.—Held, by the Court of Appeal, that the 
Biibacriher had no propertyin the fund, but only a 
limited power of appointment over it, and tlmt 
this power could Only be eierclsed in favour of hia 
wiilcw, cliildren, blood relations, and nominees 
admitted by the diieclora In hU lifetime ; that he 
tuid thorefcre no power to bequeath the fund to a 
stranger In blood nho had not in hie lifetime been 
accoptiHl hy the directors as a nominee, and that 
the Innd tiierefore belonged to the cliildien. Be 
William Phillips' Iksubancb - 23 Cb. D. 2S6, 
[fi2 L. J. Ch. 441, 48 £. T. Bl, 31 V. B. fill 
[(OX) 



D. 

DAMAGE ACnOSr. 

Sie Ship— CoLLisiOK, 
DAMAGES— Contract— Measure of damages— 
Loffi of fiimily portrait— Original cost and pro- 
hrthli: iwjionaeof reproduction are to be conaidered 
in c-tiinating damE^s. Houston, &c., Railhoab 
Co. «. BiJigB - - 40 Amer. a. MB (U.8.) 

2. ■ ■ Contract — Meature of Damages — -Non- 

ikliaerij if Goodi—Evidetux of Value— Sub-tale 
^Nnlice.J In an action for damages for non- 
delivery of goods, where the same class of goods 
is not obtainable in the market, at the place of 
delivery, tlia price on a sub-sale by a purchaser 
ia cviilunco of the value o£ the goods, and the 
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amount b; wliich BU^h price on sub-salo oxceedB 
the contract piioe may be Teooveced bm daiDagea, 
althoDgh the seller at the time of the ooolmct 
had Qo notiue of the Bub-sale. StbouI) v, Austin ' 
[1 C. & B. 119 

3. CoiUract — Meagure of Damage — Sale 

e/Ooode—Sub-amtracl— Notice of J TIib Defen- 
dant a;;reed to aell to the Plnintitu (commiEsicm 
agents) n lot of iron. The bdH note was as 
fulloiM:— "19 Feb. 1880. Sold Messrs. H. 500 
to 700 tona, aa lot may turn out, heavy No. 1 
wrought scrap iion, as per F. ingpectioQ, eopj of 
which I hnve received from you, for shipment to 
P. not later than 19 Apr. 1880, at £6 5s. per ton, 
cost, freight, and Insurance, ti P. Payment to 
be made by you, net cash in exohaoge for bills of ' 
ladin^c, a« shipments aie made.' ' After entering 
into this contract, the Fiaiutiffs contracted to 
•ell to W. a lot of scrap iron of the same descrip- 
tion, up to 700 tons, upon certain terms offered 
by W. prior to the contract, viz. ; — " No. 1 
wrought scrap iron, according to W.'s olasfdflca- 
tion, &C. Immediately after the Defendant 
began to siiip the iron, IJie Plaintiffa oomplained 
that It did not answer the coutract description, 
nhit'h was aflerwards admitted to be the casn, 
but it naa ^reed bedween the PlaintiSs and tbe 
Defendant t&t the former should be at liberty to 
accept the bills of lading of the shipments with- 
out prejudice to the question as to whether the 
jron shipped was in accordance nitb tlie coatraot. 
The vessel, on board of whicli the iron was 
shipped, arrived at P. ia June 1880, when W. 
refused to receive the cargo, wbioh was admittedly 
not in acconlancewith either the coutractbetween 
the Plaintifts and Defendant or that between tlie 
Flaintiffd and W. Tbe Plaintiffs thereupon sold 
the cargo at P. for £975 7s. 2d. If it bad been 
equal to the Defendant's contract, the Plainfiffs 
would have been eatitted to receive for it from 
W. £2990 11«. 2d. The PMntiSa having sued 
the Defendant for breuch of contract, the jury 
(baud that thu value of a cargo equal to the con- 
tmct would, at the time of delivery, have been 
£2055 9s. Sd., tiiatthe valoeof the cargo actually 
delivered vras £975 7s. 2d., that tbe Defendant at 
the time of liis contract hod notice that it was 
entered into by the Plaintifl^ to enable them to 
accept an oficr already receivsri by them for 
shipment to P. of iron answering W.'s " clasaifica- 
tiou," and that the profit on the resale was not an 
unusual one in such a transaction •.^ITdd, that 
the Piaintifid were entitled to recover as damages 
£2015 7s-, being the difference between the aetnal 
value and the amoant which would have been 
(Meivable from W., had the cargo been in 
ncoordanco with the enntrsct. and not merely the 
difference between the actual value and the value 
of a cai^o equal to the contract at the time of 
delivery. Hauilton v. Maqill 12 L. B. Ir, 186 

4. Contract^ Mimimre of Damages — 

Speeial Damage— Lota of FraJU —Notice of flisft.] 
A. hired a tug to execute a salvage omtract. by 
which, if sncceesfully performed, he wonld have 
received £600. The tug arriving too late, he 
received only £50. The tug owner argued that 
tliat tlie damages should be merely nominal, as 
be had nqt had notice that he ran any special 
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risk if his tug was too late: — Rdd, that the 
contract shewed that it was a salv^e contract ; 
and that the damages must be assessed at £250^ 
taking into consideration that the salvage con- 
tracts had received £50, and had obtained a new 
contract to repair and tow the stranded veasel. 
Maokekzie d. LmoBLL 10 G. of 8. Cos. 705 (So.) 

fi. Conlrad — Meaiwre of Damages — Un- 

manufaeiared Article.'] The ordinary rule as to 
the measure of damages in case ot breach of 
contract to accept a manufactuied article, applies 
equally id tbe case o{ an an manufactured article. 
Where, therefore, in the case of an unmanufac- 
tured article, there is a market prioe at the date 
of breach, the profits that wonld have arisen from 
the contract, and the loews sustained through ltd 
breach, cannot be considered as elements of tbe 
damage. Tbedeoar Ibon Go. v. Gibluud 

[1 C & E, 37 

6. Contiaot — Measure nf damages. — It Is 

the duty of the ^rty entitled to the b^efit of a 
contract te save himself as Gir as possible from loss 
arising from breach, where he can do So at a 
trilling expense and with reasonable exertions. 
Warben v. groDDABT - IB Otto, 2Sti OI-B.) 

7. iord Caim't Ant — Speeifie Perform- 

anoe — Damagea in Lieti of — Mitrepretenlation — 
21 & 22 Vict. e. 27.J The above Act whs not in- 
tended to give a'ly notv right to damages, but to 
prevent the mischief arising from the two distinct 
methods of ptocednre which eiialed when tlie Act 
was passed. " Dam^es cannot tlierefore be ob- 
tained under the Act unless they could previonely 
have be^n obtained at Common Law, so that in an 
action for spccilio performance of a contract the 
Plaintiff innst establish miarepreseatatiou by the 
Defendant before he can obtain damages for breach 
of contract. Bock I'obtland Cement Co. p, 
Wilson - - B2 L. J. Ch. 214, 48 L. T. 386, 

[31 W. a. 193 

8. Lord CampbelTs Ad— Action by Per- 

sonai Repreeentaticei—^ & 10 Vict. c. 93.] tluder 
the above Act tbe representatives of a deceaeed 
man can only recover damages if the deceased 
himself could have recovered. Haioh v. Royal 
Mail Steau Pacee:i Co. G2 L. J. 0. B. 640 (C.A.) 

9. Remoteness— Malicious injnry to busi- 
ness.— Where Defendant loosened nails from a 
shoe of a liorse to induce owner to believe that 
Plaintiff, who had shoed it, had done his work 
badly, and so to injure him In bis trade as black- 
smith : — Sdd, that the above facts shewed a good 
cause of action. - Hoqheb v. MoDoKonoH 

[39 AmsT. S. 603 (U.S.) 

10, Bemotonees — Where a locomotive 

engineer unnecessarily sounds the whistle, thus 
frightening a team of horses and causicg it to 
run away and kill another horse, the owner of the 

, latter can recover therefor from the By. Co. 
1 Billmah v. Indianapolis, &c., Bv. Co. 

[40 Amor. B. 230 (TI.B.J 

11. rttrl — Measure of Damages — Conner- 

siOR of Goods.} Tbe measure of damages in an 
action for conversion of goods is not reslricteil to 
their value at the date of the conversion, even where 
no special damage is laid. Johnson v. Hook 

C31W. B. BIZ, lC.ftE.8B 
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DAMAGES — eontiniied, 

12. Tort^-Measure of Damages — Conver- 
sion of Goods — Mortgagee.'] A mortgagee of goods 
can only recover against an auctioneer who has sold 
them by the direction of the mortgagor the actual 
damage he has sustained by the injury to his 
security. Mtebs v. Mabsh - 1 C. & E. 116 

Claim for — Consideration for contract. 

See Contract. 5. 

Covenant of indemnity — Costs in defending 

action. 

See Indemnity. 

— Illegal seizure — ^Mortgage — Defai^lt in pay- 

ment on demand. 
See Mortgage. 16. 

•^— Injury to surface — Subsidence. 
See Mine, 3. 

Liquidated, or penalty. 

See Covenant, 3. 

— Measure of — Breach of contract — Ouus of 

proof. 

See Evidence. 3. 

— — Measure of— Breach of contract to convey 
" about 65 acres." 
See Yendob and Pubohaber. 5. 

— Measure of — Breach of warranty of autho- 

rity. 

See Principal and Agent. 5. 

Measure of— Collision — Compulsory pilot- 

age. 

See Practice — ^Admiralty. 6. 

— Measure of — Goods consigned not of descrip- 

tion ordered. 

See Principal and Agent. 1, 

— Measure of — Unreasonable delay. 

See Contract. 7. 

Bemoteness — Slander — Natural and pro- 
bable consequence. 
See Defamation — Slander. 1. 

Temporary loss of ^oods. 

See Carrier — Goods. 5. 

— Undertaking as to — Interlocutory injunction. 

See Practice — ^Injunction. 1. 

DKSCUfO^Publio— Licence— 25 Geo, 2, c. 36, 
s, 2.] Where dancing is not the principal part 
of a public entertainment, even though it is the 
principal part of a particular performance in the 
entertainment, if that particular performance be 
not a principal part of the entertainment, a 
dancing licence under the above statute is not 
requirS. Fat v. Bignell - 1 C. & £. 112 

BEBERTUSES — Irregularity in issue— Estoppel. 
See Company — Debentures. 

DEBT — Acknowledgment of. 

See Limitations, Statute op. 



1—3. 

Assignment of. 

See Assignment of Chose in Action. 

Attachment of. 

See Practice — ^Attachment op Debts. 

Forgiveness of— Promissory note. 
See Bill op Excuangb. 9. 

Release of— Debtor appointed executor. 
See Will — Conktructiox* a3. 



BEBTOBS ACT — Arrest under — Defaulting 
trustee. 

See Practice — ^Attachment op Pebson. 
2. 

DEBTOR'S SUMMONS. 

See Bankruptcy — Debtor's Summons. 

DECBEE KISI— Shortening interval before decree 
absolute. 
See Practice — ^Divorce. 6. 

JHEJSD— Delivery — Possession retained by Grantor 
— Attestation Ulause.'] An unstamped deed con- 
veying a house of the grantor upon trust to apply 
the rent to the payment of two life annuities was 
found in his possession after his death. It was 
signed and sealed by him; and the attestation 
clause stated that it was signed, sealed, and de- 
livered by him in the presence of two witnesses, 
one of whom said he remembered witnessing the 
deed, that the gi-antor after signing put it into 
his pocket, not delivering it to anyone; but he 
could not recollect whether the grantor said that 
he had signed, sealed, and delivered, or used any 
words on the occasion. Subsequently the grantor 
conveyed the same house by a deed duly exe- 
cuted and stamped, upon trusts inconsistent with 
the former deed ; and by his will made the next 
day he devised the house, ** subject to two life 
annuities charged thereon by me." By a codicil 
he made another provision for one of the an- 
nuitants: — Heldj that there was sufficient evi- 
dence of tiie delivery of the first deed, and tliat 
it prevailed over the second. Evans v. Grey 

[9 L. B. Ir. 539 

2. Begistraiion — Middesex Begistry — 

Expunging Registration — JurisdictionJ] Where a 
de^ which had been registered in the Middlesex 
Begistry was set aside, on the ground of fraud, 
in an action in the Chancery Division: — Heldj 
that a Judge of the High Court had no jurisdic- 
tion to direct the registration of the deed to be 
expunged, though the Master of the Bolls, as 
keeper of the public records, might have power 
to do so ; and that the only relief that could be 
granted was a declaration that the deed was 
void and that it ought to be cancelled and the 
registration vacated. Gibbs v, Sidney 

[49 L. T. 132 

Fraudulent. 

See Fraudulent Conveyance. 

Of apprenticeship— Unlawful command. 

See Apprentice. 

— Becital — ^Deed more than twenty years old. 
See Vendor and Purchaser. 1. 

DEFAMATION :— 
I. Libel. 
II. Privilege. 
in. Slander. 

I. DEFAMATION- LIBEL— JnnuefuJo— ^vu2en<!e 
of Defamatory Meaning.'] H. & Sons occasion- 
ally received, in payment from their customern, 
cheques on various branches of a bank, which the 
bank cashed for the convenience of H. & Sons at 
a particular branch. Having had a squabble with 
the manager of that bnmch H. & Son sent A 
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L SETAIUTIOH— lIBEL-<»»(i»ti^ 

printed circular to a large number of tbeir ona- 
tumera (who knew nnlhing of the squabble) — 
" H. & Sone hereby give notice that they will not 
receiie in paymeiit chequed drawn ou any of the 
hmnches of the" bank. The cireular became 
known to DtbGr per.~oiia ; there was a tan on 
llie banh and lo» inllicled. The bank baring 
brought aa action against H. & Sons for libel, 
with an innuendo tbat the circular imputed insol- 
vency -.—Held, affii niiiig the dei^iBion .>f the Court 
of A)>peal (Lord Penzance dissenting) that in 
theii oatural meaning tlie words were not libel- 
Ioub: that the inference eug!;estcd by tbeinunendo 
was not tlie inference which reasonable persons 
would draw; that the onus lay on the bank to 
ahew that tlie circnini hnil a libellous tendency ; 
that the evidence, consisting ot the circnrastances i 
attending the publication, failed to shew it : that ! 
there was no case to t:o to the jury ; and that tbe i 
Defeudante were entitled to jadgment. Capftal 
AND COCHTTES BANK V. Hfntt 7 App. Ca*. Ml, 
[63 L. J. Q. B. 232, 47 1, T. 662, 31 W. B. IfiT, 

[47 J. P. 214 (H. L., B.) 

i. Inmtertdo.'] The creditor UHiier a pro- 

misKory nole. granted bs security lor a debt pay- 
able by Instalments, wrote to A., one of Che 
granloni, "The promisBory note banded by you 
to me, signed by yuureelf, B. & Co., and B., was 
preaented to-day to B. for payment of the instal- 
ment now past due He repuiliates all know- 
ledge of the sflid note, and I hare therefore to 
inform you that unless the full amount of the 
note is now paid to ms before 11 to-niorruw, 
I shall consider it neceaiary to hand the case 
in to the procurator-flscHl." In an action for 
damages by A. against the creditor : — Held, that 
this letter was capable of btfing read as baring 
the innuendo that A. had been i^utJtj of forgery, 
and uttering a forged documunt knunring it to be 
fo^ed. Uaceai v. M'Cankie 10 0. of S. Obi. 
[687 (6o.) 

3. PublisbiBg in paper that merchant 

has eieouted chattel mortgage^Specia! damage. 
Newbold v. Ths J. M. Bbaiktreet & SoK 

[40 Amer. B. 426 (U.S.) 

Criminal prosecution tor. 

See CaiMiNAL Law. 4, 15, 16, 17, 23. 



II. SEFAHATIOH—FBITHEOS—Libel— Peti- 
tion by persons interested in a school to prevent 
Buperintendeiit licensing Flaintiffas a teacher: — 
JJeld, a privileged communication. Wiehan v. 
Mabek - _ . 40 Amer. B. 477 (D.S.) 

2. Libel— Ptiblieatiotx of PriviUged Com- 

maaiealion by MietaJce — Negligence.'] The De- 
fendant wrote defamatory statements of the Flain- 
tilf in a letter to W. under circumstances whiob 
made tbe publication of tbe letter to W. privi- 
legedj but by miatake tbo Defendant placed it in 
BD envelope directed lo another person who re- 
ceived and read the letter. In an action for 
libel -.—Beld. that the letter having been written 
to W. under circumstances which caused tbe 
legal implication of malice lo be rebutted, tbe 
pablicBtion to the olher person, though made 
through the negligence of the Defen£int, was 



U. SETAIUTIOH— FBI7IUSGE— conffnued. 
privileged in the absence of malice in fact on his 
part. ToHFSOH v. Dabbwood 11 Q. B. D. 4S, 
[02 L. J. a. B. 4Se, 48 L. T. MS 

3. Libel — Report of committee of an 

Odd Fellows' Lodge, recommending expulsion 
of a member for false swearing, and made in 
accordance witb tbe rules of the lodge:— ^HbW, 
prima facie privileged. Kibefatbick v. Eaule 
LoDOB - - - 40 Amei. B. 316 (ij.B.) 

4. Libel — Written resignalion by pro- 
fessor in U.S. Naval Academy — ludoraement, 
required by law, of sopericitcndent, stating why 
he tbought resignation should be accepted; — 
Hel4, not absolutely privileged. — Doicftin) v. 
Lord Paulet (L. B. 5 Q. B. 9*, 39 L. J. Q. B. 5il. 
21 L. T. 5S4, 18 W. R. 338, 9 B. & 8. 76M) iiut 
followed. MAcaioE v. Wobden 30 Amer. B. SS4 
[(0,8) 

B. — iSJandCT — Coantd or Advocate.] Nu 
action will lie against an advocate for defntnii- 
tory words spoken with reference to, and in the 
course of, an inquiry before a judicial tribunal, 
althougli they are uttered by the advocate mali- 
cioualy and not with the object of supporting the 
case of his client, and are uttered without any 
justification or even excuse and from perauoul ill- 
will or auger towards the person defamed arising 
out of a previously existing cause, and ore irrele- 
vant to every issue of fact whicb is contested 
before the Tribunal. — H. was chafed before a 
Court of Petty Sessions with liaving unlawfully 
administered drags to tlie inmates of M.'s (the 
prosecutor's) bouse for tlie purpose, it was allege^l, 
of facilitating a burglary iu it. L., who was a 
solicitor, appeared for the defence of H.. Tliere 
was some evidence, altbougb ••{ a very sliybt 
character, thata narcjtic drug had been adminis- 
tered to the inmates of M.'s houie upon tlie even- 
ing before the bu^lary, and H, bad been at M.'s 
house OD that evening. During the proc««dings 
before the Court of Petty Sessions, L., acting as 
advocate for U., suggested that M. might liu 
keeping drugs at liis house for immoral or cri- 
minal purposes. There was noevidence that M. 
kept any drugs for sncli purposes i—Held, that 
no action by M. for detamation would lie against 
h.—KendiOon v. Mailby (C. & M. 402, 2 M. ji R. 
438) disflontod from. Musstbh r. Lamb 
[11 Q. B. D. BBS, 62 L. J. Q. B. 726, 49 L. T. 262, 
[82 W. B. 243, 4T J. F. BOS (0. A.) 

6. Slander — Epidence of Expreet Malice.l 

Where a person courts the alleged slander by a 
question, the oocasiou is privile^d. 

Where evidence is given shewing an utterly 
untrue statement to have been made, that is of 
itielf BufBcient prima facie evidence of OKpresa 
mattce. Falueb v. Huhmerston 1 C. & E. 3ft 

Iietter from employer to employed. 

See Criminal Law, 17. 
in. DEFAHATIOH— 8LAKDEB— AemohwM of 
Damage — Damage not nataral and pmiable Con- 
leqaence of Worde ipoA'en.] Claim, that the. 
Plaintiff uos a candidate for membership of the 
R. Club, but upon a ballot of the members ivaa 
not elected ; that a meeting of tbe members wus 
called to consider an alteration of the rates re- 
gfurding the election of meujb,:rs ; that tbo Defcn- 
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of the FUintiS' m follows : " Tbe conduct of tlie 
PlaiulifT " waa BO b»d st a club in M. that a ronnij 
robin was signed urging the committee to expel" 
bim : " as however " he was " there oitlj for 
■hort time, the committee did not proceed fu 
ther ;" whereby the DefendaQt induced a majority 
of the members of the club to retiiin the regiil^ 
tionB under which the Plaintiff had been rejected, 
ftnd thereby preTented the Plaintiflf from again 
seekiug to be elected to the club ; — Held, upon 
demurrer, that the claim disclosed no cause of 
notion; for the words complained of, not being 
actionable in' themselveG, muat bo supported by 
special damage in order tn enable the Plainlifl t<> 
mie ; and the damage alleged was not pecuniary 



nottl 



If tht 



Defeudant's words. Chahbeblaim i. Boyu 

[11 a. B. D. 407, 62 L. J. Q- B. 277, 48 I. T. 
[828, 81 W. H, 578, 47 J. P. 8T2 (O.A) 

B. Wordt actioiiahle per le — Innitendo— 

Criminal Oj^ence — IndictabU Offimee.'] Word* 
imputing Uut the Plaintiff has been guilty of a 
criminal offence will support an action for alnnder, 
without special damage : aiid it is not neoeauary 
to allege in the statement of claim ttiat tliey im- 

Site an indictable offence. Webb v. Beavan (or 
EVAN) - II 0. B. D. 609, 6S I. J, Q. B. 544, 
[49L. T. SOI, 47J. F.4BB 

Action for— Partjjiulars, 

See PsAcncB — Pabticdlars. 2. 

Ezpress malice — Evideitce of. 

See Drfamatiqn — Pbtyilbbk, 6. 
SXEAUIT— Admiralty— Affidavit of service. 

iSm PEAOTICB — ASUIRALTV. 8 

Pleading. 

See Practice — Default of Pleading. 
Practice— Motion for Jcdoueht. 
dxfaitlt of afpomtkbni. 

See PowaB. 



See Pbaoticb — PLBASiNaB. 
DSL&T — Divorce petition — Poverh; of petitioner. 

See Husband and Wife — Dttoroe. 4. 
— — Setting ecide deed — Statute of Liuitatjona. 

See Fbaudulekt Conveiahcb. I. 
DEUVSBT — Of deed — Possession retained by 

See Deed, 1. 

■ — Of gift. 

SeeOlFl. 
Of goods — Common rarriar. 

See Cabbieb — Goods. 1. 
Of goods — Time of payment — Evjilence of 

course of dealing. 

See Sale of Goona. 4, 
DXKUSRAGE. 

See Shif^Coabtebfaiitt. 5-9. 
SEMUBBEB—Fractice. 

See Practice — Pleadings. 6, 11. 
Statement of claim shewing felony. 

See Action. 1. 
Winding-up petition — Amendment. 

See CoBPAMT — WiNDiKO-rp. 25. 



I SEPABTDEE TEOX DTELUHO-XOirSE— Omu 

of proof. 

See Bankbgptct — Act op BANXBin>TOT, 



DXFOBHIOnS— Bight of witness to copy of— 

Bankruptcy. 

See Bankbuptoy — Ejlamhation. 4. 
BEFBITATIOE — Sentence of, for ofi^ces agaiiut 

See EccLESiAsncAL Law. 2, 3. 
SZBELIOI — Salvage — Apportionment of award. 
See Smp— Saltaoe. 4, 6. 



Innatic, though not so found b^ inquisition) bis 
co-heiresses. E., who was executrix, proved the 
will, and died, having daviaed all her property to 
B. After her death, in a snit to adminiiler A.'s 
Bseets, on issue was directed to try tbe validity of 
his will, in which issue J, wns Plaintiff and one 
of the trustees was Defendant, and a consent was 
entered into and made a rule of the Court of Law, 
that a verdict should be entered for tbe Defen- 
dant, and tliac the will sbonld stand as proved, but 
that the right of J. to the lands of G. should be 
determined in tbe Chancery suit as if A. had died 

iteatate; and it was thereby admitted that the 
lands desDunded to E. and J., and that a moiety 
of them descended to J. (she naiving bee right to 
paramount charge on the lands of £2000, to 
which she was entitled), and that B. and J. were 
entitled as tenants in common in fee, subject to 
the incumbrances created by the will. A flnal 
decree was made iu the Chancer; suit, on a con- 
sent reciting and adopting the consent in tbe 
Court of Law, and declaring that tbe lands 
descended to E. and J. as A.'s oo-heiresses, J. 
waiving all right to the charge of £2000, and to 
Mt annuity wtucb had been substituted therefor 
b7 the will, and directing the truateee of the will 
' convey the lauds of G. to E. and J. and their 

drs. J. having afterwards died. intMtate ;— Heli, 
reversing the decision of the M. K. (I, B. 10 Eq. 
119), that, altbongb J. took a moiety of the lands 
under the decree asa purcbaserfor valne, she was 
not a " purchaser " within the meaning of s. 8 of 
the Inheritance Act. she having in fact purchased 
an intestacy on the part of A., and that ace(«d- 
ingly the title by descent as to encb moiety was 
to be traced from A. and not &om J. Blake v. 
Htmes - - - 11 L. B. Ir. 284 (C.A) 
Right of alien to inherit lind. 



See Bill of Sale — FoBUALiriEa. 
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DSSCRIFnOH— om/tiitce(i. 

Debtor — Stat^nent of afiairs. 

See Bankboftct — Composition. 



Devisee or legatee. 

See Will — CoNSTBrcnoN. 



13—16. 



DSSESTIOH— By wife— Jadicial sepRratioD. 

See HubBAND and Wife — Divobcb. 5. 

Condonation — ^Revival by sabsequent adul- 
tery. 
See HrsBAND and Wife — Diyobce. 3. 

BESIOHS — Copyri«r!it of— Registration mark. 
See CoPTiUGHT. 4. 

DEYASTAYIT — Executor — Limitation —Mort- 
gage. 
See LnoTATioNS, Statxtte of. 9. 

DEVISE. 

See Will. 

DntSCTOE OF PUBLIC PEOSECXmOHS— Fiat 

of — ^Newspaper libeL 
See Cbimdtal IiAw. 15. 

PuAcncB — ^Mandamus. 2. 

DntECTOBS. 

See Company — DiBBcrroBS. 

DISCHABGS — Bankrupt — Debt incurred by 

fraud of partner. 

See Bankbuftcy — Dischabge. 
' Surety. 

See Pbinoipal and Sdbety. 2 — 7, 

DISdAIMEE — By Defendant in foreclosure 

action — Costs. 

See MoBTGAGE. 7. 
— — By trustee in bankruptcy. 

See Bankbuftcy — ^Disglatmeb. 

■ Onerous legacy. 

See Will— CoNSTBUCTioN. 12, 

SISCOHTHnrAHGE 07 ACTION- After counter- 
claim. 
See Pbacticb — ^Pleadings. 8. 

Misrepresentation. 

See Company — Pbospectus. 2. 

DISCOVEET 07 DOCITMENTS. 

See Pbaotioe — Disooveby — Documents. 

DISGSETIOH-Court— Action by British seamen 
for wrongful dismissal. 
See Ship— Seamen. 2. 

— — Court — Appointment of ofScial liquidator. 
See Company — ^Liquidatob. 2. 

Court — ^Bankruptcy— Amendment of peti- 
tion — Affidavit. 
See Bankbuptcy— Appeal. 2. 

— — Court — Bailkruj^tcy — ^Fraudulent deed. 
See Bankbuftcy — Jubisdiotion. 1. 

Court — Bankruptcy petition — Prior Scotch 

sequestration. 

See Bankbuftcy— Adjudication. 4. 

Court — Bankruptcy — Witness — ^Right to 

copy of depositions. 

See Bankbuftcy — ^Examination. 4. 

— ^ Court — Costs. 

See Pbacticb — Appeal, 2. 3. 
Pbactice — Costs. 5, 7 — 10. 

Court — ^Leave to disclaim lease. 

See Bankbuftcy-— DiscLAiMBB. 



DJSCBXnOH—eoiUfHned. 

Court — ^Notice of motion— Extension of time 

for. 

See Pbactice— Notice of Motion. 1. 

Court — ^Partition or sale. 

See Pabtition Suit. 2. 

Court — Setting aside judgment— In£mt de- 
fendant. 
See Pbacticb — Judgment. 4. 

Court — Short notice of motion — Irregu- 
larity. 
See Pbacticb — ^NoncE of Motion. 3. 

Court — ^Winding-up— Voluntary or subject 

to supervision. 

See Company — ^Winding-op. 19. 

Justices— Reftual of licence. 

See Inn — Licence. 5. 

Local autliority — Works precedent to decla- 
ration as a highway. 
See Public Health Acts. 16. 

— Public prosecutor — ^Newspaper libel. 
See Pbactice — Mandamus. 2. 

Registrar in Bankruptcy — Admission of 

proof.. 

See Bankbuftcy — ^Pboof. 3. 

Trustees — Jurisdiction to interfere with. 

See Tbustee. 12. 

— Trustees — ^Maintenance of lunatic 
See Lunatic. 4. 

DISHTSSATi — Directors— General meeting. 
See Company — Directors. 1. 

DISSOLUTION — Highway district — Highway 
board. 
See Highway. 1. 

Partnership. 

See Partnership. 4, 5. 

DISTRESS. 

See Landlord and Tenant. 1, 9 — 12, 
25, 27. 

Bankruptcy. 

See Bankbuftcy — ^Distbess. 

DISTRESS DAMAGE 7EA8AKT — Jtii;)oun(2% 
on Premises — Tender of Damages — Excessive De^ 
mand — Payment under Protest — Action for Money 
had and received — Extortion."] Where on. animal 
distrained as damage feasant is impounded on 
private premises, and not in a common pound, a 
subsequent tender of sufficient compensation fur 
the damage actually done is good, and if the dis- 
trainor by demanding an excessive sum for da- 
mages as the condition of his release of the 
animal obtains payment of such sum from the 
owner, such payment is not voluntary, and the 
sum paid may be recovered in an action for money 
had and received. Green v. Duckett 11 Q. E D. 
[275, 52 L. J. Q. B. 435, 48 L. T. 677, 
[31 W. B. 607, 47 J. P. 487 

DISTUBEAKCE— Of market 
See Market. 

DIVIDED PARISHES ACT, 1876— Settlement of 
pauper. 
See Poor Law. 3 — 5. 

DIVIDENDS— Payment of *• in proportion to 
shares." 

/SeeCoofFANY — Articles. 3,4. 

F 2 
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BIVOBCE. 

See Husband and Wife— Divorce. 

Practice. 

See Practice — ^Ditorce. 

SOCKS Ain> EABB0TJB8-— Harbours Clauses Act, 
1847 (10 A 11 Vict c. 27), «. 83— DocA; Crnnpany-^ 
Bylaws, Validity of — Ship^ Discharge of Cargo — 
Employment of LumpersJ] By 10 & 11 Vict. 
c 27, s. 83 the undertakers authorized by any 
special Act to coDbtract a dock may from time to 
time make such by-laws as they shall think fit 
for (amongst other purposes') regulating the ship- 
ping, unshipping, and removing of all goods 
within the limits of the dock, aind for regulating 
the duties and conduct of all persons, as well the 
servants of the undertakers os others, employed 
in the dock. A dock company, who were the 
undertakers under a special Act, made by-laws 
that no lumpers should be allowed to work on 
board any vessel in the dock, but such as were 
authorized by the company, unless permission in 
writing had been previously obtained from the 
superintendent of the dock, and that servants 
of the company only should be allowed to work 
within the dock premises, whether on ship, 
lighter, or shore : — Heldj that the by-laws were 
in excess of the power confen-ed upon the dock 
company by s. 83, and were therefore invalid. 
Dick v. Badart 10 Q. B. D. 887, 48 L. T. 891, 

[47 J. P. 422, 5 Asp. K. C. 49 

2. Wreck in Approaches to Harbour, Re- 
moval .of — Harbour Authority, Liability of — Acts, 
Local and General, Construction of/] By Act of 
Parliament 26 & 27 Vict. c. Ixxxix. the harbour 
of B. was vested in the Defendants, the limits 
were defined, and the Defendants had jurisdiction 
over the harbour of P. and the channel of P. be- 
yond those limits for the purpose of, inter alia, 
Imoying "the said harbour and channel," but 
they were not to levy dues or rates beyond the 
harbour of B. By 42 & 43 Vict. c. cxlvi. a moiety 
of the residue of light duties to which ships enter- 
ing or leaving the harbour of P. contributed, were 
to be paid to the Defendants and to be applied 
by them in, inter alia, buoying and lighting the 
harbour and channel of P. A vessel was wrecked 
in the channel of P., which under the Wrecks 
Removal Act, 1877 (40 & 41 Vict c. 16), s. 4, the 
Defendants had power to, and did partially, re- 
move. The wreck not removed was not buoyed, 
and the Plain tifiTs vessel was in consequence 
wrecked : — Held, that the statutes imposed upon 
the Defendants an obligation to remove the wreck 
from the channel or to mark its position by buoys, 
and that not having done so they were liable in 
damages to the Plaintiff. Dormont v. Furness 
Railway Go. 11 Q. B. D. 498, 52 L. J. Q. B. 331, 

[49 L. T. 184, 47 J. P. 711 
— — Harbours Clauses Act — Negligence of tug- 
owner — ^Towage contract — Condition. 
See Ship — Towage. 

— Scotch law. 

See Scotch Law. 2, 3. 

DOCITMEHTS — Discovery and inspection of 

See Practice — Discovery — Docu- 
ments. 

Incorporated in will. 

See Will — Incorporated Documents. 



BOCimEHTS — continued, 

Solicitor's lien for costs. 

See Solicitor. 10, 11. 

DOG — Injury from bite of — Scienter — ^Defendant 
in habit of tying up dog in daytime — Inference 
therefrom of his knowledge of its vicious cha- 
racter. GooDE V. Martin 40 Amer. B. 448 (U.S.) 

DOIQCIL — Children of foreigner— Bequest to— 
Legitimacy. 
See Will — Construction, 4. 

Chinese — Anglo-Indian — British subject. 

See Revenue. 7. 

Marriage — Divorce. 

See Conflict op Laws. 3. 

Testator — Administration with will an- 
nexed. 
See Administrator. 4. 

Testator domiciled in Scotland — Scotch 

assets. 

See Executor — Actions. 3. 

Testator — Personal assets. 

See Colonial Law. 15. 

DONATIO :HORTIS CAUSA. 

See Gift. 

DONATIVE BENEFICE — Transfer of advowson. 

See Advowson. 

DBAINAOE— Local board — Right to send sewage 
into adjoining district. 
See Nuisance. 1. 

: Right cf — Common vendor. 

See Easement. 1. 

DRAMATIC ENTERTAINMENT— Place of. 

See Copyright. 5, 6, 

DRUNKENNESS— Excuse for homicide. 
See Criminal Law. 6. 



EASEMENT— DraiTio^e, Bight of, through ad- 
joining Land — Com/mon Vmdor — Existence of 
Easement ai Time of Severance of Property. ] The 
owner of certain adjoining cottages, A and B, laid 
down a 4-inch pipe from A in order to drain the 
surface and refuse water. This pipe formeii a 
junction with a 6-inch pipe which ran under the 
yard of B and thence into the main sewer under 
the highway. The 4-inch pipe was at no time 
connected with any other drain, but a socket-joint 
was inserted in it about midway. B was sold to 
the Defendant and, some days after, A was sold to 
the Plaintiff, the conditions nf each sale providing 
that it was subject to all existing easements. In 
the conveyance to the Defendant there was no 
express reservation of a right of drainage. The 
Plaintiff having connected the soil pipe of a 
water-closet with the socket-joint in the 4-inch 
pipe, in place of which he laid down a 6-inoh 
pipe, the Defendant stopped the flow of all drain- 
age from the Plaintiff's pipes into his: — Reldy 
that, as no basement of the kind existed when the 
cottages were severed, and there was then no 
junction by means of which sewage could pass 
into the pipe (although the former owner might 
have intended at some future time to use the 



( 137 ) OF EVERY BKPOETED C 



sockel-j< 



[ich & purpose), the FlaintifT 
wiu nut eotitlod to use Uie dram fur the addi- 
ttonal purpoae of conveying sewage. Watsom c, 
TBOnaHTON - 48 L. T. 508, 47 J. F. 918 <aA.j 

3. ■ Fasria — Bight (o toe — A^oining rKn«- 

TOent — Common Laitdtord.'] The Plsintifif wag 
lessee oF a hnnue numbereil 152 in A. Street, but 
wbick \'iy beliiiid Noa. 151 and 153 in that street, 
and at tiie bottom of a court appioachad by a pas- 
BugK irom A. Street, half of wbicli passage was 
auder tha fltst door of No. 151, and the other half 
under the tltst floor of No. 1S3. The passage was 
closed bj a pite in the plane of the front of 151 
and 153, ichicli was hong on tlie wall of 153, but 
was admitted to be part of tha Plaintiff's premises. 
All three houses belonged to the same landlord. 
Above the gate was a fiisoia oC cemDot eiglit feet 
long, half of which was on the wall of 151, and 
theother half on that of 153. The fascU hail ex- 
iat«4 from about 1815, and the numtier of tlie 
Fluintiff'a house and the name and bu^ineBa of the 
occupier for the time being bad alwnys butn 

Sainted on it No. 153 was demised to the Defen- 
atit in 187* without any express reservation of 
the foscia. and the Plaintiff became lessee cf 
No. 152 iu 1876 :—irel(I (affirming the deoision of 
Kay, J.), that the fascia must be held lo be a 
parcel of the properly demised to the Plaintiff, 
and tliat he was etit!tli-d to preveut the Defendant 
from interfering with it. Fkamcis v. IIaywasd 
[22 Cb. D. 177, SZ L. J. Cb. 12, SSI ; 4S L. T. 
[287, 31 W. B. 488, 47 J. P. 617 (C.A.) 

3. Pipe*— Repair— Inler/eTence by ler- 

vient Ovmer— Injunction.^ The Plaintiff had a 
right to aa uninterrupted snppl; of water thmngh 
pipes running under the Detendant's land ;—Beld, 
that this right carried with it the right to eoler 
the DefendsJit's land to cleao or repair the pipes, 
and that the Plaintiff was therefore eutilled to an 
injiiDotion to restrain the Defendaot from commit- 
ting any act which would occasion grealer diHi- 
enltj or elpense in tiie exercise of the PlaintilTs 
rights, or whioh, if acquiesced in, might lu the 
future mntci'iully affaut such rights. GooiituiiT 
B. HlBTT - - - - - 33 W. B. leS 

• 4. PresortnWon Act (2 4 3 Wm. 4, c. 71), 

I. 2~mght (o use Way for th^ Removal of Timber 
— Vser ai Uing Tntemah — " Enjoymeai for fuil 
period of Tteenty YeaTa."] In an action where a 
right of way was claimea under the Prescription 
Act (2 & 3 Wm. 4, c 71}, s. 2, in respect of twenty 
VKftrs' user as of right, it appeared ttiat tlio wsy 
had only been used by the parly clainiug it, the 
Defendant, for the removal ol wood cut upon an 
adjoining close. The wood was cut upon this 
clone at interrala of several years ; the last cutting 
having been in the year in which the action was 
commenced, the one next previona fifteen years 
before, and the next at another interval of fifteen 
years. Between these intervals the road was occa- 
Biouully stopped up, but tlie Defendant used it as 
often as he wished while the wood was being cut: — 
Edd. that there had not btou an uninterrupted 
eujoyment of the way for twenty years within the 
meaning of s. 2 of Uie Prescription Act, which did 
not apply to so discontinuous an easement as that 

elaimeJ. Hullinb v. Vkuiey 11 d, B. D. 716, 
[58 L. J. a 8. 30 



f ZASEHEHT—cimlinuei!. 

' Extinguiahment of — CompensatioQ. 

See Abtizahb' DwELLtHOS Act. 2, S 



— Over rulway — Injunction 



See Eailwat Compast. 4. 

Support — Preecription — Presumption. 

See SOFPOBT. 1. 

Water. 

See WATfai. 
ECGLE8IA8IICAL UW— Clergy— ApplicaHon 
by Bithop of Dioeeee for Diseharge of Clerk tit 
Caelody for Contempt — Deprivation under Proirf* 
tiont of Statute Laa—Satirfaction of Contempt 
by inmluntary Obedtenee — Pnlilie Worihip ite^U- 
lation Act, 1874 (37 * 38 Vict. c. 85>, i. 18— 
53 Geo. 3, e. 127.] At the hearing of the matter 
of a representation made under the Public Wor- 
ship Regulation Act against tlie rector of a parish 
cliurcb in the diocese of Manchester and province 
of York, tire Official Principal of the Chancery 
Court of York pronounced that the Defendant 
wlien oiEciating in the pirisli church had com- 
mitted ceriain offences against ecclesiastical law, 
and on the 27tb of June, 1879, issued a munition 
admonishing him to refrain from such offences for 
the future. The Defendant failed to obey the 
monition, and the Officiul Principal, in August, 
- 1879, by ao inhibition under the Public Worship 
Regulation Act. inhibited him for three months, 
and until the inhibition had been relaxed, fn»a 
i performing the services of the church or exer- 
I cisLng the cure of souls within the diocese of 
! Manchobtcr. Whilst the inhibition was still in 
' force the Defendant disobeyed it by ofBciating in 
the parish church on several occasions, and there- 
npon his cont/smpt was signified tn the Queen in 
ChanCTy, and he was in March, 1881, taken into 
custody under a, viritdeeontumiice capiendo. In 
Auguet, 1882, the Defendant still remained iu 
custody under the writ, but by the operation of 
the Puhiio Worship Regulation Act, ceased to be 
rector of the pariah. The Bishop cf Manchester 
then applied to the Official Principal for tlie dis- 
charge of the Defendant The application was 
neither supported by the Defendant nor opposed 
by the complainants : — Held, that the applicaUon 
was rightly made by the Bishop of Manchester ; 
Held, also, that the Defendant had "satisfied hla 
contempt " within the meaning of 53 Geo. 3, 
c. 127, and tliat a writ of deliverance in the form 
prescribed by that statute ought to issue for hia 
dbcliarge. Dean v. Gbbeh - 8 F. D. 79, 

[46 J. P. 743 

3. Clergy— Church Discipline Act (3 4 4 

7ict. e, SS)—Offeueet agaimt BitiMl-BeiignalioK 
of Beaefice pending a Sait-Operatioa of Sentenee 
of Deprixatioa.l The ordinary sentence of de- 
privation in use in the Eocleaiaetical Courts is not 
limited to the particular preferment or benefice 
stated in the articles to be held by the Respon- 
dtDl, bat exleuJd to all ecclesiastical promotioua 
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SOCIESIASTICAL LAV—tonUn^td. 

withiD tbe jorigdictlon held by the Hwpoiident at 
the time tli»t sentence is pronoimrod. — -It is axa- 
tiurj to the practice of tlie Court of Arches (o pn>- 
nounre a sentence of perpetual sospension from the 
perfunnance of Divine Service againit a Bespon- 
deut who holds a benefice of nhich the Conrt has 
jnrLsdiction to deprive him. — TlieaitioleBin a cri- 
minal soil b; letters of request under the Church 
Disripline Act coittalnea allegations charging 
tlmt the Respondent waa perpetual corate of the 
parish of A., m the diocese of London, and that 
ha had vrithin tvu jeara of the institution of the 
suit committed repeated and aggravated offeQcea 
BgsinBt the laws ecclesiastical in matters of ritual 
wTiHst olfloiiiting in the perfonnaQce of Divine 
Srrvice in the parieb rtmrch of A. At the hear- 
ing of the suit the above-men tioned allegations 
were held to be proved, and the Official Principal, 
in his discretion, condemned the Bespondent In 
cats, bat reftised to pronounce any sentence of 
di privation or canonical puniiihment. The pro- 
muter appealed, and the appeal having been 
allowed, the Queen in Council remitted the cause, 
vith an intimation Ihat the Beepondent ought to 
be caaonicall; puuitihed. Atia the cause had 
been «o lumittul, but before tlie terms of the 
remission had been complied with, tlie Gespon- 
deut resigned the perpetual Curacy of A. and vras 
instituted to the incumbency of P. in the diocese 
of London.— On the cause subsequently comiag 
on for sentence, the Official Prmcipal of the 
Court of Arches pronounced sentence depriving 
the Beapondent of all the ecolesiaBtical promo- 
tioDS irithin the province of Canterbury of whitji 
he was possessed when the sentence was pra- 
Donnced and of all the ecclesiaatical emoluments 
tliereto belonging. M&btin v, Mackqnochie 
(SbuSuii) SP. D.19I,17J,F.S6T(0.of Aiohas) 

8, Juriadicium^Bffntenee of Dqirivatvm 

—Prohibition— Hmue of Lordt—Paidce of Wett- 
miuifer — Royal PectiliaT — Royal Paltux— Eoyal 
Bttidenee— Church Ditdpline Act, 1840 (3 <£ 4 
Vict 0. 86).] A suit having been brought against 
a olerk in the Court of Arches, under the Church 
Discipline Act. a sentence of suspension for six 
moBllis was pronounced against him on the 9th of 
March, 18TS, but was niade conditional on an 
affidavit being filed. Afterwards the affidavit 
was filed, and an unconditional sentence was pro- 
nounced on the 23rd of March and served on the 
Defendant.— A freah suit was instituted in 1880 
11:0' &esh oOeucas. and also for contumacioos dis- 
obedience to the sentence of the 23nl of March, 
18TS. These offences being proved, the Defen- 
dant was sentenced to be deprived of hie beDefloe. 
Tins sentence was pronounced by the Dean of 
Arches in Committee Boom E. of the Ucuse of 
Lords. — A motion for a prohibition having been 
brought to restrain the Court of Arches iiom 
enforcing the sentence : — Held, first, that the sen- 
tence of the 9th of March was an intorloi'utory . 
order which did not end the suit, and therefore i 
the Court was not /unofus offKio when it pro- 
nounced the aacoaditional sentence of auspen- 

Secondly. That even if the unconditional sen- 
tence had been void, the Couit would nut have 
eiceeded ita jnrisdiction in paaeing the Bentenc« 
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of deprivation, as there were other offences proved 

which would have supported it ; — 

Thirdly. Tbit the site of the old Palace of 
Westminster is no louger a pecnliar, but is within 
the diocese of London and the jnriiidiction of the 
Court of Arches : — 

Fourthly. That the now Palace of Westminster 
is not exempt from the jurisdiction of the ordi- 
nary Civil and EecleBiasliiil Courts on theground 
of privilege, inasmuch as it has ceased to be a 
royal residenoe : — 

Whether Committee Room E. of the House of 
Lordu is within the precincts of the old Palace of 
Westminster, quKre. Ciuibb v. He La llBBE 
[22 Oh. D. Sid. 18 L. T. iOe, 31 W. B. 368 (C.A.) 

Burial board — .^pointment 

Bee Bdbial Ohouhd. 

Donative benefice — Transfer of advowson. 

See Advowson. 



ZlECnOir— Jlfarrffci Woman— aetOemenl— Wife 
an Infant — Separate Estate — Agreement to tdjle 
i^leT-aeguired Properly — Deed ocftnoiBledpetJ by 
Wife after fun age— ConJlTTiMtion of SeHiement— 
Wife of Umourtd Mind — JariidiaUon of Court to 
elect for.'] By a maniiige settlement made in 
January, 1874. the wife being an infant, personal 
property derived under her father's marriage 
settlement was assigned by the hosband and wile 
to trustees upon the usu^ trusts. There was a 
covenant by the husband that he and bis wife 
would, so soon as she should attain the age of 
twenty-one years, convey and assign real and per- 
snnal poperty to which she was entitled mider 
the will of her bther ; and it was provided that if 
the wife should refuse or neglect to do so it should 
be lawful for the trustees to aocumulute any part 
of the income payable to her for the other persona 
interebted under the settlement. There was an 
agreement to settle the wife's after-acquired per- 
sonal property. The wife, on tlie IStli of April, 
1874, a week after she attained the age of twenty- 
one, and her hosband egcecntcd a deed, which she 
aclmowledgeii, by which she assigned all the per- 
sonal property expressed to be assigned by the 
settlement which had not become vested in pos- 
session, and conveyed property purported to be 
conveyed by the settlement upon the trusts 
thereof 

At the date of the settlement she was contin- 
gently entitled to a reversionary interest in per- 
sonal estute, but it was not actoally assigned by 
the deed of conHrmation because it did not coma 
within the provisions of Sir R. Malins' Act (20 & 21 
Vict. c. 57). It fell into posseaaion, and it was by 
the direction of the wife and her husband invested 
in the names of tlie trustees. The hnslHuid hud 
died, and the wife had become of unsound mind, 
bnt not BO found by inquisition. On snmmona by 
the infant children, by their next friend: — Hdd, 
following the cuses of Barroa v. Barrotn (4 E. A J. 
409) and SmUh v. Lucae (18 Ch. D. 531, 45 L. T. 
460), tl.at the wile could during her c 
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eleot to confirm the setUement, and that she had 
by her acts elected. 

The wife having become of unsound mind, if 
she had not elected the Court would have made 
an election on her behalf, it having jurisdiction to 
bind the equitable interests of lunatics, not so 
found by inquisition, when it appears to be for 
their benefit — Jones v. Lloyd (Law Kep 18 Eq. 
265, 43 L. J. Oh. 826, 30 L. T. 487, 22 W. B. 785) 
followed. WiLDEB 17. PiGOTT - 82 Ch. D. 268, 
[52 L. J. Ch. 141, 48 L. T. 112, 81 W. B. 877 

2. Settlement arid WtU —Power — Appoint- 
ment,'] A testator, having power under a settle- 
ment to appoint the settled hereditaments to 
children of his first marriage only, appointed the 
settled hereditaments (describing them as his own 
property) in favour of a son of the first marriage 
subject to a charge in favour of his other children, 
including the children of his second marriage, and 
he devised property of his own to the same son 
subject to the same charges in favour of his other 
children ''so as to equalize the shares of all his 
children in all his property " : — Held, that a case 
of election arose in favour of the children of the 
second marriage. — Woolridge v. WooHridge (Joh. 
63) distinguished. Be White. Whttb v. White 
[22 Ch. D. 555, 52 L. J. Ch. 282, 48 L. T. 151, 

[81 W. B. 451 

Choice of debtors — Delay. 

See Estoppel. 1. 

Concurrent actions in English and foreign 

Courts. 

See Practice — Statinq Pbooeedings. 
4,8. 
ZtECTIOK OF GUABDIANS— Fabricating voting 

paper. 

See Poob-Law. 1. 

XLECnOK, XHHICIFAL COBPOBATION. 

See Municipal Coepobation. 1 — 6. 

SIECnOK, PAELIAHENT. 

See Parliament — Election. 

ELEMENTABY lEDJJQATlOlSlSlementary Edu- 
cation Act, 1876 (39 A 40 Vict c. 79), «. 4, 5, 8, 
11 — Emptoyment of Children — ^ FvU Time Em- 
ployment" — Attendance Order.'] By s. 5 of the 
Elementary Education Act, 1876, a person shall 
not tak^ into his employment any child (1) who 
is under the age of ten years, or (2) who, oeing of 
the age of ten years or upwards, has not obtained 
the certificate of proficiency, or of due attendance 
at school, prescribed by the Act, unless such child, 
being of the age of ten years and upwards, is 
employed and attending school under the Factory 
Acts, or any by-law made under the Elementary 
Education Act, 1870. — By s. 11, if the parent of 
any child above the age of five years, **who is 
under this Act prohibited from being taken into 
full time employment," habitually, and without 
reasonable excuse, neglects to provide efficient 
elementary instruction for such child, an order 
that the child attend one of the prescribed schools 
may be obtained by the local authority of the 
di<itrict before a Court of summary jurisdiction. — 
By s. 48 "a child in this Act means a child 
between the ages of five and fourteen years.*' — An 
.attendance order was applied for, under s. 11, in 
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respect of two children aged nine and thirteen 
years respectively. Neither of the children were 
in any employment, nor attending an^ school, nor 
had either of them obtained any certificate under 
8. 5: — Held, that the words of s. 11 *'any child 
who is under this Act prohibited from being taken 
into full time employment " applied to any child 
prohibited from being taken into employment by 
8. 5, and therefore that an attendance order could 
be made in respect of each child. — Saunders v. 
Crawford (9 Q. B. D. 612, 51 L. J. Q. B. 460, 
46 L. T. 420, 46 J. P. 344) not foUowed. WiN- 

YABD V. TOOGOOD. HaNCB V, FOBTNUM 

[10 Q. B. D. 218, 52 L. J. M. C. 25, 48 L. T. 
[229, 81 W. B. 271, 47 J. P. 825 



Expenses of school board. 
See Pbagtice— Mandamus. 



3. 



EMBABBAS8ING PLEADING. 

See Pbactice — Pleadings. 3 — 5, 10. 

EMPLOYSBS' LIABILITT ACT, 1880. 

See Masteb and Sbbyant. 3 — 14. 

ENGINEEB — Certificate — Construction of con- 
tract. 
See Contbact. 7. 

Drainage board — ^Trespass by contractor — 

Liability. 

See Pbincipal and Agent. 2. 

ENTBT BT DECEASED PEBSOK— Postage of 

letter. 

See Evidence. 7; 

EQUITABLE MOBTGAGE— Foreclosure— Form of 
decree. 
See MoBTGAGE. 8. 



Inn — Bight to licence. 

iSeeMoBTGAGE. 4. 

ESTOPPEL — - Conduct -— Election — Choice of 
Debtors.] Where there is a choice of debtors an 
election should be made within a reasonable 
time; and where a liability is sought to be 
created by estoppel, and the remedy over against 
the person who ought to pay is likely to ^ im- 
perilled by delay, this rule ought to be strictly 
applied. 

Where a creditor who had a choice of debtors 
was chairman of a meeting of one of .the debtors, 
made a claim which was allowed, and voted 
against accepting a composition : — Held that the 
facts shewed a sufficiently unequivocal intention 
to elect to accept that debtor's liability and to 
give up his claim against the other. Scarf v. 
Jardine (7 App. Cas. 345, 51 L. J. Q. B. 612, 
47 L. T. 258, 30 W. E. 893) followed. Fell v, 
Pabein - - 52 L. J. Q. B. 99, 47 L. T. 850 

2. Conduct — Illegality — One who has 

executed a note in consideration of a conveyance 
accepted by him to aid the grantor in defrauding 
his creditors, cannot avoid it on the ground of ito 
illegality. Butleb v. Moobb - 40 Amer. B. 

[848 (Tr.S.) 

8. Conduct — Negligence — Proximate 

Cause — Railway Company — Delivery Order.] The 
Defendants received a consignment of wheat and 
issued a delivery order for it, which came into 
the hands of B. Upon this delivery order B. 
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SSTOPFKL — continued. 

obtained advances from the Plaintiffs. Shortly 
afterwards the Defendants issaed a second de- 
livery order in respect of the same consignment 
of wheat. The two delivery orders were different, 
and snch as might be reasifinably supposed to 
relate to distinct consignments of wheat. Upon 
the second deliverv onier B. obtained farther 
advances from the Plaintiffs, who were under the 
belief that the delivery orders related to distinct 
consignments of wheat. B. having afterwards 
become insolvent: — Heldj that the Defendants 
were estopped by their negligence from shewing 
that the two delivery orders related only to one 
consignment of wheat, and that they were liable 
to cumpensate the Plaintiffs for the loss sustained 
by them through the advances to B. Goventbt 
V. Great EA£tTEBN Railway Co. 11 Q. B. D. 776, 

[52 L. J. Q. B. 694 (C.A.) 

4. Judgment — Action for Danuiges — 

Bight to bring fresh Action — Continuing Cause of 
Action.'] A. having obtained damages from his 
landlord in a county court action for loss sus- 
tained through a fraudulent misrepresentation as 
to the drainage of his farm, subsequently brought 
a fresh action in the High Court for further 
damages accrued since the county court judg- 
ment: — Held, that the first proceedings had 
exhausted the cause of action. Clark v. Yobke 

[52 L. J. Ch. 82, 47 L. T. 881, 81 W. B. 62 

5. Judgment in another Action pleaded 

as pending — Waiver.] N., a married woman, 
brought, in 1881, an action, by her next friend, 
against her husband for the specific performance of 
an agreement made before her marriage to settle 
upon her certain property which her father had 
left her by will. In the following month her 
husband brought an action in the names of him- 
.self and wife against the trustees of the will for 
an account of such property. The Defendants to 
this action pleaded that the Plaintiffs' right to an 
account depended upon the facts in issue in the 
first action. Judgment was delivered in the first 
action before the second came to trial, and by it the 
wife's right to specific performance of the agree- 
ment was established : — HeM, that the judgment 
in the first aution e^topped the husband from 
claiming in the second action (which must be 
considered as his alone) an account of the pro- 
perty which was decided by such judgment not 
to belong to him ; and, further, that tlie trustees 
could not be said to have waived the estoppel by 
not having pleaded the judgment, for it was not 
in existence when the pleadings closed, so that it 
was sufficient for them to plead pendency of the 
first action. Me Defries. Nordon (or NbRTON) 
r. Levy - - 48 L. T. 708, 81 W. B. 720 



6. 



Judgment — Res Judicata — Separate 



Actions in respect of same wrongfid act — Injury to 
Property and Person — Damages reooverahle in 
j^emous Action.'] The Plaintifi'brought an action 
in the county court for damages to his cab 
through the Defendant's negligence, and having 
recovered the amount claimed, brought an action 
in the Divisional Court against the Defendant, 
claiming damages for personal injury sustained 
by the Plaintiff through the same negligence : — 
Held, that, inasmuch as the damages for personal 



ESTOFPEIr— con^mu^d. 

injuries might have been claimed in the first 

action, toe judgment recovered in it was a bar to 

subsequent proceedings. Brunbden v. Humphrey 

[11 Q. B. D. 712, 52 L. J. Q. B. 766 

7. Judgment — A judgment in an action 

of damages for wrongful discharge from employ- 
ment before expiration of term of service : — Held^ 
no bar to subsequent action for wages earned and 
due before the discharge. Perry o. Dickerson 

[89 Amer. B. 068 (U.S.) 

Admissions before justices — Appeal to 

Quarter Sessions. 
See Sessions. 

Conduct — Acceptance in blank — Altera- 
tion of. 
See Bill of Exchange. 1. 

— — Conduct — Bank manager, statement by. 
See Banker. 3. 

Conduct — Irregularity in issuing deben- 
tures. 
See Company — Debentures. 

Deed — Mortgagor without legal estate. 

Sse Landlord and Tenant. 

Ejectment action — Evidence. 

See Etidence. 4. 

— Judgment — Bes judicaia—lj&BkYQ to appeal. 
See Will — Annuity. 2. 

EVIDENCE.] Almanac "hdd admissible to prove 
hour of moon-rise on a past night. Munshoweb 
V. State - - - 39 Amer. E. 414 (TT.8.) 

2. Bankruptcy — Notices in London Gazette 

— Detaxihed Leaf of Gazette.] The piisoner, who 
had sold off his effects and left the neighbour- 
hood, leaving no address, was adjudicated a bank- 
rupt in his absence. He was afterwards arrested, 
was indicted, and convicted of various offences 
under the Bankruptcy Act, inter alia, for not 
having truly discovered his property to his trus- 
tee, not having delivered up his property, &c. At 
his trial a cutting from the London Gazette con-' 
taining a notice of the petition in bankruptcy, 
and of the publication of such notice having been 
ordered by the Court to be deemed good service, 
was admitted in evidence: — Held, that the con- 
viction could not be sustained, for the cutting was 
not evidence of the notice in the Gazette. Reg. 
V. Lowe (Thomas) 52 L. J. M. C. 122, 48 L. T. 
[768, 47 J. P. 585, 15 Coz, C. C. 286 (C.C.B.) 

8. Damages, Measure of — Brea^ch of Coi^ 

tract of Carriage — Onus of Proof,] Where a ship- 
owner failed to execute a contract to carry goods 
for a sliipper, who therefore sent his goods by a 
circuitous and more expensive route : — Held, tuot 
the onus was on the shipowner to shew that the 
mode of conveyance adopted by the sliipper was 
more expensive than was necessary. Connal v. 
Fisher - - - 10 C. of 8. Cat. 824 (So.) 

4. Ejectment — Lease — Estoppel.] In an 

action to recover possession of lands, after the 
expiration of a lease under which they were held, 
the Plaintiff proved the lease, which was executed 
by both lessor and lessee, and the term of which 
ii^ expired, and also proved that she was heiress- 
at-law of the lessor, but gave no further evidence. 
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"EVUHESCE— continued. 

The Defendants gave no evidence. The original 
lessee was not a Defendant, nor in possession 
when the action was brought. The Judge at the 
trial having directed a verdict for the Defendants : 
— Held, that it was not incumbent on the Plain- 
tiffs to connect by affirmative evidence the pos- 
sessioQ of the Defendants with that of tiie lessee, 
but that such possession should, in the absence of 
evidence to the contrary, be presumed to be by 
devolution from the lessee ; and that the direction 
of a verdict for the Defendants was therefore 
wrong. Governors of Magdalen Hospital v. Knotts 
(8 Oil. D. 709, 47 L. J: Ch. 726, 38 L. T. 624, 
26 W. R. 646) applied. M'Gbagh v. Dwyer 

[12 L. B. Ir. 17 
[N.B. — On appeal from the above decision the 
verdict was ordered to stand, having regard to 
the conduct of the case at the trial.] 



5. 



Executor — Where two executors sign 



a release of a mortgage, parol evidence is admis- 
sible to shew that only one had the money. 
McKiM V, AuLBACH - 89 Amer. B. 470 (II.8.) 

8. Parol, to explain written Contra>ct.'] 

A written contract for .the sale of a brickfield by 
K. to S. provided that the purchase-money was to 
be "£17,000 to be paid as follows; £16,000 in 
cash and £1000 in freehold equities to pay on the 
£1000 12 per cent, per ann,** The contract did 
not refer to a document drawn up by S. and given 
by him tu R., and containing a list of freehold 
houses to the equity of redemption in which S. 
waft entitled: — Held, that such document was 
ibdmissible to explain the phrase ** freehold equi- 
tiiea" in the contract. Roots v. Snellino 

[48 L. T. 218 



7. 



Postage of Letter."} Neither proof of 



an entry made by a deceased person in the ordi- 
nary ooursef of business in a postage book of a 
letter to be posted, nor proof of possession by the 
deceased person for the purpose of posting, is 
sufficient evidence of postage. Rowlands v. De 
Vecchi - - - - 1 C. ft E. 10 

8. Presumption of Legitimacy rebutted — 

Bequest to Children of^ C. equally — Nonro^cess of 
Husband and Wife — Hlegitima^cy.'] Testator be- 
queathed Government annuities upon trust for his 
diaughter 0. for life, and after her decease for her 
Gliildren equally. G. married H. G., and by him 
had two children at the time when H. G. deserted 
h^ abd his feunily. O. went to live with a man 
named J. H., and while living with him had five 
children, the eldest of whom was M., who was, 
according to the evidence, bom during the life- 
time of H. G. M. claimed a share of ttie fund in 
Court : — Heldy that, considering all the circum- 
fitanees from which non-access between the hus- 
band and wife might be inferred, the presumption 
of the legitimacy of M. was rebutted, and that she 
was not entitled to any share of the fund. Hawes 
17. Dbabgeb (or Dbaiger) 28 Ch. D. 178, 52 L. J. 
[Gh. 449, 48 L, T. 518, 81 W. B. 578 



9. 



Privileged Communication — Letter to 



Solicitor,'] In an action for specific performance 
of an agreement for a lease, a letter from the de- 
fendant (the intended lessee) to his solicitor, ex- 
l^resfitDg his pleasure that the plaintiff had ac- 



EVIDENCE— con^/nued. 

cepted his offer: — Held, privileged. — Minet r. 
Morgan (L. R. 8 Ch. 361 ; 42 L. J. Ch. 627 ; 
28 L. T. 673 ; 21 W. R. 467) followed. Eadie v. 
Addison 52 L. J. Ch. 80, 47 L. T. 548, 81 W. B. 



10. 



— Refreshing memory — A newspaper 
reporter, called as a witness, may refresh his re- 
collection of an occurrence in his presence by re- 
ferring to the report of it printed from his state- 
ment made at the time. Commonwealth v. Ford 

[89 Amer. B. 426 (U.S.) 

11. Statement by Agent — Company — Di- 
rector — Rectification of Register.'] A shareholder 
in a company applied to have his name removed 
from the register of members on the ground that 
he had been induced to become a shareholder by 
a material mis-representatioii in a prospectus 
issued by the company. The only evidence of 
the untruth of the representation was a statement 
made by the chairman of the corupany in a speech 
addressed by him to a meeting of the share- 
holders : — Held, that this statement was not ad- 
missible evidence against the company, inasmuch 
as the chairman in making it was not acting as 
the agent of the company in a transaction between 
them and a third party, but was making a con- 
fidential report to his own principal. — Meux^s 
Executors* Case (2 D. M. &. G. 522 j distinguished. 
Sx parte Abbott. Re Devala Provident Gold 
Mining Co. 22 Ch. D. 598, 48 L. T. 259, 81 W. B. 

[425 



12. Will — Payment of Money out of Court 

— Petitioner entitled under Will — New Zealand 
Probate — English Probaie necessary,] A peti- 
tioner asked for payment out of Court of money 
to which he was entitled under an appointment 
by will : — Held, that probate of the will in the 
Supreme Court of New Zealand was not sufficient 
for this Court to act upon, but the will must be 
proved in England. Ex parte Limehouse Boabd 
OF WoBKS. Re Vallance 24 Ch. D. 177, 52 L. J. 

[Ch. 791, 48 L. T. 941 

Action for penalties for acting as member of 

vestry. 

See Mbtbofolis 3. 

Action to establish title — Charitable trust. 

See Trespass. 2. 

Ambiguity — Contemporaneous declaration 

by testatrix. 

See Will — Construction. 3. 

— Ambiguity — Scotch conveyance. 
See Scotch Law. 1. 

Ambiguity — Time policy — Warranty. 

S&3 Insurance, Marine. 9. 

Blasphemous libel — Prim^faMe case. 

See Criminal Law. 23. 

Burden of proof — ^Act of bankruptcy by 

trader. 

See Bankruptcy — Trader. 2. 

Burden of proof — Incompetence of servant. 

See Master and Servant. 1. 

Burden of proof — ^Reasonable and probable 

cause. 

See Malicious Prosecution. 1. 
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WfUaSBCE— continued. 

- — Claim against estate of deceesed person — 
Co^oboration. 
See ExEOUTOB — ^Admimistbation. 1. 

— Collision — Consequential loss — Loss of fish- 

ing. 

See Ship — Collision. 6. 

— Criminal law. 

See CBimNAL Law. 7—9. 

Custom — ^Ambiguous deed. 

See Charity. 8. 

Defamatory meaning of circular — Innuendo. 

See Defamation— Libel. 1. 

— — Departure of debtor from dwelling-house — 
Burden of proof. 

See Bankbuptoy — ^AoT of Bankbuptoy. 
2. 

— Devise — ^Mistake in description. 

See Will — ^Mistake. 3. 

— Election petition — ^Agency. 

See Pabliambnt— Election. 2. 

Erasure in will after execution. 

See Pbobate. 2. 

Express malice. 

See Defamation — Pbiyileoe. 6. 

-^— Guarantee — Signature by agent both for 
principal and in his own right. 
See Pbincipal and Agent. 3. 

— niegal consideration — Compounding felony. 

See Bill of Exchange. 4. 

— Larceny — ^Property passing. 

See Cbiminal Law. 13. 

• Negligence. 

See Negligencb. 

" Non-delivery of goods — Evidence of value. 

See Damages. 2. 

' ' Practice. 

See Practice — Evidence. 

Presumption against donation. 

See Gift. 5. 

— Presumption — ^Authority to publish libel. 

See Cbiminal Law. 4. 

Presumption — Bigamy — Cohabitation. 

See Criminal Law. 8. 

— — Presumption — Carrier — Condition of goods. 
See Carrier — Goods. 3. 

— — Presumption of negligence. 

See Carrier — Passengees. 2. 

Promissory note — ^Parol agreement. 

See Bill of Exchange. 8. 

J f I'urchaser's knowledge of defect of title. 

See Vendor and Purchaser. 13. 

— ^ Sale of goods — ^Time of payment — Course of 
dealing. 
See Sale of Goods. 4. 

— Salvage action — Loss of earnings — Damage 

to salving ship. 

See Ship — Salvage. 5. 

Scientific expert — To advise Court. 

See Patent. 5. 

Separate estate — Inquiry. 

See Husband and Wife — Wife's Pro- 
perty. 13. 



WnL^X[CR— continued, 

Statement against interest — ^Entry by de- 
ceased person. 
See Frauds, Statute of. 6, 

Sunken wreck — Warning to harbour 

roaster. 

See Ship — Colusion. 9. 

— Supplemental valuation list — Diminution of 
income. 
See Poor-bate. 9. 



Surety — Statute of Frauds. 
See Bill of Exchange. 



8. 



Title to fishery — ^Possession. 

See FiSHEBY. 1. 

SZAIOVATIOK— Bankruptcy. 

See Bankbuptoy — ^Examination. 

EXCISE. 

See Beyenue. 1, 2. 

EXEOUnOK CBEDITOR— Avoidance of bill of 
sale as against. 
See Bill of Sale — Begistbation. 2, 3. 

EXECTTTOB :— 
I. Actions. 
II. Adminibtbation. 
III. De son Tobt. 
lY. Liabilities. 

V. POWBBS. 

I. EXECirrOR— ACTIONS (B7 OB AGAIHST)— 

Action for Damages and Injunction on a Tort by 
Tes^tor — Continuance of Action againet Exeeutore 
— Actio personalis moritur cum persond — 3 <fe 4 
WiU, 4, e, 42, «. 2— Death of sole Defendant 
trading under Name of Firm — Executors carrying 
on Trade under same Jrirm — Rules of Court, 1875, 
Order xu.^ r, 12a; Ord&r x.] The Plaintiff 
brought his action for damages and an injunction 
against the firm of T. & Co. for torts committed 
by the firm. The firm consisted of T. alone, 
who died more than six months after the com- 
mencement of action, and the action was con- 
tinued against his executors: — "Edd^ (affirming 
the decision of Hall, Y.C), that T. having died 
more than six months after the commission of 
the acts complained of, no action -either for 
damages or an injunction could be maintained 
against his executors: although the action had 
been commenced in the lifetime of the testator, 
and althougii the executors continued the business 
in the name of the firm. Kibk v. Todd 

[21 Ch. D. 4S4, 52 L. J. Ch. 224, 47 L. T. 670, 

[81 W. B. 69 (aA.) 

2. '- Action for Detention of Testator's 

Goods — Counterclaim for Funeral ExpensesJ] In 
an action by an executor for the detention of 
goods of his testator, taken possession of after the 
testator's death, the Defendant may counter-claim 
for the funeral expenses of the testator paid by 
him, and also for a debt due to him irom the 
testator before his death. Watkin v. Newoomen 

[1 C. ft E. lis 

8. Administration Judgment — Testaior 

domiciled in Scotland — Scotch Assets."] A gentle- 
man resident and domiciled in Scotland made a 
will in Scotch form, appointing six trustees, two 
of whom were resident in England, one being a 
Scotoh member of Parliament was in England 
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I^ SZSCUTOB— ACTIONS (BY OB AGAIHST)— I. EXSOTTrOB— ACTIONS (BY OB AGAINST)— 

continxied, continued, 

during the session, and the other three were only reason for bringing an action for administra' 

resident in Scotland. The testator had a large tion, the decree ought to be framed so that the 

property in Scotland, and a comparatively trifling Court may throw an the costs of the action upon 

amount of personal estate in England. The the defaulting party. Be Hatteb. Be Wallett. 

trastees proved the will in Scotland, and then ELayteb v. Wells - - - 82 W. B. 26 

constituted themselves personal representatives 7. Coits—DefavUing Trustee— ExeetOor 

in England, and removed all the English per- oy.] a fund, settled by a marriage settlement, 
sonalty to Scotland. A person resident in Eng- ^ag invested by the trustee in an unauthorized 
land, who was entitled to a share of a large security, the husband, who had a life interest 
legacy and also of the residue, brought an action under tthe settlement, consenting. The trustee 
here to administer the estate. Three of the dying, his widow, as his administratrix, became 
trustees were served in England and the other trus^ and brought an action for administration 
three in Scotland under the usual order. Thev of the settlement trusts, the result being that 
entered an appearance without protest, and took most of the trust fund, which would have other- 
no steps to discharge the order. The Plaintiff wise probably been lost, was recovered :— fleW, 
moved for judgment for administration of the that the Plaintiff was entitled to her costs, 
whole estate, both Scotch and English. No charges, and expenses as trustee other than those 
action was pending in Scotland in which the estate of the action, but that she might not retain the 
could be administered:— fleZd, by Manisty, J., latter as against the cestuia que tru8tent,—Hal' 
that an order for administration ought not to be denby v. Spoffarth (9 Beav. 195) distinguished, 
made : — Held, on appeal, that an order must be Gueney v. Gueney - - 48 L. T. 529 

made for administoation of tlie whole estate of g (Josts-Joint Retainers-Executors ap> 

the testator, for that although if the Scotch pearing by same Solicitor-Bankruptcy of ExecJor 

ex«5utors had appeared conditionally and applied f^g^^J An administration actbn hiving been 

to discharge the order for service m Scotland the ^^^ j,^ ^ j^^ ^^^ executors, A. and B^ they 

Court would have entered into the question ^^^^ ^^^^ ^^^ ^^^^^^ ^ represent them, 

whether it was convenient to have the estate 'j^ ^^^ ^^ ^ ^^y^^r to the estate, became bank- 

administ^red in England, the Court at the tnal j ^^^ ^^^ Bankruptcy Act, 1869 :-fleM, that 

had no diojretion, but was bound to give the ^i; ^ ^^^ ^^^s must be set off against the 

Plaintiff a decree. SeO^ Ewino. Ore Ewg ^ebt die from him to the estate, and that B.'s 

f^.OEBEwiNO 22<J.D.45e,ML. J^h.629, ^^p^^ costs must be paid him out of the 

r^m^^A kVit T w V iftfti^; ^ n ^^ ^^tate, the Taxing Master determining, accord- 

LAfflrmea by S. L., W. W., I888, p. ZOU.J j^g ^^ ^^^ practice of the taxing office, how much 

4. Administration Suit — Bevocaiion of of the common costs of both executors was to be 

Prcbate.'] A decree was made at the suit of paid out of the estate. 

renduary legatees for the administration of the The Chief Clerk's certificate found a sum due 

real and personal estate of a testator. After this from the estate to A. and B. jointly : — Heldj that 

a subsequent will was discovered by which the an inquiry must be directed to ascertain whether 

estate was disposed of in a different way. Probate any and what part of the sum was, as between A. 

of the old will was recalled, and letters of admin* and B., due to A. ; and that any sum found due 

istration with the later will annexed were to him must be set off against his debt to the 

granted to one of the beneficiaries. Under these estate. McEwan v. Ceombie. Poetbb r. Geant 

circumstuuces the Court of Appeal made an order [58 L. J. Ch. 24, 49 L. T. 499, 82 W. B. 116 

dismissing the action. Be Dean. Dean v. 9. Legacy for Life-Besiduary Legatee— 

Weight 21 Ch. D. 581, 47 L. T. 501, 81 W. B. 174 AdministrauZ by the CouH.-] The ratethat if 

(C.A.) personal property consisting of money or stock is 

6. CJosts —Administration.'] In an admin- limited to A. for life, and after his death to B. 

istration action no coste ought to be given out of absolutely, it will be ordered into Court for ad- 

tli« estate, except for those proceedings that are ministration in an action by B. for the purpose, 

in their origin directed with some shew of reason is not absolute, and will only be enforced as 

and a proper foundation for the benefit of the against A. where there is reasonable ground, 

estate, or which have in their result conduced to such as danger to the fund, for the application, 

the benefit thereof. Be Beaithwaitb. Bbaithwaite v. Wallis 

A tenant for life under a will who had duly [21 Ch. D. 121, 52 L. J. Ch. 15, 48 L. T. 857, 

received the income of the estate, and whose [31 W. B. 180 

solicitors had expressed themselves satisfied with 10. Legacy, Becovery of. Action for— 

the accounts rendered by the executors, instituted Chsts.] A legatee, upon attaining twenty-one, 

an action for the administration of the estate, required payment of a legacy to which she then 

The accounts taken shewed that the Plaintiff became absolutely entitled. The trustees of the 

had been slightly overpaid i—Heid, that the ^ju^ ^^o had stock to answer the legacy, were 

Plaintiff must have no costs of the action, and supplied with evidence of her age and identity, 

must pay the costs of the rendering of the income and that she was unmarried, but, acting upon her 

account Ceoggan v. Allen 22 Ch. D. 101, brother's representations, required that one of 

[47 L. T. 487, 81 W. B. 319 them should have an interview with the legatee, 

0. Costs — Administration Decree — Trvx- in order to explain her rights, and to guard her 

tee^s Account — 0. LF., r. 3 (1883).] Where a against the influence of her mother and step- 

trofttee's neglect in furnishing accounts is the father, with whom she lived; and they proposed. 
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I. txsmrroK-Liniost (bt os agai>8t>> 

amtintied, 
nnleaa sQoh Interriew were granted, to my the 
legBCT into Court andei the Trustee Relier Aot : 
~HM. that tbej were not jiutifled in witb- 
hoidinK or delajiug pajiiteDt <^ the legacy ; and 
that they must pay ttie cotrts ot the action 
brouglit by tbe lef^tee for reoovery of the legacy. 
Dk Bdboh 0. M'Clintock - 11 L. E. It, S80 

11. Miwepreteniation by Solicitor-~PeT- 

aonol Action — Luuiility^ of Exmitor — BUilute of 
lAmitationt (21 Jac. I, c. 16), >. 3—TeiU^den'> 
Jel(9 Qeo.i,e. 14), (. 6.] Ttie Pkitiliff intiuated 
money to hia Bolicitor for invegtmeDt on moit- 
gHge of lands wbiob tbe solidtor represented to 
l>e free from iDcnmbranoeB. After tbe death of 
tlio solioitoT the Plaintiff diacoTered tbat Buch 
represenlatioSB were untrue, and that the Boli- 
eitiir bad a prior morleagc on tlie lands : — H^, 
that the Plaintiff could sot maintain aii action 
BiisioBt the Bolicitor'a eieoutora in respect <^ the 
mldrepresentalioDg, though he conld bave done so 
against tbe Bolicitor himself. 

Held, further, that the Plaintiff's mortgage was 

entitled to have priority over the toliuitor's. 

Yociro V. Waluhqfokd ~ 58 L. J. Ch. A90, 

[4B £. T. 7e«, 81 W. B. 838 

IS. Fraetice — Admini^Taliim Decree — 

Appliaiiion ofBvlet of 1883 — Pending Froeeedingt 
—0. LV. T. 10 (16(83).] In Dec, 1882, an execn- 
trix brought an action for the administration of 
her testator's estate. After pleadiogB had bees 
delivered an arrangement wus come to by the 
parties that a general administration decree should 
be taken upon adniissiocs in the defence, accord- 
ing to agruHl minates. Notice of trial was given 
on the 2nd Oct. 1883, and the case came on in 
Nov. as a short cause upim motion foi jodgment, 
when North, J., holding tbat the Rales of 1883 
applied, allhougb the action was commenced 
belore they cume into operation, refused to make 
a K^iioral administration decree in face of the 
above rule, and directed a referenoe to Chambers 
to inquire whether, under the circumstances, a 

Enerai administrstiou should be ordered. lie 
.EWBLLTN. Lane «. Lane .■ 26 Ch. D, SO, 
[48 L. T. — 

18. pTuetice — Concurrent Adiimt — Con- 

dud of Proceedings.] Three actions having been 
inatitnted to administer the testator's estate, tlie 
Court ordered tliem to be consoliclaled, and gave 
tbe conduct of the proceedings to the FlaintM' in 
the second action, the parties to it being those 
who had tbe greatest interest in piotec-ting the 
propei'ty and who would have to bear the costs. 
Se Pjuhi's Estate - - 48 L, T. 308 

14. FToctice — Tri<d — Adminietralion Ac- 
tion— AUegalions of Fraud— WUful Default— Re- 
ference to Chambera,'] In an action for ordinary 
adniiniBtiatioQ it is competent for the Court to 
allow a case of wilful default, thougli not stated in 
ttie plesdingF, to be raised at any time during the 
action, but allegations of fraud and wilful default 
ought not generall; to be adjourned, but sliould 
be disposed of at the bearing. Be Abhitagis, 
Shith v. Abmitage 24 Ch, D, TST, 1(2 I,. J. Ch. 
[711, 4S L, T, 236, 32 W. B, 88 
IS. TeelamentaTj/ Expentei — Charge of. 



I. BZIOimB— ACTIOITB (ET OK AGAim}— 

enntinued. 
on Realtg — Goffa nf Litigatioti in PrabaU Divi- 
■ ■" B., by her will, cliarged her realty, iu 
iration of har peiwnaltj, with the payment 
of ber debts, funeral and testamentary ei|>enses, 
snd the legacies given by the will. Her co- 
heiresseB-at-law (among others) disputed tbe will 
in the Probate DiTision, but the actino was 
compromised, upon terms that the costs should be 
paid out of the estate according to the rules and 
practice of the Court. In an action for the ad- 
ministration of B.'s estate -.—Held, that costs in- 
curred in the probate action were " testamentary 
elpenses," since they were incurred in eslabliBh 
ing the will, and were therefore to be paid out ' 
the realty. Bhown v. Bcrdett. (No, 2) 

[AS L. J. Ch. fiS, 48 L. T, TS8, 31 W. B, 8H 

18. Wilful DefauU—AddirtgAceouaU and 

Jnjuiries after Judgment — hviei of Court, 1875, 
0. ZJJilJ.'i When the statement of claim in an 
administration action against an executor alleges 
that he has committed wilful default, but the 
judgment at the trial gives no relief on that foot- 
ing (the claim to such relief not being, howevec, 
dismiased), the Court can at any subsequent stage 
of the proceedings, if evidence of wilful default ia 
adduced, direct fmther accounts and inquiries to 
be taken and maiie on that footing. — Job t. Job 
(6 Ch. D, 562; 26 W. B. 206), as explained by 
Mayer v. Murray (8 Ch. D. 42* ; 47 L. J. Ch. 605, 
26 W. B. 690) followed. Ee Svhons. Luke v. 
ToKSUi 21 Ch. D. TST, 58 I. J. Oh. 709, 4S L. T. 
[684, SO W. B. 874 

Death of defendant after judgment — Ex- 

cutrix made a party. 

See rBAOTiCE — Pabties. 5. 

Trespass by testator— Benefit received by 

trespesser. 

See ToEBFABS. 1. 

Under Lord Campbell's Act 

See DAHAQEa. S. 
n. SXBCUTOB — AIlKIinBTBATIOII — Claim 
againtt Estate of Deceased Person—Evidence — 
Evidence of Claimant—Corroboration.} The rule 
that a claim upon the estate of a deo^ased person 
caunot be maintained upon the unsupported testi- 
mony of tbe claimant applies to cases of alleged 
debt as well us to cases of alleged gift. 

Per Jetsel, M.B, : — The rule is a role of pru- 
dence rather than of law and io an action bied 
by a jury it is the duty of the Judge to recom- 
mend the jury to disregard the nnaupported evi- 
dence of the claimant ; but if they should deuline 
to do BO. and should find for the claimant, qaiere 
if their verdict could be interfered with. 

An English widow lady residing in Paris in a 
house wbith t)elouged to her for her separate naa, 
married au English gt-ntlemaii, and by the mai- 
riage settlement certtun plate which formerly be- 
longed to her lirst husband, was settled to hex 
separate use. After tiie marriage, her husbwidi 
having family plnte of his own, sent it to Ids 
wiffa B house in Paris, and slie then sent her own 
plate to her sou by her first marringe. Upon the 
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n. SZECUTOB— AS][nnSTaATI0ir--«i7>U. 

«ta(« his l^ife cluimed the plate as having been 
giveo bei in exf^liangt fur htr own plate, ani! the 
IhihI as bavin;: been presented to her by bet tius- 
bnnd: — Held (reversing the deciHion of Kay, J.), 
that the BurrnuadiDg cireumHtancea did ont fur- 
nish corroborative evidence in support of tlie 
rlaim by the wife to tlie plate aud bust, and that 
as the claim rested on her ungupporled testimony 
it ooalil not be allowed. Be Fjmch (or Wtjjne- 
Fincb). Finch v. Fimch - 23 Ch. D. 26T, 

[48 I. T. las, SI W. B. S2e (C.A.) 

2. Ekconeraiion — Deche of Realty noa- 

tratted Ui he purehated — Unpaid PaTBhate-mimey 
— Vendm'i lAen — io(Ae King's Actg and. Amend- 
ment Ad (40 £ 41 Firf. e. 34)— Rtghfa of Deriieei 
— CtnnproratBe— fle8«tMton of Cfenfroid.] A tes- 
tator nho had contracted to paichase real estiite, 
and paid the deposit mnney, by will made in IH81, 
■peoifieally devised such real ^tale to his daughter 

.for life, with remainder to her children, witbont 
shewing any intention tiat the purchase-money 
eboold be paid out of bis petBonal estate; and 
lie died without having disposed of his personal 
estste, whjrb was rather less in amonnt than tbe 
'Qnpaid pnrcbaae-money, and without having com- 
pleted the purchase or paid any further part of 
the pnrehBse-moaey. — After his death an action 
by the vendor against the executor and trustee of 
the will for speciflc pecjiinnance of the contract 
iWBs compromieed by the Defendant thereto, and 
tbe contract trss put an end to upon tbe terms 
that tlie vendor should retain Che deposit money 
and have hia costs; and this oompromise was 
confirmed by the Court by an order made by con- 
sent in an adminiBtratioa action in tbe presence 
of the tenant for life of tbe real estate and Hie 
trustee, all the remaindermen being infants. 

Upon the fnrtber consideration of the admini- 
Btratioa action, the devisees contended that they 
were entitled to so much of the personal estate as 
was equivali-nt to the unpaid purchase-mouey, 
upon the ground tbat the pnrchaae was a conver- 
sion by the testator of his personal estate to that 
extent, and that Iiocke King's Acts had not 
altered tlie Inw in that respect; — ffeU, that there 
was B Tenduc'a lien, and that Loche King's Acts 
Ameodment Act applied ; that accordingly all 
tlie devisees were entitled to was the real estate 
(jianred with the unpaid purchase-money, and 
therefore on the facts to notliing; hut keld, more- 
over, that the order of oompromise would be fatal 
to their elsim, if otherwise good. Be OocKORorr. 
BBomBENT V. Orotes - 24 Ob. D. 64, BZ L. J. 
[CH. Bll, 4» L. T. WJ, 32 W. X. 223 

3. Belainer by HeiT-at-iav) or Dtvitee — 

Spedallu Debt — Sifaple Ckmiraet Debt— 3 & i 
WitL 4, 0. 104— fli'nde FalmeT'e Act (32 * a3 
Tiel. c. 46V) An lieir-at-la* or devisee of real 

estate sold by the Court under 3 & 4 WiU, 4, 
e. 104. has no right of retainer, either out of the 

Sroceeds of sale or any rents in his hands, for a 
abt due to him either on simple contract or. 
having regard to Hinde Palmer's Act (32 &. 33 
Viet. 0. 46), on specialty .^ — Observations on Fergu- 
son v. GifcsonfL. E. 14 Eq. 37i., 41 L. J. Ch. 640). 
Be IiJJDGE. Datidson v. Ilusob 24 Ob. D. 654, 
[82 W. B. 148 
*. : RetaineT— Creditor in Higher Degrte 



' II. EXECOTOB—ASltlinBTaATIOK— «i>nfd. 

— Executor of Exeeator of originid Tetlator — 
HinAe Polmei't Ael (32 it 33 Vid. e. 46), t. 1.] 
The right of retainer by an executor has not been 
aboli.-hed by Hinde Palmer's Act, nor has it been 
enlarged so as to enable the executor to ret^n his 
debt as flgainst a creditor of higher degree than 
himself,-— Notwitljstandini! the Act, an executor 
who is only a simple contract creditor of his tes- 
tator cannot retain hia debt as against a specialty 

If a ' 
right of n 
eiercised it, leaving snotii _, 

ginal testator surviving, the exocntors of the 
deceased executor have the right of retainer for 
the benefit of his estate. —Soploa v. Dryden (Free, 
in Ch._ 179) distinguished. 

A right of retainer being claimed on behalf of 
the estate of an executor who was a sim)>le I'on- 
tract creditor of tbe testator, and there being a 
specialty creditor; — Held, that the assets must 
(after payment of costs) be apportioned on the 
tooting of giving an equal dividend to ail the 
creditr)rs (specialty an<1 simple contract); that 
the dividend must be paid in full to the speeialtj 
creditor ; tbnt the executor must then retain hia 
debt out of the residue ; and that the surplus (if 
any) must be divided equally among the simple 
contract creditors. Wilson f. Gixwbil S3 Ch. D. 
[764, GB L. J. Cli. B75 

Assets — Trust property. 

See Pabtnbbbhip. 1. 



m. EXSOUTOB— SE 801T ^IQ^B.T— Motion for Be- 
eeiner—CoaU.'] The Defendant, who had been 
appointeiJ executor by tbe will of M , did not take 
out probnte, but advertised for credilnrs to send 
in their claims to him. The Plaintiff, a creditor, 
brought an administration action against him for 
the purpose of protecting the assets, and moved 
for a receiver pending probate, for the costs of 
which motion te now moved against the Defen- 
dant, who refused to prove the will : — Held, that 
the Defendant must pay the Plaintiff his coats, 
having by bis advertisementa placed himself 
under the obligation to take out probate. Be 
Maobae. Fosteb v. Davieb - 4B L, T. 410, 
[31 W. B. 411 
Administration of estate of— Creditor of les- 
see ADHDJlSniATOB. 3. 

IT. BXECUTOB— IIABILITIES— interesipai/afcte 

6y ExeetOoT on w\inve»ted Capilal.'] Where the 
truateea and eieoutorsof a will paid theteetatora 
debts, and allowed the balant« of the personalty 
to r^unain at their bankers -.—Held, that they must 
be charged with interest at 5 per cent, on auch 
balance, but must have their costs allowed them. 
Re JoNia. Jokes t>. Seakle - 49 X. T, 91 

9. Lerae, Auignment o/~Beni.] When 

executors received a premium upon the assign- 
ment of a lease, and paid the amount in to ttieir 
teatator*! estate i—IIdd, that they were not per- 
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IV. EXECUTOR— LIABILITIES— eonet'ntied. 
sonally liable for rent aoorued due after the 
assignment in respect of the premium so paid in. 
GooDLAin> 17. EwiNG - - 1 C. ft E. 48 

8. Payment to Third Party hy Order of 

Executor — Executor's Receipt — Exoneration of 
Testator's Debtor.! A partuer in a mercantile 
firm by his will directed that the residue of his 
property should be divided into four shares, and 
that one share should be invested by his exe- 
cutors, and the dividends paid to J. for life ; and 
that after his decease the principal shoald be 
divided amongst his children surviving him 
equally, and he appointed J., C, and P. (a 
member of the firm) nis trustees and executors. 
G. alone proved the will. The testator's share of 
the firms profits was ascertained, and C. called on 
P. to pay JLlOOO of tbe trust fund. P. wrote to 
C. that, pursuant to his directions, it should be 
lodged in bank ; and thereupon lodged a cheque 
of the firm for £1000 in bank to the credit of J.'s 
wife (who was under the impression that it was 
paid to her on account of money due to her by 
G.), and P. obtained the following receipt from 
G. :— "Received from P. & Co. the sum of £1000, 
on account of the late F." (the testator^ " said 
sum having been lodged in the B. Bank to the 
credit of Mrs. J. on the 24th Mar. 1870, at my 
request. £1000. C, executor of tlie late F. 
24^3/70.** P. denied notice of any trust for the 
chilaren of J., or of any intended misapplication 
of the money : — Heldy diss. Palles, G.B., that the 
payment of £1000 was good, and that neither P. 
nor the firm was responsible for it to the children 
of J. 

A person indebted to a testator's estate, who 
pays a third party by order of the executor and 
obtains the executor's receipt, without notice that 
the payment is wrongfully made, obtains thereby 
a complete discharge. Febbieb v. Febuieb 

[11 L. B. Ir. 58 (CA.) 

V. EXECUTOB—POWEBS— Trt«--rrtt«< /or 5aZe 
— Charge of Debts — Partnership Property — Pmoer 
of Executor to 8eZ^-23 & 24 Vict c. 145„«.. 30.] A 
testator, who carried on business in partnership 
with his brother, by his will, dated tne 23rd of 
November, 1861, directed payment of his debts, 
and, after bequeathing specific and pecuniary 
legacies, he devised and bequeathed all hia real 
and leasehold and personal estate to trustees, upon 
trntit for sale and conversion into money, and to 
hold the proceeds of sale on certain trusts. In 
1872 tbe brother and the testator's widow, who 
was then the sole trustee and executrix of the 
Will, joined in selling and conveying real estate, 
of which the brother and the testator had been 
tenants in common, and which was in fact part- 
nership property, to a limited company who pur- 
chased the business. The purchase-money was 
to be paid partly in cash and partly in fully paid- 
up shares and debentures of the company. At 
the same time an arrangement was made for the 
handing over of the whole purchase-money to the 
bankers of the partnership, to whom the partner- 
ship was largely indebted, and whose debt was 
secured by mortgages of the partnership property, 
in sati^action of the debt due to the bankers, the 
bankers undertaking to pay the other creditors of 
the partnership, and handing back to the execu- 1 



V. EXECITTOB— POWEBS— C(metnii6(2. 
trix a snm of cash and some of the debentures, 
and providing certain other benefits for the 
brother. The conveyance of the real estate to 
the company contained a recital that the brother 
and the widow were entitled to the property in 
equal undivided moieties, and the widow pur- 
ported to convey as trustee of her huslxind's will, 
out it was not stated in the deed that she was his 
executrix or that the property was partnership 
property. 

On a subsequent sale of the property by the 
company, the purchaser objected that the sale by 
the widow was not authorized by the trust for 
sale, the consideration not being entirely paid in 
money: — Hddj that the arrangement as to the 
disposition of the purchase-money received from 
the company amounted to a compromise by the 
widow with the creditors and with the surviving 
partner into which it was competent to her as 
executrix to enter under s. 30 of 23 & 24 Vict 
C.145. 

And held^ on the authority of Corser v. CarU 
Wright (L. R. 7 H. L. 731), that this being so, 
and tbe real estate being partnership property 
which the widow, as executrix, was entitled to 
sell, and inasmuch as she, as trustee, had the 
legal estate, and as executrix was the proper 
person to receive the purchase-money, the sale to 
the company was a valid one and their title good. 
Re Bookeb. West or England and South 
Wales Distbiot Bank v. Mubch 28 Ch. D. 188, 
[52 L. J. Ch. 784, 48 L. T. 417, 81 W. B. 467 

Direction to, to carry on trade — ^Power to 

mortage. 

See Will — O)N8TBucn0N. 17. 

SZECX7T0B— According to the tenor. 
See Pbobate. 8. 



Gharitable scheme — ^Application to Scotch 

(Jourt 

See Chabity. 7. 

Debtor appointed — Release of debt. 

See Will — Constbdction. 33. 

Defaulting— Bankruptcy of— Gosts. 

See Tbustee. 4. 

Devaxtami — ^Limitation — ^Mortgage. 

See Limitations, Statute op. 9. 
Lunatic — Stock — Vesting order. 

See Tbustee Acts. 6. 

Mansion-house burnt down — Expense of re- 
storation. 
See Tbustee. 9. 

Beleaae of mortgage by — ^Parol evidence. 

See Evidence. 5. 

Retractation of renunciation of probate. 

See Pbobate. 15. 

Bight to undisposed of residue — Legacy to 

executors. 

See Will — Gonstbuction. 25. 

Sale of realty— Title— Legal estate in exe- 
cutor. 
See Vendob and Pubchaseb. 15. 

Valuation of property by. 

See Revenue. 8. 

EXECUTOBT DEVISE. 

See Will— Constbuction. 19, 20. 
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XZOITESATIOIT— Beqoeat of leaaebolds sabjeot 



See WiwACoNHTRccnoK. 21. 

Looke King's Act— Vendor'B lieD. 

See ExKCUTOB — Adhinibiratiok. 2, 
BXTBASITIOIT — " Appieheatiim" — Femm al^ 
ready in CuOedy — Arrat wiOtoat a Warrant — 
Extradaum Aet. 18T0 (33 £ 34 Fie(. c. 52), e. 8— - 
Court of Appeal — Jnriidictiiya — Criminal Matter 
— Habeas Corpia— Judicature Aet, 1873 (36 * 37 
7irf. c 66), a. 19, 47.] Under b. 8 of the Extra^ 
dition Act, 1870, a fugitive criminal who is 
atiesdjT ia ooalodj ma; ha detained for an oSbiice 
coming within the Act, even Chough he was ori- 
ginally Bireated without any warrant The word 
" apprehension " in s. 8 includes '" detention." — 
Semhle,per Brett, L,J„ that a constable would be 
jnstifled in arreating withont a warrant a fugitive 
from a fnreign country on reasonahle gronndg of 
. enspioion that he has committed a crime wliiah 
would be a felony if committed in the United 
Kingdom. — Whether the Court of Appeal has any 

i'DriBdiction to entertain an appeal ^om the re- 
ubbI of a Divigioual Oonrt to issue a writ of 
iabeat eorptu, on the application of a person who 
has been arrested for an alleged extradition crime, 
f[iuere. Bbo. v. Wiac 9 ft. B. S. 701, ¥1 L. T. 
[630, 31 W. B. eo (OA.) 

S. Dftcriptionof O/encB— " Fraud by an 

agent"— 2i 4 25 VicL c. 96, a. 15— Extradition 
Act, 1870 (33 * 34 Fid. c. 52), a. 10— French 
Treaty.'] A French subject was apprehonded in 
England under a warrant of the chief metropolitan 
police magiatrale, describing the offence alleged 
to have been committed as " fraud by an agent,'' 
and was committed under a. 10 of the li^tradition 
Aot, 1S70. The French warrant described the 
ofibnoe as "-dbut de cortfiance." By the French 
treaty one of the crimes for which extradition it 
to be granted ia " ahut de eoafiance, oa d&oame- 
meid par tin hanqaier," ka. : — Hdd, that the 
English warrant sufficiently described tube offence, 
and thnt the depoeitionB shewed a primd faeie 
case of fraud by an agent withiu s. 75 of 24 & 25 
Viet. c. 96, »o that the prisouer was rightly com- 
mitted. Ex parte Pior U I. T. ISO, 47 J. F. S4T, 
[16 Oox, 0. 0. SOS 

S. 33 <fc 34 YitA. e. 52, «a. 9, lO^unadio- 

lion of Magitlrate — Deeition of Magiilritie con- 
rfusiue — Weight of Evidence.^ Upon an application 
for a habea» corpia in the case of a lugitive 
criminal committed by a police magistrate under 
the EitradiUoii Act, the Court has no power to 
review the decision of the magistrate on the 
ground that it was against the weight of the evi- 
dence kid before iiim, there being sufficient evi- 
dence before him to give him Juriadiction in the 
matter. Enj. v. Maubeb (or Ex parte Madbeb) 
[10 0. B. D. S13, SZ L. J. K. C. 104, SI W. K. MM 
EXTRAS— Certificate of Eurreyor. 

See Buu-DiNa Coktbaot. S. 



TACTOB — ^ilmneet by Brokers to Agmi for Sale 
-Antecedent DAt—Faeton Aet, 5*6 Vict. e. 39.] 
K., in Singapore, was id the habit of oonsigning 
goods to M. in Luudoo (br sale. U. employed I>. 



TAOTOB— eontinuerl. 

and P., London brokers, in the gale of these goods, 
and in other extensive sales and purchase*, and 
died in May, 1880, heavily indebted to them on 
the balance of bis account Shortly before M.'b 
death K. Lad consigned cargoes to il. by several 
different ships. M. put them in the hands of L. 
and P. for sale, and pledged to them the several 
bills of lading for separate advances roade by 
them to him on the respective cargoes. As bo- 
twoMi K. and M. these pleilges were unauthorized 
and improper : but L. and P. had no notice of any 
impropriety. One cargo had been sold before M/s 
death, but not delivered nor pail for. The others 
remained unsold at his death, and were not sold 
until after the commencement of an action by K. 
to recover them. L. and P. claimed a general 
lien on the balances of the proceeds of all the 
cargoes after repayment of the speciflo advances, 
resting their cluim on an alli-ged aareement with 
M. to that effect ami on meicantile usage : — Held, 
by the Court of Appeal, tiiat neither suiji agree- 
ment nor such usage was established in evidence, 
and that if tlioy had been, snch a geneial lien 
could not be claimed under the Factors Act : — 

Held, that apart from the Factors Act, K., an 
undisclosed foreign principal, could not sne L. and 
P. for the proceeds of goods properly sold by them 
in M.'s lifetime, or, if he could, he could only sue 
as r^reaenting M., and subject to all rights of 
set-off available against M., and that therefore L, 
and P, were entitled to a lion on the balance of 
the proceeds of the sold cargo although it was 
not delivered or paid for in M.'s lifetime :—Buti 
field, that as regards the goods unsold at M.'8 
death, K. was entitled to them subject only to the 
payment of the sums for which they wore respec- 
tively specifically pledged. 

L. & P. bought goods for M., not disclosing the 
fact that tliej bought as a;;ents, and were there- 
fore as between them and the vendors _persnnally 
liable to pay. On the day before the day of pay- 
ment M. asked L. and P. to make him an advance 
nn the security of one of K.'s cargoes, to enable 
bim to pay for those goods. L. and P. did so, 
iind the goods were thus paid for through L and 
P. They knew that the cargo pledged did not 
belong to M., bat nothing further ; and they did 
not know whether the goods bought by M. were 
bought on his own account or not -.—Held, that 
IB M. was not at the lirae of the advance indebted 
V) L. and P. in respect of tiie goods bought, 
though they were auratios for the payment, the 
pledge was not a pledge to secure an antecedent 
debt within the meaning of 6 & 6 Vict. c. 39, a. 3, 
snd was valid, there being nothins in the circum- 
stances to give them notioe that M. was violating 
tiis duty to bis principal. Kaltenbach «. Lewis 
[21 Ch. S. H, Its I. J. Ch. 881, a L. T. 844, 
[31 W. E. 731 (C.A.) 

B. Pledge by f&ctor of his principal's 

goods Cir his own debt to innocent pledgee — Prin- 
cipal's recovery must be reduced by amount due 
from him to factor. Piest National Bank or 
Louisville b. Boiob - 39 Auwr. B. l&l (V.B) 

Undisclosed principal— Set-off— Notice. 

Bee Pbinoifal and Aorht. 14. 
rAIBE IHFBISORKIRT — Where a pesKnger 
.o a tramoAr failed to have bis tioket checked in 
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FALSE IXPUISOKMZ'ST— -continued. 
accordance with the Co.'s by-law (of which he was 
aware), or to give his nauie and address to a 
policeman called by the conductor of the tram- 
car: — Held (1) that the by-law was reasonable; 
(2) that the passenger, not having conformed 
thereto, was acting illegally, and that the con- 
ductor had not acted wrongfully in giving him 
into custody. Apthoepe v. Edinbuboh Street 
Tb^luwats Ck>. - - 10 G. of 8. Gas. 844 (So.) 

FALSE PBETENCES. 

See Gbimtnal Law. 5, 10. 

FALSE BEFBESENTATIOK— Ore^i^— JVo< in 
Writing — Lord Tenter den* 8 Act (9 Geo. 4, c. 14), 
8, 6.] Heldy affirming the decision of Chitty, J., 
that a representation concerning the character or 
credit of another person is within the above sec- 
tion, though no# made merely to benefit such 
other person, but also the person who makes the 
representation. Swift v. Jewesbury (L. R. 9 Q. B. 
301, 43 L. J. Q. B. 56, 30 L. T. 31, 22 W. B. 319) 
distinguished. Haslock v. Fergu88on (7 Ad. & E. 
86) approved. Peabson v. Seligman 

[48 L. T. 842, 81 W. B. 780 (C.A.) 

2. — - Opinion — The expression, however 
fallacious, of an opinion as to property the value 
of which depends upon contingencies that may 
never occur, or developments that may never be 
made, does not render the maker liable. Gordon 
V, BuTLEB - - - - 15 Otto, 558 (TT.S.) 



8. Vendor and Furchaser — Foihe Repre- 
sentation, Action for. Moral Fraud essential to — 
Sale of Land — Cmnpensaiion for Misdescription, 
Claim of, after Completion.'] In an action for 
damages for a misrepresentation with reference to 
the subject-matter of a contract, in the absence of 
any breach of contract or warranty, fraud is an 
essiential element of the cause of action. — There is 
no such thing as ** legal '* fraud in the absence of 
moral fraud. — A vendor of real property, during 
the negotiations for the sale, made a representa- 
tion to the purchaser, bond fide, and believing it 
to be true, that the pieces of land sold contained 
three acres, whereas in truth they contained a le.-s 
quantity. After completion of the contract and 
execution of the conveyance, the purchaser sought 
to recover compensation from the vendor for the 
false representation: — Held, that, after comple- 
tion, such compensation could not be recovered 
unless there had been fraud or the breach of some 
contract or warranty contained in the conveyance, 
and therefore the action would not lie. Joliffe 
v. Bakeb - 11 Q. B. D. 255, 52 L. J. Q. B. 609, 
[48 L. T. 966, 82 W. B. 59, 47 J. P. 678 



Action on foreign judgment. 
See FoBEiGN Judgment. 



1. 



. By agent of vendor — Specific performance. 
See Principal and Agent. 9. 

By agent — Principal's liability. 
See Principal and Agent. 12. 

By testator — ^Action against executor. 
See Executor — ^Actions. 11. 

.Conditions of sale. 

See Vendob and Pubchaseb. 2, 3. 

Contract — ^Material fact. 

See Specific Pebfobmancb. 1. 



FALSE BEPBESENTATION— txm^nuecE. 

Policy of life insurance. 

See Insurance, Life. 8. 
Prospectus. 

See Company — Pbospectus. 

Specific performance — Damages in lieu of. 

See Damages. 7. 

Time policy— Material fact. 

See Insurance, Marine. 8. 

FABMEB — Buying and training horses for profit. 
See Bankruptcy — Trader. 3. 

FASCIA — Riglit to use — Adjoining tenement. 
See Easement. 2. 

FEES— Burial— District parish. 
See Parish. 2. 

Marriage — New parish. 

See Parish. 1. 

FELONT — Compounding. 

See Bill of Exchange. 4. 

Statement of claim shewing— ^Demurrer. 

See Action. 1. 

FIDIICIABY BELATION. 

See Solicitob. 6-8. 
Tbustee. 

Guanlian and ward— Settlement — Fraud* . 

See Undue Influence. 

FDSBI FACIAS. 

See Shebiff. 

FIBE INSTTBANCE. 

See Insdbance, Fire. 

TIBSERY— Navigable Tidal River— Prescription 
— Evidence — Judgment in Possessory Suit—-Judg' 
m^nt by Default} In an action for trespass to a 
several fishery in a navigable tidal river fn 
Ireland the Defendants justified on the ground 
that the public had the right of fishing. Thfe 
Plaintiff's paper title (if the possrssion and enjoy- 
ment were consistent with it) afforded inesistiblo 
ground for a presumption that the fishery was put 
in defence before Magna Charta. As evidence of 
poss^ession and user tlie Plaintiff tendered (inter 
alia) the proceedings and decree in 1687 in & 
*' possessory " suit brought in the Court of Chan- 
cery in Ireland by C ( the Plaintiff^s predecessor 
in title) against strangers to the present action ; 
by which decree an injunction was awarded to 
quiet C. and his undertenants in sucli possession 
of their fistting as they had at the time of exhibit- 
ing the bill and three years before, to continue 
until evicted by due course of law, both parties 
being at liberty to take proceedings at law against 
each other for ascertaining their titles: — HeUd, 
that as the decree was a solemn and final adjudi- 
cation, not collusive, and as it could not have been 
made except upon proof of unbroken user and 
enjoyment for at least three years before the bill, 
inconsistent with any actu)*l exercise at that time 
of a public right of fishing, the proceedings and 
decree were. admissible ; and that the effect of this 
evidence (not being met by any counter-evidence 
applicable to the same period) was extremely 
strong to establish possession and enjoyment of 
the fishery in the latter part of the 17th century, 
consistent with the paper title and exclusive ii 
the public. 

Pirn V. CureU (6 M. & W. 234) discussed. 

Beid i^lso that a judgment obtained! by Htm 
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WISSERY— continued. 

Plaintiff in 1826 in an action against a stranger 
for trespass by fishing in the locus in qua, in which 
action the defendant appeared but allowed judg- 
ment to go bj default of pleading, was evidence in 
the present action of possession in 1826. 

The Defendants proved that cot-fishing had 
been carried on in the locus in quo with the know- 
ledge of the Plaintiff or his agents and without 
interruption by them as far back as living memory 
extended: — Held that if the Plaintiff's right to a 
several fishery were once proved, the exercise of 
cut-fishing could not take it away or confer any 
right on the public ; for the pubUc cannot in law 
prescribe for a profit a prendre in cdieno solo, nor 
acquire any right adversely to the owner under 
any statute of limitation ; and an incorporeal 
hereditament such as a several fishery, which can 
only pass by deed, cannot be " abandoned." Neill 
V. Duke op Devonshibe 

[8 App. Gas. 185, 81 W. B. 622 (H. L., Ir.) 

2. Prescription — Profit a prendre in cdieno 

folo — Presumption of lawful Origin — User — Chari- 
table Trust — Perpetuity.'] A prescriptive right to 
a several oyster fishery in a navigable tidal river 
was proved to have been exercised from time im- 
memoiial by a borough corporation and its lessees ; 
without any qualification except that the free 
inhabitants of ancient tenements in the borough 
had from time immemorial without interrup- 
tion, and claiming as of right, exercised the 
privilege of dredging for oysters in the hcus in 
quo from the 2nd of February to Easter Eve in 
each year, and of catching and carrying away the 
same without stint for sale and otherwise. This 
usage of the inhabitants tended to the destruction 
of the fishery, and if continued would destroy it : — 
Held (Lord Blackburn dissenting), that the claim 
of the inhabitants was not to a profit a prendre in 
aUeno solo: that a lawful origin for the usage 
ought to be presumed if reasonably possible : and 
that the presumption which ought to be drawn, as 
reasonable in law and probable in fact, was that 
the original grant to the corporation was subject 
to a trust or condition in favour of the free in- 
habitants of ancient tenements in the borough in 
accordance with the usage. Goodman v. Matob 
OF Saltash 7 App. Gas. 683, 52 L. J. Q. B. 193, 
[48 L. T. 289, 81 W. B. 293, 47 J. P. 276 (H.L., E.) 



3. 



Salmon Fishery Act, 1865 (28 <fc 29 



Viet. c. 121), s. 3 — Fishery Districts — Definition 
df Limits by Secretary of State's Certificate— River 
— ^^ Tributary" what is — Reservoirs.'] By 28 & 
29 Vict c. 121, the limits of a river shall bo de- 
fined, and a fishery district shall be formed, for 
the purposes of the Salmon Fishery Acts, by a 
Secretary of State's certificate describing the 
limits of the river and district, and by s. 3, " river " 
fiiiall include **8uch portion of any stream with 
its tributaries " as may be declared in the certi- 
ficate. Prior to 1845 the Whittle Burn in the 
county of Northumberland was a tributary of the 
Tyne. In 1845 a water company, under powers 
given by local Acts, constructed works for the 
supply of water to a neighbouring town, by 
placing a dam across the stream of the Whittle 
Bum, and forming a series of reservoirs ; the water 
being taken by underground pipes from the stream 
into the highest reservoir, and from thence to the 



WISSESLY— continued. 

others. All water not required for the reservoirs 
was allowed to pass down a watercourse running 
outside the reservoirs into the ancient watercourse 
of the bum, down which it flowed into the Tyne. 
Sometimes all the water coming down the Whittle 
Bum was taken into, and impounded in, the reser* 
voirs, and none flowed into the Tyne. At other 
times all the water flowed into the Tyne without 
having entered the reservoirs. There were out- 
lets with sluices from the reservoirs by which 
surplus water flowed into the Tyne down water- 
courses also running into the ancient watercourse 
of the burn. In 1866, the Fisliery District of the 
River Tyne was formed and the Secretary of 
State's certiflcate defined the limits as " so much 
of the river Tyne with its tributaries" as was 
situate (inter alia) in the county of Northumber- 
land : — Heldj that the reservoirs were not tribu- 
taries of the Tyne within the meaning of the 
certificate.— BaZZ v. Reid (10 Q. B. D. 134, n., 
48 L. T. 221, n.) distinguished. Habbottle v. 
Tebby 10 Q. B. D. 181, 52 L. J. M. G. 81, 48 L. T. 

[219, 31 W. B. 289, 47 J. P. 136 

4. Salmm, Fishery Act, 1873 (36 & 37 

Vict. c. 71), s. 15 — Placing a Device to catch Fish 
—Permanent Structure erected before the passing 
of the Act] The 16th section of the Salmon 
Fishery Act, 1873, enacts that no person between 
the 1st day of January and the 24th day of June 
shall place in any inland water any device what- 
soever to catch or obstmct any fish descending 
the btream.— A permanent structure for the pur 
pose of catching eels had been ei-ected at a weir 
upon a river before the passing of the above-men- 
tioned Act. The nature of such structure was as 
follows : — There were floodgates or shuttles in the 
weir, and a grating of iron bars, through wl)ich 
the eels could not pass, was fixed below such flood- 
gates. When the floodgates were raised the rush 
of water through them canied the eels on to and 
over the end of tiie grating into a trough, which 
communicated with a well from which they could 
not escape. The Appellant, on a day between 
the 1st of January and the 24th of June, 1882, 
raised the floodgates and so brought the trap into 
action, with the result that eels were caught in 
the trap : — Held, that by so doing the Appellant 
had been guilty of an ofience within the above- 
mentioned section. Brioos v. Swanwioe 

[10 Q. B. D. 510, 52 L. J. M. G. 63, 81 W. B. 

[565, 47 J. P. 564 

FXXTTTBES — Buildings erected by miners. 
See Mine. 2. 

FOG — Duty of steamship in. 

See Ship— OoLLisiON. 3. 

FOOD — Meat unflt for — Seizure of — Exposure for 
sale. 
See Public Health Acts, 6. 

Sale of. 

See Adultebation. 

FOBECLOSUBE ACTION. 

See Mobtoaoe. 

FOBEIGK COUBT— Concurrent actions in English 
and foreign Courts. 

See Pbactiob — Staying Pbocebdings. 
4-8. 

G 
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70BSION JTJDGIIEHT— FraiKJ— -4c«Mm in Eng- 
lish CotuiJ] A foreign judgment obtained by the 
fraud of a party to the suit in the foreign Court 
cannot be afterwards enforced by him in an action 
brought in an English Court, even although the 
question whether the fraud had been perpetrated 
was investigated in the foreign Court, and it was 
tiiere decided that the fraud had not been com- 
mitted. — To an action claiming the value of cer- 
tain goods and brought upon a foreign judgment, 
whereby the Defendants were ordered to return 
to the Plaintiff the goods or to pay to her their 
yalue, the defence alleged that the Plaintiff ob- 
tained the foreign judgment by fraudulently 
representing to l£e foreign Court that the goods 
were not then in her possession, and by fraudu- 
lently concealing from the foreign Court that the 
goods then were in her possession and were con- 
cealed by her; — Held, upon demurrer, that the 
defence was good. Abouloff v. Oppbnheimeb. 
(No. 1.) 10 Q. B. D. 295, 52 L. J. Q. B. 1, 47 L. T. 

[825, 31 W. B. 57 (C.A.) 

8. Judgment Debt — Practice — 0. IIL, r. 6, 

0. JT/F. (1883).] A judgment which has been 
obtained in a foreign Court is a judgment debt, 
and may therefore oe sued for summarily under 
the above orders. Hodeoll y. Baxter (El. Bl. & 
El. 884, 28 L. J. Q. B. 61, 6 W. R. 686) followed. 
Grant v, Easton - - - 82 W. B. 124 

(Affirmed by C. A., W. N. 1888, p. 218, 82 W. B. 239.) 

Scotch divorce — ^Validity in England. 

See CoNFLiOT of Laws. 3. 

FOBEIGH LAND — Contested claim to. 
See JuBisDionoN. 1. 

70BBIOK SHIP — ^British seamen — Wrongful dis- 
missal. 
See Ship — Seamen. 2. 

70BEIGHEB. 

iS^ Alien. 

70BFK1TUBE — ^Deposit — Contract — Penalty. 
See Building Contbact. 2. 

— — Deposit — Sale of land — Bankruptcy of pur- 
chaser. 
See Ybndob and Pubohaseb. 6. 

— Insurance policy — Waiver. 

See Insubanoe, Life. 1. 

■ Life interest on alienation. 

See Will — Condition. 2. 

^— Public-house licence — ^Bight of appeal. 
See Inn—Licen(3E. 4. 

— Belief against. 

See Conveyancing Acjt. 1, 2. 

TOBM— Bill of sale. 

See Bill 07 Sale— Fobmalities. 5, 6. 

Commission to take evidence. 

See Pbaoticb — ^Eyidencb. 3. 

— Judgment. 

See Pbactice — Judgment. 2, 3. 

Promissory note. 

See Bill of Exchange. 5, 6. 

POBMATION — Of company — Costs of— Solicitor. 
See Company — Fobmation. 

7BANCHI8B — ^Municipal — Occupation of part of 
house. 
See Municipal Oobpobation. 6. 



7BANCEI8E — continued, 
' Parliamentary. 

See Pabliament — Vote. 

FBAUD. 

See False Bepbesentation. 

Alteration of acceptance — ^Marginal figures. 

See Bill of Exchange. 1. 

— Bill of exchange — Fictitious payee. 
See Bill of Exchange. 10. 

-Debt incurred by — ^Action brought whilst 

liquidation pending. 

See Bankbdptoy — ^Undischabged Bans- 
BUPT. 3. 



Debt incurred by — Partner. 

See Bankbuptoy — ^Dischabge. 

Mortgagor — Deposit of share certificate — 

Banker's lien. 
See Bankeb. 3. 

On power — Conditional appoiatment. 

See Poweb. 2. 

FBAUDS, STATTTFE OT— Contract not to he per- 
formed within a Year — Void Contract — Implied 
Contract — Part Performance — Judicature Act, 
1873 (36 <fc 37 Vict. c. 66), «. 25, sub-s. 7.] A 
contract to serve for one year, the service to 
commence on the second day after that on which 
the contract is made, is a contract not to be per- 
formed within a year within the meaning of the 
Statute of Frauds, s. 4. — Cawthome v. Cordrey 
as C. B. (N.S.) 406, 32 L. J. (C.P.) 152) 
distinguished. — A contract, which is not enforce- 
able by reason of the provisions of the Statute of 
Frauds, s. 4, nevertheless is an existing contract 
and is not void altogether, and a fresh contract 
cannot be implied from acts done in pursuance of 
it. — ^The doctrine as to part performance, wheretr^ 
a contract not enforceable by an action at law, 
owing to the provisions of the Statute of Frauds, 
s. 4, was rendered enforceable in equity, was con- 
fined to suits as to the sale of interests in land, 
and its operation has not been extended by the 
provisions of the Supreme Court of Judicature 
Act, 1873. Bbitain v. Bossiteb 11 Q. B. D. 123, 
[48 L. J. Ez. 862,40L.T. 240,27W.B. 482 (Cwl.) 

2. Executory Agreement to grant a Lea8&^ 

Date for CommencemevU of Term unexpressed,'] A 
written executory agreement to grant a Tease for * 
term of ye«rs, not stating the date frran which 
the term is to commence, will not satisfy the 
Statute of Frauds, and cannot be enforced; an4. 
the mere fact of the agreement being dated does 
not shew from what date the lease is to run. 
MarshaU v. Berridge (19 Qb. D. 233, 51 L. J. 
Ch. 329, 45 L. T. 599, 30 W. E. 93, 46 J. P. 279) 
followed. Wyse v. Eussell 11 1. B. Ir. 178 



8. 



Interest in Land — VerhcU Promise to 



devise such Interest by WiU — Part Performance'] 
The general principle as to the circumstances 
under which a part performance of a parol con- 
tract relating to land wiU be regarded as sufficient 
to take it out of the operation of the Statute of 
Frauds is accurately stated in the judgment in 
Alderson v. Maddison (7 Q. B. D. at p. 178) : — 
Hdd^ also, by Baggallay, L. J., that the illustration 
which is there given of such general principle 
that ** payment of part or even of the whole of the 
purchase-money is not sufficient to exclude the 
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FRAUDS, STATUTE OT—iumtinued. 
operation of the statute ? is rightly qualified bj 
tbe following words which are there stated, 
** unless it is shewn that the payment was made 
in respect of the particular landj^ and the particular 
interest in the land, which is the subject of the 
parol agreement," those qualifying words being 
used to cover such a case as Nunn y. Fabian 
(Law Rep. 1 Ch. 35, 35 L. J. Ch. 140). Semble, 
per Brett, L.J., that I^unn v. Fabian is not an 
authority for those qualifying words, and that 
mere payment of part, or even of the whole, of the 
purchase-money will not be sufficient under any 
circumstances to exclude the operation of the 
statute. HxTMPHBEYS V. Gbeen 10 Q. B. D. 148, 
[52 L. J. Q. B. 140, 48 L. T. 00, 47 J. P. S44 (C A.) 

4. Memorarwium of ChtUra/^ — Sale of 

Goods."] Letters not containing any reference to 
the quality of, or the time for payment for, goods 
sold as agreed upon do not constitute a sufficient 
memorandum of the contract to satisfy the 
Statute of Frauds. McCaul v. Strauss 

[1 C. ft S. 106 



6. 



Part Performance — Agreement for 



Lease — Evidence — Dedaration hy deceased Person 
— ErUry against Interest.'] F. was tenant to C, 
with a promise of a lease for twenty-one years, 
from Sept 1851 to Sept. 1872, at the rent uf £84. 
Afterwairds C. entered F.'s name in his rent-book 
as tenant of 128 acres at I6s. an acre, at the rent 
of £102, less £4 for county cess— £98. '' Tenure 
81 years from Sept. 1872, at rent of 168. per 
acre, allowed £4 for county cess." The following 
remark was added (in C.'s handwriting) : — '* F.*s 
tenure ceased Sept. 1872. Mr. C. agreed to give 
a lease of 81 years, at 168. per acre, and to take 
the old rent for one year, ending Sept. 1873, 
in consequence of failure of potato crop." F. 
continued in possession, and paid the increased 
rent Arom Sept. 1873. In an action after C.'s 
death by his son, as the then owner of C.'s estate, 
against F. to enforce specific performance of an 
agreement to take a lease for 31 years ; — Heldy 
(1.) That the continuance in possession of F., 
and pavment of the increased rent being upon 
the evidence referable solely to the agreement of 
1872, were acts of part performance to take the 
case out of the Statute of Frauds. Nunn v. 
Fabian (L. R. 1 Ch. 35, 35 L. J. Ch. 140) followed. 
(2.) That the entry in tlie rent-book was a^imis- 
rible in evidence as a statement agaiust the 
pecunlaiT interest of C. Connbb v. FrrzaEKALD 

[11 L. B. Ir. 106 

Agreement for lease. 

See Landlord and Tenant. 4, 5. 

Evidence — Contract — Surety. 

See Bill of Exchange. 8. 

Interest in land — Part performance. 

See Contract. 14. 

Lease not in writing — Attornment clause. 

See Bankbuptct — Distress. 1. 

FBAUBULEHT COKTZYAXCE—DelayStatute 
of Limitations — 13 Eliz» c, 5.] A deed, Iraudu- 
leut as against creditors under the above statute, 
was set aside after ten years had elapsed. Be 
Maddever. Three Towns Bankino Co. v. 
Maddbver - 52 Ih J. Oh. 788, 31 W. B. 790 



FBAUDULE9T OOHVXTAVOB— e(mttnti6(i. 

2. — Intent to defeat or dday Creditors-^ 
13 Eliz, c. 5.] In 1872 R. R. gave to the W. 
B>ank a guarantee to secure the balance due from 
his son R. H. R. on his banking account to ^e 
extent of £1000. On the 25th of May, 1877, 
R. H, R.'s account was overdrawn by £1515. 
On that day R. R. made a voluntary settlement 
of a leasehold property worth £200 a-year, which 
he held at a rent of £3 lOs. His only other pro- 
perty was furniture worth less than £200, and a 
debt of £1500 due to him from R. H. R. In 1880 
R. H. R., whose account was then overdrawn by 
£1313, went into liquidation and paid a dividend 
of 38. in the pound. There was some general 
evidence that R. H. R. was solvent at the date of 
the settlement R. R. having died, the Bank 
took proceedings to set aside the settlement and 
to have the leasehold treated as assets of R. R. in 
a suit for administration of his estate in which 
the bank had been admitted creditors for £1000 
on the guarantee : — Hetd^ by Vice-Chancellor 
Bacon, that the settlement was valid against 
creditors, as there was no evidence that it was 
made with intent to defeat or delay creditors. 

Held^ by the Court of Appeal, that the settle- 
ment was not a settlement for value within the 
meaning of 13 Eliz. c. 5, the doctrine of Price v. 
Jenkins (5 Ch. D. 619, 46 L. J. Ch. 805, 87 L. T. 
51) not being applicaUe to cases under that 
statute — ^But heCdy reversing the decision below, 
that the settlement was invalid as against credi- 
tors, for that under the circumstances the liability 
under the guarantee ought to have been regarded 
as a substantial one ; th^t R. R. had no right to 
treat the £1500 due from R. H. R. as a good 
debt ; that the settlement must therefore be looked 
upon as a settlement of idl his property, leaving 
him nothing out of which he could meet his 
liability under the guarantee, and that an iuten* 
tion to defeat or delay creditors must be inferred. 
Be Ridler. Ridler v. Ridler - 22 Ch. D. 74, 
[62 L. J. Ch. 848, 48 L. T. 896, 81 W. B. 98, 

[47 J. P. 279 (aA.) 

Assignment of all debtor's property. 

See Bankruftct — ^Act of Bankruftoy. 
8. 

— — Impeachment of, by trustee in bankruptcy. 
See Bankruftoy — Jurisdiction. 1. 

— 27 Eliz. c. 4 — ^Void against purchasers. 
See Voluntary Conveyance. 

FBAUDULSHT PBEFEBEKCS. 

See Bankruftot — ^Fraudulent Prefer- 
ence. V 

FBAUDULSHT PB0SFX0TU8. 

See Company — Prospectus. 

FBSEHOLB OFFICS— Removal from. 
Charity. 2. 



FBEI0HT— Liability for— Indorsement of bill of 
lading. 
See Ship — Bill of Lading. 5. 



Sum in nature of. 

See Ship — Bill of Lading. 



1. 



PBONTAOE— General line of building— Injunc- 
tion. 

See liETBOPQLIS. 4. 

G 2 
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num — Detentinn by — Demnrrsge. 

See SaiP—CBiBTERPABTT, 5, 6, 
TUSHITnSB — Agreement for hire and puicba«e 

of — Cnstom. 

See BANKEnpTCY — Obdeb »nd Dibfobi- 



0A1IIH6 — BeUiag — Emploiiment of Agent lo bet 
6i hu own Name — Impliid Authority lo pay Bet — 
When AallioTUy it irremcahle—S & 9 Via. c. 109, 
1. 18.] The employraent nf ao ngent to mahe a 
bet in big owa name on beliHlf of hja principal 
iropliee an authority to pay the bet if lost, and on 
the mahing of the bet tLat authority becomns 
irraTocnble. Kead v. Andebson 10 Q, B. D, 100, 
m L. 1. a. B. 14, 4S I. T. 74, SI W. B. 4S3, 
[47 J. ?. 311 
Lottery. 

See LttTTEBT. 

"Open and poblio plaoe" — Bailway ear- 

riage. 

See Vaobant Acts. 

— Setniff by — Indemnity — Judg- 
ment creditor. 
See Sbt-oft. 



0A8W0BE8 OLAHBES ACTS— nontjnued. 

Co. were entitled to support for their pipes, and 
dBmagee for injury thereto, and that the land- 
owner waa entitled to compensation for the burden 
thus impoaed upon him, whilst for the limitation 
put upon the user of the coal, the owner of the 
miniralB miRlit recover eompenaation in an arbi- 
tration. NORMAKTON GaB OO. 0. POPE & PEABBON 

[KJ L. J. ft. B. 629, 33 W. B. 1S4 (and, In 

[Conit of ant iiutanoa, 48 L. T. 666, 

[4T J. F. ISl) (O.A.) 

OEITEBAI ATEKAGE— Dock cargo jettisoned— 

" At merchanffl risk." 

See Ship— Chabtbbpabtt. 11, 



OASWOBEB CLABBES Uyii—Dajnage catued by 
'breaking up Concrete Pavement for Parpotet of 
Undertaking— 10 & 11 Vict. e. 15, ». 6.| Where 
the eervant of a gas Co., whilst encaged in break- 
ing np a concrete pavement for the purposes of 
ttie Co.'i undertakiDg and within the limits of 
thNr speoial Act, acoiiJentally canaed a piece of 
concrete to fly ap and I reu a window in a 
neighbonring bouse : — Held, that the Co. was 
liable under s. 6 of the Gasworks Clauses Act of 
1S47 (incorporated in their Bpeclul Act) to com- 
pensate the owner of the house for the naraa^ bo 
done. HoBiJBT v. LtVEBPOOL United Gas Co. 

[47 J. I. 831 

2. Q<u Main$ laid in Bighway teithoul 

Statutory Poteen — Subeeqaent Aei giving Aiitiw- 
rity — Duty on LaiuUnener to leave Support — Com- 
pwuation— 10 4 II Vict. c. l.-i, t. 6— M & 35 Vict, 
c. 41.] Gas mains were, in 1874, laid raider a 
higliway by a limited Gas Co., who acted withont 
the permiBsion of the landowner and without any 
statutory autliority, but willi the permission of 
the highway authority. In 1878 the Gas Co. was 
dissolved, and the proprietors united into a Co. 
and incorporated by a M)ecial Act, which incorpo- 
rated the Gasworks Clauses Acts of 1847 and 
1871. By this special Act it waa provided that 
the property of the limited Co. should be simi- 
larly vested in the incorporated Co., and power 
was given to the latter to maintain the existing 
gasworks and to lay down and mninlain addi- 
tional mains and pipes. 

The Defendants were the lessees of the coal 
nnder the highway in question, and had let down 
the soil of the highway and injured the Gas Co.'s 
pipes by working their coal : — Held, that the Gas 



QIFI — Delivery, actual and conitruetive — TrUeti- 
iioB of Donor.] Actual delivery is not necessary 
to conBtitule a valid gift, where there is a clear 
intention on the drmor's part to give, and tlie 
donee has acted thereupon,— Didam of Parke, B , 
in Ward v. Audland (16 M. & W. 8711 approved. 
—Ironi V. SmaHpieoe (2 B. A Aid. 551) not fol- 
lowed. Sa HABootrBT. Danbi v. Tuokeb 

[31 W. B. fi7B 

S. Delivery— W., while on his death- 
bed, told his nurse that liis pocket-book wh 
"under the bed, just under his shoalders," and 
asked her to "give it to his wife when she came." 
He died in three hours, and some hours aftei^ 
wards the nurse took the pocket-book and gave it 
to another, with directions lo give it to the widow : 
—Hdd, not a ralid gift. Wilcoi e, Mattrbon 

[40 Ahlbt. B, 7fi4 (Tr,8,) 

8. JncompUte— Policy of Ituaranae—No 

teritten AsgignmeTit,'] H, gave to his wife a poljoj 
on his own life for £100, on condition that she 
paid the premiums, which she did, out of her 
separate estate. He afterwards, by his will, do- 
visod the whole of his estate and effects to the 
Plaintiff upon trust for his children, and appointed 
the Plaintiff bis sole executrix .--flflW, that as 
there was no written assignment of the policy, it 
piiBsed to the Plaintiff under the will. Howss «. 
Pbudeiitial AsscBAHaB Co - 4B X. T, lU 

4. Policy of Auuranee — Betention of.'] 

B. effected an assurance on his own lif^ but in 
his dauchter's name. He paid the premiums hin- 
self, and retained the policy in his possesBion until 
his deoth :-fleW, that the gift to the daughter 
was complete, and she waa entitled to receive the 
sum assured. Re Kiohaboson. Westoh e. 
BiouABDsON - ' . - 47 L, T. 614 

9- PreiumpitoB againtl — Depoait Beeeipit 

indoreed in Blank by a Deeeaeed.'] Three depoait 
receiplB for £250, which constituted the whoto of 
the moveable estate of a deceased person, were 
indorsed bj him in blank and handed by him to 
his niece, shortly before his death : — Efid, nnder 
the circumstances of the case, that the presump- 
tion against donation had not been oveioome. 
Shabp ». Patos - IOC. Of 8. Cm. 1000 (Be.) 
OIK — Sale of, under proof. 

See AuCLTEBAHOM. 1. 

OOODS— Sale of. 

See Balk of Gooni 
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GOODWILL — Aasigiiment erf'— Agieement in re- 
straint of trade. 
See BEflTBAiHT OP Tradb. 

Solicitor's bnsineas — DissolntioD. 

See Pabthkbship. 5. 

OBAZniO — Of horee for hire — ^Accident to horse. 
iSSe6 Bailment. 2. 

eBIQlFALAIB— Law <^ 

See Colonial Law. 6. 

0]IOinn> GAXS ACT, IWf^—TenafU under Letue 
granted before ptueing of Ad — ^^Babbit-holes** — 
43 £ 44 VieL e, 47, «. 6.] Held (diss. Lord 
Butherford Clark) that the prohibitioa in the 
above section applied to the tenant of a farm 
nnder a lease dated before the Act under which 
the rabbits were not reserved to the landlord : — 
Held, also (diss. Lord Young) that holes made by 
rabbitd in order to get nnd^ a wire netting were 
not *^ rabbit-holes " in the sense of the Act. 
Fbasbb v. LAwaoN 10 C. of 8. Cas. 896 (Se.) 

2. Trapping in •• Babbit-holes "—43 & 44 

yict.e. 47, 8. 6.] The term ''rabbit-holes" in 
the above section means that part of the borrow 
which is inside the ground an^ covered by'a roof^ 
and does not apply to the scrape or run which is 
not covered. Bbown v, Thomson 9 C. of Cat. 

[1188 (8c.) 

OUAXAVTES. 

See Principal and Subett. 



»» 



In- 



OUABDIAH— ^d litemr—*' Party to action 
terrogatories. 
See Pbagticb — Discoybbt — ^Intebboga- 

TOBIES. 3. 

Settlement — ^Unduc influence. 

See Undue Influence. 

eUABDIAHS OF THE POOB— Election— Voting 
paper. 
See PooB-LAW. 1. 



H. 



TfAHTZAg COBFIJS — Befusal to issue— Appeal. 
See Extradition. 1. 

HABB0TIB8. 

See Docks and Habboxtbs. 

HEIE-AT-LAW— Retainer by— Specialty debt. 
/See ExECUTOB— Administbation. 3. 

HEIBL00M8 — Trust — Validity— Condition subse- 
quent — Uncertainty.'] When a trust is created to 
.secure the devolution of chattels as heirlooms, 
any limitations which are to take effect by way of 
postponement or defeazance of an absolute interest 
are subject to all the rules which govern the 
validity of conditions subsequent. — Such limita- 
tions, therefore, must be certain, not only in 
expression, but also in operation, and it is essen- 
tial to their validity that it should be capable of 
ascertainment at any given moment of time 
whether the limitation has or has not taken 
effect. 

A testator, who was a peer, bequeathed chattels 
to trustees, upon trust to permit and suffer the 
same to go and be held and enjoyed with the title, 
so far as the rules of law and equity would 



BEIRSMiMB— continued. 

admit, by the prason who for the time being should 
be actually possessed of the title, in the nature of 
heudooms, and so that no person in existence at 
the time of the testator's decease, or bom in due 
time afbeiwaids, and afterwards coming to tlie 
title, should have any other than a life interest in 
the same, and so that no person should acquire 
an absolute interest in the same till the expiration 
of twenty-one years after the decease of all such 
persons as should be in existence at the time of 
the testator's decease and aftenvards attaining 
the title: — Heldy that the latter clause of the 
limitations was void for uncertainty in operation, 
and that the first person bom after the death of 
the testator who attained the title acquired an 
absolute interest in the chattels, notwithstanding 
that there was still living a person who was alive 
at the time of the testator's death, and who vras 
capable of inheriting the title. Be Exmouth 
(Viscount). Viscount Exmouth v, Pbaed 

[88 Gh. D. U8, 88 L. J. Gh.480, 48L. T. 488, 

[81 W. B. 646 

Contingent future interest — ^Vesting. 

See Will — Constbuction. 23. 

EIOH FEAX lOHIKO CUSTOMS ACT— Fixtures. 
/See Mines. 2. 

WLQBWAY — Highway Board — Highway Aet^ 
1862 (25 <fc 26 Vict, e, 61), ss, 9 and 99— Dissolu- 
tion of Highway District — Highway Board existing 
after such Dissolution."] By the dissolution of a 
highway district, in respect of which a highway 
board had beeu constituted under the Highway 
Act, 18t)2, the highway board, though it ceases to 
have any control over the highways m its district, 
does not cease to exist as a corporate body for the 
performance of its other duties, such as those of 
suing or being sued, and of acting generally for 
the purpose of winding up its affairs. Be BiL- 
LEBicAT Highway Boabd. Beg. v. Essex JJ. 
[11 Q. B. D. 704, 62 L. J. M. C. 124 ; 48 L. T. 177, 
[894; 31 W. B. 813, 82 W. B. 220 (and, in 
[Court of first instanoe, 47 J. P. 726j {CJl.) 
2. Limitation of Action — Urban Autho- 
rity — Surveyors of Highways constituted by Local 
Aot—b & 6 Wm, 4, c. 50, «. 109—5 A 6 Viet, c, 97, 
8, 5— Public HeaUh Act, 1875 (38<fe39 Vict. o. 55), 
88 144, 264, 341.] By a local Act passed in 1862, 
the corporation of SaUbrd were constituted sur- 
veyors of higliways within the borough, havmg 
and being subject to all such powers and liabilities 
as any surveyors of highways had or were subject 
to by virtue of the law for the time being iu force. 
Sect. 109 of 5 & 6 Wm. 4, c. 50 (the Highway 
Act of 1835), limits the period within which any 
action may be brought for anything done under 
the authority of that Act to three mouths after 
the fact committed for which the action is 
brought. Sect. 5 of 5 & 6 Vict. c. 97, limits the 
period vdthin which any action may be brought 
for anything done under the authority of local 
Acts to two years after the cause of action. By 
the Public Health Act, 1875, s. 144, urban autho- 
rities (including by s. 6 corporations of boroughs), 
are constituted surveyors of highways within their 
district, iiaviug and being subject to all the powers, 
duties, and liabilities (so far as the same are not 
inconsistent with the provisions of that Act) of 
surveyors of highways under the law for the time 
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SlOEWAT — contimted. 

being in force. Beet. 264 limita the periixl within 
whiot) actions ranj he brongtit foi anything dune 
under that Act to ni monlhB after tlin oaiue of 
Bcti<« accrued; and by b. 341, all powers given 
by tliBt Act Bhall be deemed to be in addition to 
and not in derogation of any other ponera con- 
ferred bj etatnte, and sui-h other powerfl may be 
exercised in the eamu manner as if that Act biid 
not peised. — In an action againtt the corpdratioQ 
for negligence, as annejon of highways, com- 
menced more than three and lew than six months 
after tlie cease of action accraed : — Held, that the 
Defendants were entitled to rely on the limitation 
of three months provided by 5 & G Will. 4, o. 50, 
and therefore that the action conld not b« main- 
tained.— Toj/(or V. MeJlbam Local Board (47 L. J. 
(C.P.) 12) distinguiBhed. Burton v. Cowpoba- 
TiON or Salfobd 11 Q, B, D. 886, SS L. J. Q. B. 
[668, 49 L. T. 43, 31 W. B. BIS, IT J. F, C14 

3. Maintenance — Expense of remoring 

Bnow — Liability of County Authority — Ilighinayt 
and Locomotive) {Amendment) Act, litTS (41 it 42 
Vict. e. 77), 1. 1».] Tlie main roads within the 
district of a highway authority became impaasable 
from anow, which the highway anUiority removed, 
and they claimed one-half the eipcnse of doing 
so from tlie oounly authority under the Highways 
and Locomotives Amendment Act, 1878, s. IS: — 
BM, that this was an " expense incurred in the 
maintenance" of such roads within that section, 
and that the county authority were liable. Aues- 
BUBt Guardians v. Justices of Wilts 

[10 «. B. D. 480, » L. J. M. 0. 64, 31 W. B. 
[621, 47 J. T. IM 

i. Nitiianc6-~Cover of Water Foitie— 

Pryeelion of^Wearing away o/ Boad— Local 
Board — Waier and Highway Authoritg, LiabHity 
0/—38 4 39 Fwi. c 55 (PaWio Health Act, 187.5). 
>. 149.] The iron eover of a valve connected with 
a woter main was properly fixed in a highway by 
the Defendants, but in consequence of the ordi- 
nary wearing away of the highway tlie valve cover 
projected an inch above it. The Plaiutifl's horse 
using the highway stumbled over the valve cover 
and was hurt. In an action against the Defen- 
danta, who were both the water authority and the 
highway authoritv, for the injnry to the horse : — 
Held, Ibat it was' tlie duty of tlie Defendants to 
make such arrangements that works under their 
care should not become a nuisance to the high- 
way, and that the I'laintiff waa entitled tu re- 
cover. Kent c. Wobtibng (or Watlinq) Local 
BoABD 10 Q. B. D. IIB, G2 L J. Q, B. 77, 48 l.T. 
[363, 31 W. B. S84, 4T J. F. 33 

B, Obitruction — Naiaance—Negligence.^ 

Where a roller was left by the Defendant on the 
grofsy margin of a highway, and the Plaintiffs 
pony, shying at the roller, up^et the carriage it 
was drawing and so killed the PlaintifTs wife :— 
Meld, that the roller was an obstruction to the 
highway, and, tbe jury liaving found th;it it was 
an unreasonuble use of tlie highway, tbat the De- 
lendant was liable. Wilkins c. Day 49 L. T. 
[880, 33 W. B. 123, 48 J. F. 6 

6. Bate— Urban DUtriet—Parl of Parish 

exdaded — Repair of Migkioayt in—Highutay Act, 
1835 (5 it 6 Wai. 4, c. 50), u. S, ■£»— Public 
Smith Act, 1875 (,38 * ay Vict. c. 55), »>. 144, 



HiaHVAT— flonlinned. 

216, 217.] An nrban sanitary district included 
part of the peiish of 6. The local board n'piired 
the highways in the whole pariah, and separately 
assessed a rate of 3a. id. in the pound on tbe in- 
habilants of the excluded portion of the pariah, 
>ut having obtained the consent of four-fiftbs 

_-m under s. 29 of the Highway Act. 1835:— 

Held, that the Public Health Act, 1875, impliedly 
repealed the Highway Act in thia respect, sn that 
tlieir ctmsent was unnecetsary, and tbe rale wa« 
valid. Dyson e. Gbeetlanu Local Board 

[48 L. T. 636, 47 J. F. fiU 

Hate—" Public WorJu of Paving "— 

Public Heaim Act, 1S75 (38 4 39 Viet. c. 5S), 
m. 207, 210, 211, 216.] A diatrict local board 
liaving made a general district rate, and a high- 
way rate, demanded puyment of the same from the 
corporation of B., who had constructed two com- 
~ "" ition reservoirs for supplying water to the 
igh of B. The corp<iratiun contended tbat 
the biwd was not entitled to levy a hi^wayrale, 
having established in the district " public works 
of paving" within s. 216, sub-s, 3 of the above 
Act. It appeared tbat in 1880 the board hod laid 
down a curbstone about 800 yards long as a coping 
the cinder pathway of a carriage-road in their 
district : — Held, that the board bad power to levy 
i rate, the kying of the curbatone not amonnt- 
; to the estalilishment of " public works of 
ring." OiKNHOPE Dibtbiot Local Board » 
ADiroBD (Mayob of) 4T L. T. 314, 31 W. B. 
[323, 47 J. P. 31 

8. Bepair of— Turnpike Road* ceating to 

be tuch and beayming JHatn Boadi — HtghieayB and 
LocomoHves [Amendment) Act, 1878 (41 1£ ii Vict, 
c. 77), s. 13.j The Hii^hwaya and Locomotives 
(Amendment] Act, 1878 (4! A 42 Vict. o. 77) by 
sect. 13 enacts that any road which has ?■ between 
the 31st of December, 1870, and the date of thia 
Act, ceased tu be a turnpike road, aud any road 
which, being at the time of the passing of this 
Act a tumpQce road, may afterwards cease to be 
aueh, shall be deemed (o be a main mad ; and 
one-balf of the expenses incurred from aud after 
the 29th of September, 1S78, by the highway 
authority in the maintenance of such toad shall, 
as to every part thereof which iswitliin the limits 
of any highway area, be paid to the highway 
authority of such urea by the county authority <u 
the county in which such road is situate out of 
thecoanty rate." 

The corporation of the borough of Boehdale 
was the highway authority of the Rochdale high- 
way area. Under as, 47-50 of the Towns un- 
provement Clauaes Act, 1847 (10 & 11 Vict. o. 
84), thu obligation to repair all public highways 
within the area of the " town " was impoaed upon 
the corporation, and the turnpike trusteea were 
forbidden to collect any toll or lay out any money 
on any road within that area. By a looal Act in 
1872 the boundarita of the borough were enlarged 
and all the proviaione of the Acta relating to the 
" town " were made applicable to the enlarged 
area of tbe borough. The effect was that further 
portions of tumj^e roads were for the first time 
brought within the area of the borough, and 
within the operation of the Towns Improvement 
Clanees Act, 1847 : — Held, reversing the dedaion 
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of the Cooit of Appeal, that tbeoe Initiierpartioiis Ne^ect to rapair — Appeal to Quuier 

being only parte of tnmiMke raadflw had not Seanooa. 

** oeaaed to be tompike roada ' and were not to be See Sbsioks. 

h1^« ^%"!!il!^ PaTing and sewering expenses. 

V^^^A^Jl!^''^'^ (Amendtaient) Ad, ^ p,^^ ^^^ ^^ ^ 13.jg^ 

loTo; and that the oonntr aathonty were not t% - ^ t% i. » . .^.^^ 

liable to pay half the exposes <rf their mainte- ^®P^ <rf— Borough— Liability to county 

nanoe. Lascasteb Juaticeh r. Rochdale (Mayor ?*®V» ^^ 

OF) 8A9p.Gkt.48ft,5SJ.X.C.6,48L.T.96a, Sm MI:^^CIPAL Oobporattom. 7. 

[8S W. R. 66, 48 J. P. iO [(HJL,S.) Bq^iaiis— Contractor— Liability for aoeident 

9. Turnpike Boads eeaeing to be eudi ^ NBauGKHCB. 13. 

Hnee Out Sltt of December, 1S70— Highways and HOARBniO— Covoiant not to erect ** boUding.'* 

Locomotives (Amendmeni) Aetj 1878(41 & 42 VicL See Coybnakt. 2. 

c Tl\ s, la] The Hi^waya and Locomotiyes HOLDDie OVEB^-Sub-tenani— Mesne prodts. 

(Amendmoit) Act. 1878, s. 13, proyidea for the See LAiiDLOUD and Tknakt. 14. 

main t e nan ce of roads whidi haye since the Slst vatsl 

of Deeember, 1870, ceased to be turnpike roads. * ^ ^^^ 

A proriaion in turnpike Acts coming into opera- Tvvrni>» 

tkm before the Slst of December. 1870 that turn- i»»h»pkb. 

pike trustees shall not spend money or levy tolls HOUSE OF LQBD8— Rules of— Reinstating caao. 

upon obtain portions of tunipike roads does not ^^ Piiactiob — Afpbal. S. 

pieyent such portions of the roads from being 

still turnpike roads on the Slst of December, 1870, HUSBAHD ABB WIFE :— 

withm the meaning of s. 13 of the Highways and L Contracts BBTWssir. 

Locomotiyes (Amendment) Act, 1878. yl DiyoBCS. 

So as to an agreement under the Local €k>yeni- ttt rr « ▼ 

ment Act, 1858 (21 & 22 Vict c 98), s. 41, made ™- H^aBANDs Liability. 

before the Slst of December, 1870, between turn- !▼• BiARRiKD Women's Propebtt Aoxb, 

pike trustees and a corpondion, under which the Y. Witb's Propkrtt. 

turnpikes upon certain portions of turnpike roads 

were remoyed and the repair of such portions was LHUIEOAHD AHB WIFE — C0HTEACT8 BE- 

iindertaken by the corporation :— So Held, affinu- TWEEE — Wife^ Conveyance — Fines and Beoo^ 

ing the decision of the Court of Appeal. West verieSy Act for abolition of (Ireland) (4 <£ 5 

BnHNO JJ. «. The Queen - 8 App. Oas. 781 WiU. 4, e. 92), m. 68, 71.] A married woman was 

[(H. L., E.) entitled by an ante-nuptial settlement to a jointure 

10. Venue^Noiice of Actionr-Injunction rent^harge after her husband's death secured 

-r-rH^^btoavs Acty 1835 (5 <fe 6 WHL 4, c. 50), 8. 109 ^?^^ ^ ^^^ estates in Ireland. The wife having 

— O. xrJTF/. r. 1 (1875)]. The provisions of left him the husband commenced a suit for resti- 

ihe above section as to local venue are abolished tution of conjugal rights; with a view to a 

by O. XXXVI. r. 1 of the Rules of Ck)urt, 1875. compromise by an agreement for separation a 

The provision of the above section as to notice document waa drawn up and signed by the hus- 

of action does not apply where the principal object ^>^d, which stipulated that the wife should 

of the action is an injunction. Phelips v. IIad- release part of her jointure. The wife signed this 

HAM Highway Boabd - - 1 C. ft E. 67 document with a qualification that no further 

11. Waytvardew^Meeting far Elections ^^^ ^^^,*^^ ^>}'^ ""^a^'^LT^ ^^ '* 

of-8everal JEleJions-Demand ofFoU-Timefor ^^J^f ^^^^ ^^ dismissed. A deed was pre- 

—Mandamuitl At a vestry meetine held to elect P*^®*^ ^ ^^^^^ ®^* *^® *®"^ °^ ^^ compromise 

waywardens for eleven townships, different candi- ^'f ^«« ®^^«*^ !>y *^« ^'''^'^V^^V**'!!'^^ 

dates weresuccessively and sepSSltely nominated. "^^^^ execute it or to return to her husband, 

proposed, and seconded, and. after show of hands, a"d the husband afterwartk died :- 

decWl by the chaiiman to be duly elected way' . ^^ .reversing the decision of the (}ourt of 

wardens for each township. After waywardens \^^^^ "!,\'u^*^^ ^** .^^ ^'^ ^^ not, when 

had been thus elected for all the townships, an «^« "«^?^ the document m ^respects in the 

elector demanded a poll in respect of the^xth f °^f P«^^^° ^u^fT *^ ^\^^^ even if any 

and seventh townahi^in order of election. The J^^^ t^^''^^^ ^*'l'^°'l ^. she would not 

chairman ruled that the demand was too late, ^^^^ ^^ ^".^^ ^y ^^ ^^^^ ^""rnVlTV SS" 

and refused a poll—On a rule for a mandamus to knowledgment as required by 4 & 5^ill. 4, c. 92, 

the Defendant^ to reassemble the meeting, and ^' ^^^ ^^i f^^^ ^^ «P®^^fi<>. Performance of the 

proceed to an election of ways^ardens for the two 5^^^°* *P f i®*^ ^' jomture could not be 

townships :-HeJd, that the proceeding in respect ^S?'^i*?'^* ^f^C x ^^'^ ^ ?"S^ ^^ ?' ^'JJ: 

of each township was a separate election, and that ^fU 81 L J. (Ch) 161) and Besanty^ Wood 

the demand for a poll wiStoo late, as it should, (J^ Ch. D. 605 ; 40 L. T 445) commented on by 

in each case, have been made upoi the declara- ^^ Mf ^^^^"'^^h^-o, ^^^SiStTS x 

tion of the show of hands. Reg. v. Thomas (or L* ^^' ^^' **"» '^ ^' *• *®^ ^^'^ "•> 

St. Asaph, Vicar of) 11 Q. B. D. 282, 62 L. J. II. HUSBAED AND WIFE— DIVOBCE— Btgamy 

[Q. B. 671, 47 J. P. 7W of Petitioner.'] A husband believing that his wife 

Exposure of dead body of child in. was dead married again, and subsequently dis- 

See Criminal Law. 21. covered that his wife was alive and had com- 
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n. HnsHun) aks vtrs— sitoboi— con^i. 

mitted odnHerj : — Held, that notwilhstandiDg the 

bigamy, be was entitled to a diseotatlon of hit 

nuuriBge. Fbeegabd c. Freeqard B P. D. 186, 

[62 I,. J. P, 100, SS W. K, » 

i. Cmeity — Condonation — Bevival by 1 

tatnequent jlduEtery.J A husband bad been 
guilt; of cruelty. He and Ms wife aepaialed 
tlDder the provisionB of a deed by which it was 
agreed tbat no ptnceedinge shoald be taken bj 
either party against the other in respeot of any 
cause of complaint which bud ariseu before the 
date of the deed, and that every offenee, if any, 
committed by either party agoiuBt the other j 
abonld be ronnidered as condoned, and that ia I 
any proccediugg by either party against the othei 
in regpect of auy cauee of complaint whith miKht 
there:ifter arise, no effence committed b; eimer 
party befuro the deed should bo pleniieil or bs 
admieaible In evidence :—ifeU, affirming the deci- 
sion of the President, that subsequent adultery 
by tlie hosbaud did not revive the wife's right to 
complaio of the cruelty committed before the 
deed, tio as to enable her to obtiuii a decree for 
ilisBoIution of the marriage. — Whether adultery 
by a husband which Lna been condoned is a bar 
to his obtaiuing a dissolution on the ground of 
subsequent adultery of the wife, qu/Bre. Hose v. 
BosE - 8 F. D, 98, S8 L. J. F. SS, 48 L. T. 8T8, 
[31 W. K, 678 (CA.) 

3. Desertion — Condotiaiuin — EevCvtU.'] ' 

A husband having been guilty ot deseition and I 
adultery the wife forgave him and tliey relumed 
to cohabitation. Ue subsequently committed 
sdulUry: — Held, tbat tlje subsequent adulteiy 
revived the desertion, and that the wife was 
entitled to a dissolution of the marriage. Bland- 
woaii e. Elanutohu S P. D. 19, 52 L. J. F. 17, 

[IB L. T. 238, 31 W. B. 608 

4. JJiwoiud'on of 2lfnrriog«— Vnreaion- 

ahle Delay — Poveriyof Petitioner — Previotu Dea^e 
forjadictal SeparoEtDn.] A husband iu 1S78 ob- 
tained a judicial separation, and £50 damages 
against the co-Kespondent, but he tooh no steps 
to rei-over the damages. The wife continued t« 
cohabit wilb the co-Respondeat. and iti lr82 the 
the husband petitioned for a dissolution of his 
marriage. The rtaAoii wbicli be gave for the 
delay and for not enlorciug the claim lordaJnages 
yies that he had no money, being only in receipt 
of weekly wuges, and that ho hoped hia wife 
vould come bock and live with him: — Held, 
reversing the decision of the Preaident. tliat Uio 
delay was not unreasonable, and that the Peti- 
tioner was entitled to a decree. Mason if. Masoh 
AND Macll-ne - 8 F. D. SI, fiZ L. J. p. 27, 

[48 L. T. 290, 31 W, B, 361 (C.A.) 

6. Jadieial SepaTaiitra — Desertion hy 

Wife.'] Judicial sopatation decreed by reason uf 
the wife's desertion of her husband for two years 
and upwards without reasonable cause. Millab 
V. MiLiAB - - 8 P, D. 187, 32 W. B. 96 



n. HiraBAKB AHS WIFE— DITOBCE— ocmftL 
Scotch divorce — English Bettlemfflt — 

English and Scotch actions. 

Bee Pbacticb — Statiko PBOCBKDiiiei. 



Will— Gift to "husband" — Divorce oT 

husband. 
j £190 Will — CoiimtDCTioK. 13. 

' nL HTTSBAin) AID WIFE— EIFSBABS'S UA- 

BILITT — Secettanet—Cotit tg Pmceedingt /or 
, Judical Separation.'] A husband is not liable 
for costs incurred by his wife in institntii^ pro- 
I ceediugg for a jndicial separation, even ^ough 
the wite's solicitor may, frum inronnation obtained 
j from her, liave had reasonable gioundsfor believ- 
ing that such proceedings ought to be taikeu, 
unless the necessity for the samo ia made out in 
point of fact. Taylob if, Hah^tode 

[62 L, J. Q. B, 101, 47 L. T. 440 

Debts contracted before toarriage. 

Bee Husband and Wife — - Mabioed 

Women's Pbopebty Acts. 1. 

IT, HTTSBAHD AHD WIFE^KAXBIED WO- 

HEN'B FBOFXBTT ACTB—Uability of HMband 

after Wife's Deaih for her Dd>lt before Marriage— 

.17 it 3S Vict. c. 50, ei. 1, 2.] A husband is not 

liable under the married Women's Property Act 

(1870) Amendment Act, 1874. after his wife's 

death for her debts contracted belbie the mi>r- 

riuge. Bell v. Stookeb - 10 Q, B, O, 12% 

[62 L. J, (t, B. 49, 47 L. T. 624, 31 W. B. 181, 

[47 J. P. S 

2. Poliey of Inntranee— Trust far Wife 

and Children — " Separate we "—Married Women't 
Property Act, 1870, i. 1(3— Married Women's Pro- 
perty Act, 1882, 1. n — Form of Order:] A 
husband effected a policy for the benefit of Ijts 
wife and children under the Married Women's 
Act, 1870, and died insolvtnt Hia 
)ae child of tlie mariiage pie-deceased 
mm. Upcn a petition by bis surviving cbildreu, 
under the lotb Bet:tion of the Act, for the ap|>oiut- 
rnent of a trustee of the policy-money and for a 
decloration as to the rights of tlie petitioners : — 
Held, that the Court had, under that section, no 
jurisdiction to do more than make the ordei ap- 
pointing a trustee ; but since under the policy 
there was a trust either for the wife for life with 
remainder 1« the children, or, in the alternative, 
for the wife and children as joint tenants, the 
order waa directed to be prefaced with an expres- 
sion of opinion that tlie wife took no interest and 
that the surviving children took as joint tenants. 
—He Mdlor's Polisy Trwis (6 Ch. D, 127, 7 Gb. D 
200, 47 L. J. Ch. 246, 2li W, K. 300) not followed. 
SembU, a policy effected by a husband under 
s. 10 of the Married Women's Property Act, 1870, 
" for the benefit of his wife and children," should 
be read in conjunction willi that section, atid 
should by virtue of the wordi " separate use " in 
the section, bo construed as giving the wife a hie 
interest only, vfith remainder to the children. Be 
Adam's Policy Tbcsts 23 Oh, D. 626, 62 L. J. 
[Ch. 642, 48 I. T. 727, SI W. B. 810 

3. Practice — Petition by Wife for ap- 

Siting ^—Married 



Property I 
wife and on 



1, tub-s. 2.] Where a married n 



Jifameii 

/, c 75), 

a petitions 
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IV. HUSBAHDAHB WIFE— MARRIED WO- 
MRirS PROFERTT ACTS— ^on^titued. 

for the appointment of new trustees of a trust 
fund in which she has a reversionary interest, her 
husband need not be joined as oo-Petitioner, the 
presentation of such petition being a "'suing" 
¥rithin the above sub-section. Be Outwin's 
Trusts - - 48 L. T. 410, 81 W. R. 874 

Tort committed before M. W. P. Act, 



1882 (45 <fc 46 Viet, c. 75y-Wife^8 Bight to we 
alone, after the Act— Security for Cogt8!\ Where 
a tort hud been committed, before the above Act 
came into operation, against the separate pro- 
perty of a married woman (married before 1882) : 
— Held, that she miglit, fiinee the conmiencement 
of the Act, bring and maintain an action for such 
tort. The previous leave of the Court or a Judge 
is not now necessary before bringing such an 
action. James v. Babbaud - 49 L. T. 800, 

[81 W. R. 786 

6. Unity of Person— Will— Gift to Bus- 

hand and Wife and Third Person — Sqparaie Use 
— Married Women^s Property Act, 1882.] Having 
regard to the Married Women's Property Act 
1882, the o]d rule of law that husband and wife 
were for most purposes one person, so that under 
a gift by will to a huz^band and wife and a third 
person tbe husband and wife took only one moibty 
between them, the third person taking the other 
moiety, is no longer applicable to such a gift under 
a will that has come into operation since the com- 
mencement of that Act. 

A testatrix, by her wUl dated in 1880, gave her 
residuary personal estate ** to C. J. M. and J. H. 
and £. his wife to and for their own use and 
benefit absolutely " ; and appointed ** C. J. M. 
and J. H. and E. H. his wife " her executors. — 
The testatrix died in 1883, after the commence- 
ment of the lldDeirried Women's Property Act, 
1882. J. H. and E. H. married in 1864 :—Held, 
that the residuary personal estate was divlBible 
ill thirds and not in moieties, and that E. H. 
t<iok one- third for her separate use. Be Makch. 
Mandek v. Harbis 24 Ch. D. 222, 52 L. J. Ch. 
[680, 49 L. T. 168, 31 W. R. 885, 48 J. P. 28 

Action against married woman — Separate 

estate. 

See Practice — ^Motion fob Judgment. 

Adminititratiou bond. - 

See Administbatob. 2. 

Scotch Act — Succession to personalty. 

See Scotch Law. 4. 

Settlement not affected by Act. 

See Settlement. 3. 

V. HTTSBAKD AND WIPE— WIFE'S PROPERTY 

— Contract by Wife — Charge on Separate Estate — 
Trust for Separate Use not arising till after Con- 
tract — Policies on Life of Husband] By a post- 
nuptial settlement made in pursuance of ante- 
nuptial articles^ certain policies of insurance on 
the lite of the husband were assigned to trustees 
upon trust to receive the money and pay the in- 
come to the wife during her lite for her separate 
use, independently of any future husband whom 
bho might marry. There was no restraint on 
uuticipation. During the life of her first husband 
thorite made promissory notes in favour of the 
Piaintitt', and the Plaintiff, the tiret husband being 
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— continued. 

still alive, brought an action claiming a charge on 
'the policies: — Held (reversing the decision of 
Kay, J.X that the trust for separate use did not 
arise till after the death of the husband, and that 
as the contracts of a married woman can only be 
enforced against property which formed part of 
her separate estate at the date of the contract, the 
action could not be maintained. — Be Coffee 
(1 Mac & G. 541), Be Molyneux* Ektaie (L R. 
6 Eq. 411). and Sturgis v. Corp (13 Ves. 190) dis- 
cussed. King v, Lucas - - 28 Ch. D. 712, 

[48 L. T. 816, 81 W. R. 904 (C.A.) 

2. Conveyance of Wife's Property under 

3 <fc4 Wm, 4, c. 74, s, 91— Dispensing vfith Hus- 
band*s Concurrence,"] Where a husband and wife 
were living apart^ and the wife being devisee 
under a will of real property on trust for sale, the 
husband refused to concur in a conveyance of 
such property upon a sale under the trusts of the 
will, imless he received a sum of money for doing 
so, the Court granted an order di:>pensini; witli 
the concurrence of the husband under 8 & 4 
Wm. 4, c. 74, s. 91, although it was admitted by 
the affidavit that the husband had, since he had 
left his wife, to a slight extent contributed to her 
support. Be Gaine 10 Q. B. D, 284, 52 L. J. Q. B. 

[864, 48 L. T. 867, 81 W. R. 428 

8. Devise in Trust for Sale — Proceeds of 

Sale — Beversionary Chose in Action — Husband — 
Banhruptcy — Creditors^ Deed — Concurrence in 
Wife's Assignment — Acknowledged Deed — Fines 
and Becoveries Act(d & 4 Will.\, c, 74), s 11 — Bank- 
ruptcy Act, 1849, s, Ul— Bankruptcy Act, 18G1.] 
Under the will of a testator, who died in March, 
1862, M., a married woman, was entitled m rever- 
sion expectant on the death of a tenant for life to 
a share of the proceeds of real estate devised to 
trustees in trust for sale on that event. In 
Aujcust, 1862, in the lifetime of the tenant for life, 
M.'s husband executed a general assignment under 
the Bankruptcy Act, 1861, of all his property to 
a trustee for the benefit of his creditors. In 
August, 1866, he was adjudged biinkrupt, and in 
December following he obtained his discharge. 
The tenant for life died in January, 1869. By a 
deed executed in February following, and duly 
acknowledged by M. under s. 77 of the Fines and 
Recoveries Act (3 & 4 Will. 4, c 74), M. and her 
husband assigned aU moneys which should be- 
come due to them or either of them under the 
testator's will to S. by way of mortgage. Shortly 
afterwards the trustees of the will sold the real 
estate, and ultimately paid M.*s share of the 
proceeds into Court under the Trustee Relief 
Act : — Held, that the hiisband was not precluded 
by the creditors' deed of 1«62 or by his bank- 
ruptcy in 1866 from concurring with hid wife in 
the mortgage of 1869, and accordingly that the 
mortgage was valid against the trustee of the 
creditors* deed and the assignee in bankruptcy. 
Be Jakeman's Tbusts 23 Ch. D. 344, 62 L. J. Ch. 

[863 

6. House settled to Separate Use of Wife 

— Proceedings for Judicial Separation — Husband 
claiming proprietary Bight to House — Interim In- 
junction.] On a marriage a leasehold house waai 
settled upon the usual truats for the wife for life, 
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for ber leparate me, and the hiubtuid nnd wife 
continued to leside in the house. Differences^ ' 
arose between tlieni, they eeaaed to cohabit, and 
the wife instituted proceediuge for divorce or I 
judicial separatioD. Tbe hoiibaDd claimed the ' 
right to t^ to and to use tbe hniue when and aa ' 
he thought fit, not for the purpose of oonsorting 
with hii wife, but fni hie own purpo^eg. In an 
aetion hf the wife agaiiiet the tmsleeH and hei 
hnabLind clainung adminiBtration of the tnuts of 
tlie settlement and an injunction to restrain the 
hntbaad &am entering the bome : — Hdd that, 
nnder the oiroimutancea, tbe wife wh entitled to 
an interim injoootion, Stmoshs v. Hallbtt 
[S4 Dh, S, 346, W L. T. 3Sa 3S W. B. tOS(CA.) 

B, Beitrainl on Anticipation — Attaeh- 

ment of D^At — O. XLF., r. 1 (1875).] Jndg- 
neot having been signed in an action aKainst the 
Defendants, a man and hie wife, it was Bonght to 
attach in execution moneys, in the handa of trns- 
taea, forming part of theincome of tmet funds pay- 
able to the wife to her separate use, which had 
accrued since tbe judgment. Tbe will by which 
tlie trust was created contained a clonue restrain- 
ing anticipation by the wife. 1( appeared that 
the action was for tbe amount of a promissory 
note made by the husband and wife jointly during 
the coverture : — Held, that the moneys in ques- 
tion could not be attached ia eiecntion. Cbaf- 
■UK V. Biaaa - II <!. B. D. ST, 4B L T. T04, 
[4T J. P. 481) 
fl. JCeetraint on ATiticipation— Order bind- 
ing viith her ConKnt—Conveyancing Act, USUI 
(44 * 45 Vict. e. 41), e. 39.] A fund, secured by 
mortage, was vested in trustees for the separate 
use of a married woman during tbe joint lives of 
herself and her husband, without power of antici- 
pation, and to tbe survivor for life, and then for 
their tbree children, In equal shores. The Judge 
being satisSed it would be for the married 
noman's advantage, made an order, on summons 
to Chambers, aeceptJuB; an advantu;eons offer fbr 
the sale of her life mterest in the fund. Be 
Flood's Tauffrs - - - II £. B. Ir. aOfi 

7. Restrain! on Anticipation— Senumal 

by Court— Qmveuaneing Act, IStil (44 it 45 Vict. 
e. 41), 1. 89.] Toe above Ad doee not empower 
tbe Court generally to remove a restraint or ' 
ticipation, but only to bind a disposition by a 
ried woman which the Court conaideTs is for her 
benefit 

Where a husband and wife and the trostecB of 
their settlement applied for the removal of the 
restraint in order to render the capital of tbe tmst 
fund (limited on the death of the husband and 
wife to the children of the marriage) available 
for tbe benefit of the husband and wife, who were 
finy-three and fifty years old respectively, and 
childless, the applioution was refused, the Court 
decliuiug to assume that there would be n 
children of the marriage, although the partii 
had been married twanty-eight years and had 
had no children, and there was an affidavit by a 
surgeon, that it was almost, if not entirely, impos- 
sible tliat tliere could be any issue of the mar- 
riage. He Wauben's Settlement 03 L. J. Ch. 
[9!)S (CA.) 
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fl. Bearainl on Anticipatiaa — Bemoval o/ 

—Content^ConveyatieiHg Act, 1881 (44 4 45 Viet. 
s. 41), >. 39.] M. covenanted with trustees to pay 
them an annuity in trust for E. until hei death or 
marriage, and, if she marrie>l with M.'s oonsent, to 
pay the annuity to tbe trustees for U.'s separate 
use without power of anticipatiou. U. Jiiarried 
with the consent of M., whose eiecator and resi- 
dusry legatee brought an administration action 
igsiDst H. and lier husband, and claimed tbat the 
' ' was not binding^ on M.'s estate. A oompro- 
having bten arraneed by which H. sbould 
re a lump sum in discharge of the annuity 
deed, the Court, under tbe above section, saoo- 
tioued the oompromise^ being of opinion that it 
'as for tlie benefit of K, bnt directed that H. 
Iionld attend that the Judge might take her sepa- 
rate examination as to her consent. MuaoRAva v, 
Samduam - - - - 4SL. T. 215 

Betlraint on Anticipniion—SetOai 

Fund—Coats of Action /or Rectification o/ Jiirfru- 
ments—Coaveyancing Act, 1881 (44 <( 45 Vict. 
e. 11), t. 39.] The Plaintiff hi an action for tbe 
rectification, on the ground of mistake, of certaiu 
imeuts, undertook to pay the costs of all tbe 
9s. Tbe Plaintiff ( a married woman) had a 
life interest in certain property nnder a settle- 
it, but with a restraint upon anticipation. 
I Court, upon the Defendant's application, the 
Plaintiff consenting, made an order under tbe 
above section binding tiie Plaintiff's life interest 
and charging thereon the costs of all the parties 
to the action. Sgdowiok v. Thomas tt I. T. 100 

10. Settrainf on Antieipatton—WiU — Be- 

|tt£jt,] B. by her will gave all her realty and 
ler residuary personalty to trustees, upon trust 
for sale, and, after payment of tier debts, to raise 
£45U0, invest tbe same, and stand posieast^ of 
tbe investments and annual income Uiereof, upon 
tmst, aa to the annnal inoome, to pay it to R. I'm 
lite, oud, after his death, to pay certein legamea, 
and as to £1500, remaining purt of the £4500, in 
trust for and to pay the same to H. for her sole 
and separate use. The will provided that the in- 
terest of any woman taking nnder it sbunld be for 
her sole and separate use, independent of any 
husband, "and nitliont power to aniioipaie th« 
same, and for wbich her receipt alone shall be a 
sulficient discliarge.'' E. was, at the date of the 
will, a marjied woman. Ttie trustees invested 
£1500 upon mortgage at 5 per cent:— Held, tbut 
the truBtees would not be justified in paying ovt-r 
to E. tbe capital as well as the interest of ber 
legacy, and that tbe Court could not properly 
direct them to do so, for tbe rule that a restraint 
upon alienation is effectual to prevent a married 
woman disposing of property given to her abso- 
lutely for her separate use, applies whether the 
word Uded is " anticipation" or "alienation," and 
also whether tbe lund produces income or not. — 
Baggetl v. Meux (7 L. T. O. S. 41 ; 1 Ph. 627) 
followed. Be Croughtoa'i TrvtU (8 Ch.' D, 460, 
38 L. T. 447) not followed. Be Bcwm. OTfiL- 
LORANc. Kino ... 49 I. T. 166 

11. — - Bcverpottary Inlerett — Mortgage Dedt 
— AcknoiBUdgti'Veal—Finet and Keeoeerici Act 
(3 4 4 WilL 4, e. 74), tt. 1, 77.] Under the will 
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y. HUSBAND AND WIPE— WIFE'S PBOPEBTT 

— continued. 

of a testator who died in 1843, his three children, 
T., W., and S., a married woman, were each en- 
titled to one-third of his residmury estate, subject 
to the life interest therein of his widow. — In 1844 
T. died a bachelor and intestate. — By a deed ex- 
ecuted in 1854 (before Sir B. JVlalins' Act), to 
which the tenant for life, the trustees of the will, 
W., and S. and her husband, were parties, and 
which wa:» acknowledged by S. under the Fines 
and Becoveries Act (8 & 4 Will 4, c. 74), two 
mortgage debts, secured to the trustees on real 
estate and forming part of the testator's residuary 
estate, were assigned by the tenant for life and 
W. and by S. and her husband, with the privity 
of the trustees, by way of mortgage. — The deed 
was executed under the erroneous assumption 
that, according to the terms of a gift over in the 
will, T. took no share in the testator s estate, and 
consequently his administrator was not made a 
party. — Held, that the deed was not effectual to 
puss S.'s share of the two mortgage debts. — WU- 
liams ▼. Cooke (4 Giff. 343) ddstmguished. Be 
Newton's Trusts - - 2d Gh. D. 181 

12. Separate Estate — Bequest"] Bequest 

to a married woman of real and personal property 
** for her sole and absolute une and beuefit, ' held, 
sufficieut to create a separate estate. Negus v. 
Jones - - - - 1 C. ft £. 52 



18. 



Separate Estate — Evidence of — 



Charge.'] A charge by a married woman upon 
her separate estate is sufficient evidence of the 
existence of separate estate to entitle a Plaintiff 
to an inquiry. London Discount Alliance Go. 
V. Kebb - - - -IC. &£. 6 

14. Separate Estate — Marriage Settle' 

fiMnt.] By ante-nuptial articles the husband 
agreed to pay to the wife for her sole and separate 
Hue during the coverture, or to such person as 
she should appoint, an annuity of £500 ; aud also 
that he, his heirs, &c., would pay to her, her 
executors, &c., immediately after his death, 
£10,008, for her sole use. The wife having died 
lirst Hdd, that she was entitled to the £10,000 
for her separate use, and had power to dispose of 
it by will in her husband's Metime. Bakes v. 
Keb - - • - - 11 L. B. Ir. 8 

16. WiU disposing of after-ojoquired Per- 

sonaltif — Assent of Husband to.] The will of a 
married woman who had no personal estate be- 
longing to her for her separate use at the date of 
the wiU, made without her husband's assent, is 
effectual to dispose of personalty to her separate 
use, which she afterwards acquires aud is entitled 
to at her death. Cuablemont v. Spenceb 

[11 L. B. Ir. 847 

Administration — Deed of separation. 

See Adhinistbatob. 7. 

'. Jointure — Kelease of — Specific performance. 

See Husband and Wife — Contbacts 
between. 
Married Women's Property Acts. 

See Hu^BAND AND WlFE — MaBBIED WO- 
MEN 8 Peopebty Acts. 

Mortgage of separate estate — Unregistered 

deed — Priority. 
See Mobtgage. 21. 
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Beceiver — Appointment of. 

See Pbactice — Beceiyeb. 1, 4. 

— — Solicitor — ^Betainer of, on credit of separate 
estate. 
See 80LICITOB. 3. 

HUSBAHD AND WIFE — Action by married 
woman in her own name — Staying pro- 
ceedings. 
See Pbactice — Pasties. 6. 

Action by married woman — Security for 

costs. 

See Pbactice — Costs. 18, 19. 

Action by married woman — Co»ts in former 

action by another next friend not paid. 
See Pbactice — Staying Pboceedings. 1. 

Lunatic, wife — ^Bemoval — Consent of hus- 
band. 
See PooB Law. 6. 

— Marriage settlement. 
See Settlement. 

— r- Post-nuptial settlement — ^Void against mort- 
gagee. 
See VoLUNTABY Conveyance. 3. 



I. 



ILLEOALITT — Consideration — Compounding 
felony. 
See Bill of Exchange. 4. 

Consideration for note. 

See Estoppel. 2. 

— Contract — Public policy. 
See Conteuct. 13. 

Invalid trust. 

See Will — Invalid Tbust. 

— — ^ Payment of canvassers by sub-agent. 
See Pabuament — Election. 1. 

Unregistered company. 

See Company — Unbeoistebbd Cobipany. 

ILLEGITIMACY— Bequest to **chUdren»' of de- 
ceased per&on — Illegitimate child. 
See Will — Constbuction. 8. 

. Bequest to children of foreigner — Pomicil. 

See Will — Constbuction. 4. 

Illegitimate child — Custody — Bight of 

mother. 

See Infant. 1. 
Presumption of legitimacy. 

See Evidence. 8. 

INCOME — Accumulations of — Maintenance of 
infant. 
See Infant. 5. 

Contingent gift — Interim income till contin- 
gency happens. 
See Will — Constbuction. 10, 12. 

Purchase-money — Compulsory purchase-— 

Settled estate. 

See Lands Clauses Act. 13. 
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nrcoxs-TAz. 

See Bbvenue. 3 — 5. 

Annuity, gift of, free from. 

See Will — ^Anhuity. 2, 3. 

TKDVMSITY— Breach of Caoenant — Costs in de- 
fending Action recoverable as Damages.'] Under a 
covenant to indemnify against all actions and 
claims in respect of the covenants of a lease, costs 
properly incurred in reasonably defending an 
action Drought for a breach of one of the cove- 
nants are recoverable as damages. Mubbell v. 
Ftsh IC. ftE. 80 

Fire insurance — Belaiion between insurer 

and injured. 

See Insubance, Fibe. 3. 

Receiver — Advance by, to carry on business 

of debtor. 

See Bankbuptot — Beceiveb. 2. 

Set-off by garnishee against judgment cre- 
ditor. 
See Sbt-ofp. 

Trustee. 

See Tbustee. 6, 8, 

INDICTMENT — Libel -Withdrawal of part of 
charge. 
See Obiminal Law. 16. 

IND0B8EMEKT— Bill of exchange. 
See Bill of Exchange. 

Cheque — Indorsee for value. 

See Bankeb. .2. 

IKDTTSTBIAL SCHOOLS ACT, 1866 (29 d: 30 Vict. 
o. 118), 8. 14 — Industrial Schools Act Amendment 
Act, 1880 (43 & 44 Vict. c. 15), «. l^Living in 
House resided in by Prostitutes.] A child under 
fourteen who lives with and under the guardian- 
ship of her mother in ** a house resided in by 
prostitutes," may be ordered to be sent to an in- 
duutrial school under 29 & 30 Yict. c. 118, s. 14, 
although there is no evidence of any act of pros- 
titution on the part of the mother. Be Jebmon- 
BON. HiscocKs V. Jebmonson 10 Q. B. D. 360, 
[52 L. J. M. C. 42, 48 L. T. 225, 31 W. B. 656, 

[47 J. P. 188 

UTFAWr -- Custody of Illegitimate Child.] A 
woman placed her illegitimate female child soon 
after it8 birth with N. and wife, who were labour- 
ing people, intending to pay them for it. She fell 
into ill health and was imable to continue her 
payments, but N. and wife continued to maintain 
the child till it was nearly seven years old. The 
mother then applied to have the child delivered 
to her, which N. and wife refused. She therefore 
applied for a habeas corpus, which was refused by 
North, J., but granted by a Divisional Court, N. 
and wife appealed. The mother, who was a kept 
mistress, did not propose ttiat the child should 
live with her, but with a respectable married sister, 
whose husband was in a station superior to that of 
N. : — Held, that the appeal must be dismissed, for 
tliat the^mother of an illegitimate infant has a natu- 
. ra^ right to its custotly, which will be regarded by 
tiie Court Beg. v. Nash. Be Cabet 10 Q. B. D. 
[454, 52 L. J. Q. B. 442, 48 L. T. 447, 81 W. B. 

[420 (C.A.) 

2. — '— Custody — Bights of father, as against 
third persons, who have brought up tlie child. 
Chapsky v. Wood - 40 Amor. B. 321 (U.S.) 
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8. Custody — Ward of Court — Conceal' 

ment — Practice — Jurisdiction — Order on Person 
not in Contempt] Where a person is supposed to 
be able to give information as to the place of con- 
cealment of a ward of Court, the Court has juris- 
diction to summarily order his attendance to give 
such information. This jurisdiction is based, not 
on any part of the law of contempt, but on the 
law relating to the custody of infants. 

In such oases the practice is to proceed by order 
and not by subpcena. Bosenbebg v, Lindo 

[48 L. T. 478 

4. — ^ Custody — Ward of Court — Infant above 
the Age of Sixteen — Years of Discretion — Po- 
ternal Authority — Free Access to and by Mother re- 
stricted — Jurisdiction of Court — 12 Car, 2, c. 24.] 
A father has a legal right to control and direct the 
education and bringing up of his children until 
they attaiu the age of twenty-one years, even 
although they are wards of Court, and the Court 
will not interfere with him in the exercise of his 
paternal authority, except (1) where by his gross 
moral turpitude he forfeits his rights, or (2) «hffl« 
he has by his conduct abdicated his paternal 
authority, or (3) where he seeks to remove his 
children, being wards of Court, out of the juris- 
diction without the consent of the Court. 

A father put restrictions on the intercourse be- 
tween his daughter in her seventeenth year, who 
was a ward of Court, and her mother, on the plea 
that he believed the mother would alienate the 
daughter's affections from him. The Court re- 
fused to interfere. Be Aoab-Ellis. Agab-Ellis 
V. Lascellks - 24 Ch. D. 317, 58 L. J. CIl 10, 

[82 W. B. 1 (OA.) 

5. Maintenance — Accumtdations-^De^a- 

sible Estate — Lord GranwortKs Act (23 <fc 24 Vict, 
c. 145), s. 26.] Property was bequeathed to trus- 
tees in trust for an infant, with a gift over in case 
of his death under twenty-one. The trustees 
accumulated the income of the property not re- 
quired for his maintenance, in pursuance of the 
powers given by s. 26 of Lord Cran worth's Act 
The infant died under twenty-one : — Held, that 
the accumulations of income to the time of the 
death of the infant belonged to the infant, and 
were not to be held for the benefit of the remain- 
derman who ultimately became entitled to the 
property from which the accumulations arose. 
In re Buckley's Tbusts {or Estate) 

[22 Ch. B. 583, 52 L. J. Ch. 439, 48 L. T. 109, 

[31 W. B. 876 

6. Maintenance — Settlement — Power or 

Trust — Direction to apply the whole or part of 
Income *''for or towards maintertaruse " — Bight of 
Father to claim Application of Income to Maint4i- 
nance.J By a marriage settlement certain personal 
property was settled upon trust for the wife for 
life, and after her deatn for the children ; and it 
was declared that the trustees should after the 
death of the wife apply the whole or such part as 
the trustees should think lit of the annual income 
of the expectant share of any child for or towards 
the maintenance of such child. The trustees after 
the death of the wife paid the whole income of the 
trust fund to the husband during the infancy of 
the child of the marriaj^e without exercising any 
dibcrctiou as to its a]>plicHtion to his main it- 
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nance : — Hdd (affirming the decision of Bacon, 
V.C.)> that there whs no absolute trust to apply 
the mcome to the maintenance of the childi^n, 
but a discretionary trust equivalent to a power ; 
and that as the trustees had not exercised any 
discretion, the estate of the husband must be held 
liable to repay the whole amount of the income 
received. Aansome v. Burgees (Law Rep. 3 Eq. 
773) disapproved. Mundy v. 3irl Howe (4 Bro. 
C 0. 224) commented on. Wilson v. Turner 
[22 Oh. D. 621, 52 L. J. Ch. 270, 48 L. T. 370, 

[81 W. B. 488 (CJk.) 

7. — — Property — TenafUrin^ail — Action for 
the benefit of Infants Estate — Charge on Infant's 
Interest for Costs.^ An infant tensnt-in-tail having: 
brought an action, of which the Court approved, 
for the benefit of the entailed estate, the Court 
granted an application for liberty to raise a sum 
sufficient to discharge the necessary expenses of 
the action, by means of an equitable mortgage of 
the infant's interebt in the estate, the person ad- 
vnncing the money being willing to take the risk 
of the infant dying under age and the action 
proving unsuccessfiiL Re Jones (J. P. L.) 

[48 L. T. 188, 31 W. B. 899 

8. Ward of Court — Alien Infant resi- 
dent Abroad — Payment into Court — Administra- 
Hon Action.'] In an adminiBtration action a 
legacy was paid into Court to which two female 
infiants, who were domiciled Frenchwomen resi- 
dent in France, were absolutely entitled. By the 
French law, under their respective marriage set- 
tlements, their husbands were absolutely entitled 
to a share in the fund. One of the infants had 
since attained twenty-one : — Held, that the money 
might be paid out to the husbands, for, as the 
infants were neither English subjects nor domi- 
ciled or resident in England, the Court had a 
discretion whether or not to treat them as wards 
of Court. 

Qwere, whether the mere fact of an infant's 
being entitled to a share of a fund in Court makes 
such infant a ward of Court. De Pereda v. 
Mancha (19 Ch. D. 451, 51 L. J. 204, 30 W. R. 
226) doubted on this point. Brown v. Collins 

[26 Ch. D. 66, 49 L. T. 829 

9. — Ward of Court — Marriage in Contempt 
of Court — Motion to commit — Practice.'] Before 
moving for the committal of a person for contempt 
in marrying a ward of Court, the matter should be 
brought before the judge in chambers, so that he 
may ascertain whether such a motion is for the 
benefit of the ward. Brown v. Barrow 

[48 L. T. 867 

— Action against — ^ Default of appearance — 
Setting aside judgment. 
See pRACJTicE — Judgment. 4. 

Action against — Default of defence — Notice 

of trial. 

See Practice — Motion for Judg- 
ment. 8. 

Guardian and ward — Settlement — Fraud. 

See Undue Influence. 

^ Mortgage — Immediate foreclosure absolute, 

^ Mortgage. 9. 

Pauper — Settlement. 

See Poor Law. 3 — 6. 
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Realty of— Sale by order of Court. 

See Conveyancing Act. 4. 

Settlement by — Confirmation. 

See Election. 1. 

Solicitor's lien on property of. 

See Solicitor. 13. 

Tenant of settled estate. 

See Settled Estate. 1. 

Settled Land Act. 2 — 5. 

Voluntary conveyance — Repudiation after 

age. 

See Voluntary Conveyance. 2. 

Will disputed by guardian ad litem. 

See Probate. 12. 

USTTEIHOBMEirr— Copyright. 
See Copyright. 

Patent. 

See Patent. 1, 4, 5. 

Ti-ade-mark. 

See Trade-mark. 1, 2. 

Trade-name. 

See Tradb-name. 

IKHABITED HOUSS DUTT— Medical superin- 
tendent of infirmary. 
See Revenue. 6. 

IHHEBITANCE— <' Purchaser." 
See Descent. 

INJTTKCTION— Action by creditor— Resolutions 
for composition. 
See Bankruptcy — Composition. 9. 

— Breach of covenant. 

See Covenant. 1, 6, 6. 

Charity — Consent of Commissioners. 

See Charity. 3. 
Contempt of Court — Jurisdiction. 

See Contempt of Court. 2. 

— ^ — Disturbance of market. 
See Market. 

Easement over railway — Adjoining land- 
owner. 
See Railway Company. 4. 

•— « Expelled partner soliciting old customers. 
See Partnership. 4. 

General line of building — Frontage. 

See Metropous. 4. 

House settled to separate use of wife — Right 

of husband to use house'. 
See Husband and Wife — ^Wife's Pro- 
perty. 4. 

** Injury to property ** — Costs. . 

See Practice — Costs. 1 1 . 

Interference with pipes. 

See Easement. 3. 

Mandatory — Stopping up drains. 

See Nuisance. 1. 

Nuisance committed by third party. 

See Nuisance. 4. 

Obstruction of light — Form of judgment 

See Light. 

Practice. 

See Practice — Injunction. 

Proceeding with arbitration. 

See Arbitration. 3. 
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Removal of pillars of cool. 

See SinTuaiEirr. 6. 
Riparian owner — Taking water. 

Set Watbb. 2, 
Sale by mortgagor — Pajment into Conrt. 

See MosTOAOE. 18, 19. 
Sale bj tenant for life — Remaindernmn di 

siring to pnrobase. 

See Settled Land Act. 14. 
Sale ninier_fi. fa. — Interpliador — Costs. 

See Shkbiff, 2. 
Slander of title — Right to sell goods mac 

under foruign patent. 

See Patent. 3. 



^)eoifio portonnaDPe of contract. 

See Specific Pbbporhanoe. 
Transfer of stock — Notios in 1 



-Chaboiko Obdebs. 2. 



miC— LICEKCK— AI« H<nue~Liemce /or 



» — Applio 



Ltaenee — Appliealion to Bipedal Settitmt — 
9 Geo. 4, c. 61, t. I4.J B., tenant of a house aod 
licensed to sell excisable liqnors therein, made 
over the honse in June, ISSl, to W., who forth- 
with Bob-let it to B. B. applied at a special 
sessioiis for a transfer of the licence, which was 
opposed by S., and refused. At the time of the 
general licensing meeting B. waa in occupation, 
but vas about to leave owing to illness in her 
family, and did not apply for a renewal of the 
licence. She left aliortly afterwards and tha 
house was shut up, and no excisable liquors had 
been sold there since June. In September, after 
the close of the licensing meeting, the landlord 
learnt that the house was vacant and tooK posses- 
siou. The licence expired on the 10th of October. 
The landlord aiternaids let to D., who, in Jauu- 
ary, 1882. applied to a apeoial sessions for a 
renewal of the licence: — SeM, that B. as occu- 
pier, tliongh not holding a licence, was a person 
entiiled to apply at the general sessions for a 
renewal of the licence, and that the event men- 
tioned in 9 Geo. 4, c. 61, s. 14, of tbe occupier of 
a house being abont to quit tbe same neglectiug 
to apply at the general meeting for a licence to 
continue to sell excisable liquors therein, had 
occurred, BO that an application under that section 
could be made : — Had, also, overruling Ex parte 
Todd (3 Q. B. D. 4tf7), and White v, Jtutieet of 
Coqtietdah (7 Q. B. D. 238, 50 L. J. M. C. 128, 
44 L. T. 715, 30 W. B. 16. 45 J. P. 539), that it 
was not necessary that the application should be 
made before the expiration of t lie period ibr which 
the old licence was in force, and that the justices 
in Hpeoiol sessions had jurisdiction to grant the I 
application. Beo. v, Livebpool JJ. (or Lanca- 
SSIBB JJ., or Lawbenoe) II Q, B. S. 63B, G3 L. J, 
[H. C. 114, 40.1.. T. 214, S2 T. B. 20, 4T J. P. 
[596 (0,A.) J 
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m—LlCEVCZ—confinned. 

8. . ■ " Beer '' — Inlo^icaling Liquor — 4 4 5 

WIU. 4, c. 85. ». 17.1 Where a liquor called 
" Sammers's Botanic Beer," was sold in bottles, 
and was made without hoi», but contained sugar, 
herbs, and water, with about 6 per cent, of spirit 
(which is about the same peniontage as that of 
ginger beer and table beer): — Held, that the liquor 
was not beer witliin the Revenue Acts. Leah v. 
MiNHS - - - ' 4T I. P. IBS 

3. Beer-deatert Retail lAeenees Act, lti82 

(45 * 46 Vict. c. 34), i. 1—" Off" Lkenoet— 
BenemU — Appeal.'] Therightof appeal toqnarter 
sessiolis, mm a refusal of licensing justices to 
renew a certificate for a licence to sell beer not to 
be oonsumed on the premises, has not been taken 
away by the Beer-dealers Retail Licences Act, 
1882 (45 A 46 Vict. c. 34), s. 1. Heo (or DowN- 
iNa}v.SciiKEiDEB IlQ.B.S.fie,S2L.J. K.C.S1, 

[4S L. T. 4BS, IT J. P. S76 

4. CotivictSon of licented Person — For- 
feiture <i/ Licence — Application hy Owner nf Pre- 
miiei to Special Seenimit for Licence, EeluKd of — 
Bight of Appeal to Qiiartor Settton* — 9 Oeo. 4, 
c. 61, w. 4, 14 ; 35 £ 36 Vict. e. 94, (. 9 ; 37 £ 3S 
Ftet c 49. B. 15.] Theappeal clauses of 90eo.4, 
c 61) the Intoxicating Liquors Licensing Act, 
1828). are incorporated in 37 A 38 Vict c. 49 (the 
Licensing Act, 1874), e. 15, and therefore when 
the licence of a pubiic-hoase keeper is forfeited 
by conviction nnder 35 A 30 VioL c. 94, s. 9, and 

the premises duly applies nndm 
. 49, s, 15, to special seasicms for a 
s refused, he hue a right of appeal 
to quarter seasiona. Reg. (or Newtom) o. West 
Kini\a JJ. . II Q. B. B. 417, BS I. J. K. 0. W 

B. Reneieal — Diteretion to refiat — Bttr- 

deaUrt Belail Lieeneet Act, 1862 (45 Jt 46 Vid. 
n.^ 34), «. 1—" Off" Licencei.'] The unqualified 
discretion which the licensing justices have nnder 
the Beer-dealnrs Retail Licences Act, 1882, s. I, 
lo refuse a certlficato for any licence for sale of 
hear by retail to be consumed oS the premises 
may be exercised, not only on an application for 
auch certiflcata in respect of premises not thereto- 
fDie similarly licensed, but also on an applicatiou 
for such certificate by way of renewal, to), v. 
Eav (or Kay t>. Ovbb Dabweh JJ.) 10 ft. B. B. 
[813, S3 L. ;. K. C W, 4T L. T. 411, SI W. E. 
[ST3, <T J. P. 3Sa 

6. ■■ Sunday Cloeing (ffaies) Act, 1881 

(44 * 45 Fid. 0. 61)—'' ChrittToas Day and Oaod 
Friday.--} By s. 3 of the Licensing Act, 1S74 
(S7 A 38 Vict. c. 49), "all premises in which 
Qtoiicating liquors are sold by retail, wherever 
litoBte, shall be closed on Christmas Day Bud 
lood Friday, as if Christmas Itey and Good 
Friday were respectively Sunday. — By s. 1 of the 
Sunday Closing (Wales) Act, 1881, all such prs- 
mises are to be closed '' during the whole of Ban- 
day:" — Bdd, that the word "Sunday" in the 
Welsh Act only has its ordinary meaning, and 
that a conviction under that Act for unlawfollj 
keeping open premisce for the sale of intoxicating 
liquors on Cnnstmos Day was bad. Fobsuike v. 
CoLQUHOCK - 11 Q. B. D. 71, 48 L. T. 136, 
[47 1. P. 893 

Equitable mortgsgo of Inn— Bight to licence. 

See HoBTOAGE. 4. 
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mi— Sale of— Miileftding conditions — Prohibi- 
tion of coniainption on pKnuses. 
See Vbndor akd T 



IHHKSXPEB — Zitobtlffif — Xou of Luggage in 
Ba/reakment Room adjoiniag ffoid— 26 * 27 Fici. 
e. 41.] Where & travellar b&B left hia luggage in 
the charge of an innkeeper, and, whilst he is 
taking refreahment in a mom adjoining, but not 
& part of, the inn, the luggage is Iob^ the inn- 
keeper ifl not, by the oustom of England, liable 
therefor. Strabss «. County Hotei, Co. 

riS 0. B. D. 27, (9 L. J. a B' 21>. 49 L T. 601, 
[32 W. K. 170 

a. Lien— Effect of taking SemTUy^Ba^^ 

— Omdodv of Ooodi.] An innkeeper who aooept* 
Beourity from his gnert tor the payment of hotel 
c^rgeB does not waiTe hia lien at oommon law 
npon the goods of the guest for the amount of 
mch char^ onlesa there ia something in the 
natue of the security, or in the oitcumslancea 
under which it was iken. wNich is ioconsiBlent 
with the eiJBlenoe or oontinoance of the hen and 
therefore deBtraotive of it— An innkeeper retain- 
ing the goods of his gneat by Tirtne of such lien is 
itot bonod to use greatei care as to their cnstodj 
thail he naes as to his own goods of a similar 
deeoription. — Observations on CoaeU t. Simpton 
fl6Ve8.275). Asous c. MoLaohlan UCIlO. 
[SaO, U L. /. Ch. B81, « L. T, 86S, 81 W. E. SU 
mrUEKIH) — DefamatioD. 

See De^amatiok- LiBRL. 1, 2. 
Dbfamation — Slander. 2. 
nWnBT — Bankmptoy — Moneys received by 

truBtees of settlemeut. 

Bte Baskbuptct — Adjcwoation. 6. 
HBTAUCXSTB— Of composition— Non-payment. 

See B*NKBi(PToy— CoMPOsinoB. 2. 
IKSUIULIICE, IIEB— Policy— Eiplosion of sut- 

fihurio acid — Policy eiemptiog insurer fiom 
lability unless fire occnrred— Liability of insurer. 

TRiJJBATl^MTIC FlHB INSOBANCB CO. V. DOBSET 

[40 Amer. E. 403 (U.B.) 

2. Policy.} In a policy of fire insurance, 

in the ahaence of a provision that the policy is nut 
to attaoh until payment of the premium, such a 
provision will not be implied. Kkllt t. London 
AHD STAnOBDSaiSE FiBB Ihsubahce Co 

[1 C. & E. 47 

9. Bight to InMtranee Money— Contract of 

Indemnits^VendoT and Purehiuer—lntarance by 
Vendor— J-Hre lifter Contract /or Sale, but before 
CompUlion — Bubrogation.'] According to the 
doctrine of subrogation, as between the iamirer 
and the assured, the insurer is entitled to the 
advantage of every right of the assured, whether 
such ri^t consists in contmct, fulfilled or unful- 
fllled, or in remedy for tort capable of being 
insisted on or already insiated on, or in any other 
right, whether by way of condition or olherwise, 
legal or equitable, wliich can be, or has been, 
exeroiHed, or has accrued, and whether such right 
could or could not be enforced by the insurer in 
tlie name of the assured, by the eieroiae or 
ecquirit^ of which right or condition the loss 



UgSUKAKCS, FISB — eontinaed. 

s^inst which the assured is insured, can be or 
has been diminished. — A vendor contracted witti 
a parchaser for the sale, at a specified sum, of a 
house, which had been insured by the vendor with 
an insoranoe company against fire. The contract 
contained no reference to the insnranca. After 
the date of the contract, but before the date fixed 
for completinn. the house was damaged by fiie, 
and the vendor received the insurance money 
&om the company. The purchase was afterwards 
completed, and the purchase-muney agreed upon, 
without any abatement on account of the damage 
by flte, was paid to the vendor : — ffeU, in an 
action by the company against the vendor, that 
the company were entitled to recover a sum equal 
to the insurance money from the vendor for their 
own benefit. — Judgment of Chilty, J. reversed. 
Castillaih v. Pbeston II Q. B. 3S0, S8 L. J. 
[4. B. 368, 49 L. 1. 29, 31 W. B. »7 (OA.) 

4. Bight to Intaranee JVonc^ — Settled 

EiUOe— Tenant ia Tail—Payment of Premiunu 
out of Benl*.'] During the infancy of a tenant in 
tail of freehold estates devised in strict settle- 
ment, part of which consisted of a corn-mill let oQ 
lease, the rents were received by his mother on 
his behalf^ and she thereout paid the premiums 
neoeasary for keeping up a policy which had been 
eOeoled in her name for insurii^ the mill against 
fire. The will oontained no provision for fire in- 
surance. — The mill baring been burnt down, and 
it not being considered for the benefit of any 
penon interested in the settled estates that it 
should be rebuilt: — Hdd. that the insurance 
moneys belonged to the in&nt tenant in tail as 
his personal estate, and were not to be treated as 
real estate for the benefit of all persons interested 
in the settled estates. Wabwioeeb v. Bb^tnai,!. 
C>S Ch. D. 169, 31 W. B, SSO 
IFSHBAFCE, LIFB — Policy — Insurance Co, 
ignorant of material tacts — Waiver by Co. of 
forfeiture. Bennbcks v. Insubakob Co. 

[IS Otto, 3SS (TT.S.) 

3. Pi^iey — Payjnent of Premiumi by 

Stranger or Part Owner — lAen — Salvage.} When 
a person, not the sole beneficial owner, pays the 
premiums to keep up a policy of life insurance, he 
is entitled to a hen on the policy or its proceeds 
in the following cases : (1.) By contract with the 
beneficial owner ; (2.) By reason of the right of 
trustees to an iodeumity out of their trust pro- 
perty for money expended by them in ita preser- 
vation : (3.) By subrogation to their right of some 
person who, at the request of trustees, has ad- 
vanced money for the preservstian of the pro- 
perty ; (4.) By reason of the right of a mortgagee 
to add to bis charge any money paid by him to 

E reserve the properly. — In no other cases can a 
eu on a policy for premiums paid be acquired 
either by a stranger or by a part owner of the 
policy.— .Be Tharp (2 Sm. A Giff. 578, u.) ; Swon 
V. Swan (8 Price, 518); and Samilbm v. Denny 
(1 B. A B. 199) commented on. Ee Leslie. 
Lesuz v. Febnce 28 Ch. D. SSZ, 22 L. J. Oh. 769, 
[48 L. T. 064, 31 W, K. 961 

B, Policy — Representation that insured 

"was and always had been a man of temperate 
habite " : — Held, not uotrue, althongh he may 
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IKSITBANCE, LlTZ—^xmtinued, IKSUSANCE, VLA'SItTK— continued. 
have bad an attack of delirium tremens from shipped from Hamburgh to Bristol at the price of 
an exceptional over-iudulgenoe. Insurance Co. £1 la. 9(Z. per cwt. net f. o. b. nt Hamburgh ; pay- 
V. Foley - - - 15 Otto, 850 (U.S.) ment to be by cash, in London, in exchange for 
Policy— Bankruptcy of insurer. ^i^^ o^ lading. By contract of the 12th of Janu- 

See BANKBUPToy— Order and Disposi- ^^7^ ^' & Co. agreed to sell a similar quantity of 

'^QYf, 8. sugar to tlie Plaintiff upon the same terms. B. & 

; Policy Gift of ^* ®°*®^'^ ^^*^ *h® contract of the 7th of Janu- 

ifee Gift 3 4 ^'^ *° order to enable themselyes to execute a 

-,,. '*T».*vxx *• M. c contract preyiously made by them with the Plain- 

Policy money— Right to— Assignment of tiff for the sale of the same quantity of sugar. 

Pp"?y* o - tJntil after the loss hereinaftf»r mentioned D. & 

See Principal and Surety. 1. q^^ ^^^^ ^^^ ^^^^^ ^^ B ^ (.^ ,a contract with 

Policy— Trust for wife and children. the Plaintiff, nor was the Plaintiff aware that 

See Husband and Wife — Married D. & Co. were the shippers of the 200 tons c n- 
Women's Property Acts. 2. tracted to be sold to him by B. & Co. The le- 
IVSVBAVCE, JUAXaSTR— Freight— Loss— -FeriU quirements of the Statute of Frauds had been 
of the Seas— Causa proxima—tharterpaHy—Om- complied with in the case of the above-meutioaed 
ditum pr^enf] A ship was chartered for tune contracts of the 7th and 12th of January, but not 
on monthly hire : the charterers agreeing to pay ^ t^® case of the contract between B. & Co. and 
tlie freight during employment and efficient per- *f^® Plaintiff, there being no sufficient memoran- 
formance of the service, and the owner coyenant- J,"™ 5*^. tliat contract within the btatute.— D. & 
ing that the ship should be seaworthy during the ^- a<lvised their forwarding agents at Hamburgh 
continuance of the charter : provided that if at *"»* *^ey had sold 400 tons of sugar for Brist(d, 
any time it should appear to the charterers that *"<^ >" pursuance of such advice, 3900 bags of 
the ship became inefficient it should be lawfal for ^^S^J were shipped at Hamburgh, consigned to 
them to put her out of pay. or to make sui-h "order, Bristol, ' by such agents who forwarded 
abatement by way of mulct out of the hire or *^^c oills of lading for the sugar indorsed in blank 
freight as they should adjudge fit. The owner ^ bankers in London with instructions to deliver 
effected a time policy of insurance "ou freight *^®^ to D. & Co. against payment of amounts ad- 
outstanding." During the time the ship became vanced in respect of the price of the sugar paid to 
inefficient through perils of Ihe seas, and the *t? manufacturer in Germany. The sugar so 
ch^terers refused to pay freight after that date. 8hip>e<i was of the description specified by the 
The owner having brought an action on the ahove-mentioned contracts, but was insufficient in 
policy I—Held, affirming the decision of the Court quantity by 100 bags to satisfy the two contracts 
of Appeal, that on the true construction of the of the 7th and 12th of January.— No appropriation 
charterparty the efficiency of the ship was not a ^^ specific bags to each of the two contracts re- 
condition precedent to the earning ot the freight ; spectively was made by D. & Co. or their agents 
that the pecuniary loss was caused by the char- ^^ *"® *^°^® of shipment. The ship on which such 
terers availing themselves of the abatement clause, shipment was made waa lost with her cargo on the 
and not by the perils of the seas; and that the voyage. Before the news of the loss reached them, 
underwriters were not liable. Inman Steamship ^-^ ^o. took up the bills of lading indue course, 
Co. V. BiscHOPP 7 App. Cas. 670, 52 L. J. Q. B. ^^? ^'fl "len apportioned the bags of sugar 
[169, 47 L. T. 681, 81 W. B. 141, 6 Asp. sl^ippod between the contracts of the 7tli and 12th 

[M. C. 6 (H.L., E.) °^ January, appropriating certain specific bags to 
^ , ^ ^ ^ ^ * the number of 2000 to the former and the re- 
s' General Average— Expenses of ware- mainder to the latter, and made out separate in- 

housing and reshipptng Cargo, and of bhtp Uav- voices in respect of each contract to B. & Co. and 

ing PoH of Befuge,^ Whether a ship enters a the Plaintift respectively setting out the marks 

pod; of refuge m consequence of an injury which and numbers of the bags. The invoices were then 

i^ the subject of general average, or in conse- posted by D. & Co. to B. & Co. and the Plaintiff 

quenoe ot an mjury which is the subject of parti- respectively, but before they were so posted the 

oular average, the decision m AUwood ^^J^eller news of the loss of the ship had reached D. & Co. 

(•^ %'r \ ^'}^^' *^,.^- ^' ^\?' ^^^' ^^ ^' J- ^^' a°d the Plaintiff. The Plaintiff on learning of 

28 W. B. 604) applies, and the expenses of ware- the loss, anticipating that sugar destined for him 

housing and reloading goods necessarily unloaded might have been shipped on board the ship, al- 

for the purpose of repairing the injury, and ex- though without specific advice of any such ship- 

penses incurred for pilotage and other charges on ment, declared on the ship in respect of 200 tons 

the vessel leavmg the port are the subject of of sugar under the floating policy before-men- 

general average. SvMtSDEN i;. Wallace tioned. The Plaintiff and B. & Co. subsequently, 

[II Q. B. D. 616, 58 L. J. ^, B. 8»7, 48 L. T. 7TO on receipt of the invoices, respectively paid the 

8. Insurable Interest — Goods in which contract price of and obtained the bills of lading 

Property not parsed to Assured — Non-appro^^ia- for the sugars specified in tlieir respective invoices. 

turn of Specific Chads to Contract.^ The Plaintiff B. & Co. then forwarded the invoice received by 

bad effected a *• floating " policy of marine insur- them to the Plaintiff", who thereupon paid them 

ance on "goods," upon which he sued an under- for the sugar included in that invoice and teoeived 

writer under the following circumstances : — ^By the bills of lading in respect thereof. The Plcdn- 

oontraot of the 7th of January, D. & Co., sugar tiff then further declared under the floatingpolicy 

merchants in London, agreed to sell to B. & Co. in respect of this last-mentioned sugar :— HeW, in 

200 tons of sugar of a certam description to be an action on the policy, that the Plaintiff had no 
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imniAirCB, MAXtSl^— continued, INtUBANCS, KAXLS^—^sontinued, 

insurable iiitere:§t in any of the sugar shipped as enconnfered weather of some Keverity, which 

afbresidd, inasmuch as Yhere had not been prior to lasted for several days. She became loosened 

the loss any appropriation of bpecific sugar to the and strained in her timbers, and began to leak 

respective contracts of the 7th and 12th of Jauu* badly, and ultimately she was put bicV for Bar- 

ary : — Heldy also, that although the Plaintiff had badoes. She was there surveyed, the result being 

Ao insurable interest in the sugar, he had an in- to shew that the cost of repairing the vessel 

surable interest in '* profits,** but that this was not would be greater than her value when repaired, 

covered by a policy on ^ goods." Stock v, Inglis and that her condition was due to the action of 

[9 Q. B. D. ?08, 53 L. J. Q. B. 80, 47 L. T. 416, the wind and sea on rottenness of timber and 

[31 W. B. 466, 4 Asp. M. C. 696 other defects in the vessel which had existed be- 

4. MatPTial Fact^Non-Disdomre of-* J^ but were then discovered for the first time. 

tJustam of Lloyd's,] Where an assured expects, J^® underwriters maintained on the evidence 

but is not cei-tain. that goods wiU come bv a par- ^^ ^^^ vessel had been unseaworthy when the 

ticular ship, the name of such ship is not a mate- "^f ^^ the policy bepn, and also that she had 

rial fact the non-disclosure of which prevents the ?«* encountered weather of sufficient severity to 

policy from attachint? ; nor in such a case is there ^ regarded as a penl of the s^ ; and m conse- 

any usage of underwriters at Lloyd's oomTwUing sequence, while admitting that m a time-policy 

the assured to disclose it. Kwight r. Cotesworth ^"^ ^^s ^^ implied warrant of seaworthiness, 

n C. ft £. 48 ^"^7 pleaded that, her worthless condition when 

L • • surveved not being due to the perils insured 

*• Pokcy^Barratry'-'Warraniy free from against, they were not liable for a constructive 




enumerated, and the ship was warranted "free minipg whether the ship had been unseaworthy 

from capture and seizure and the coiisequences of ^hen the risk on the policy began, held, that the 

any attempts thereat." In consequence of the proximate cause of her condition when surveyed 

barratrous act of the master m smuggling the ship ^as a peril of the sea. and consequently tliat the 

was seized by Spanish revenue officers, and pro- underwriters were liable as for a constructive total 

oeedings were taken to procure her condemnation Iq^^ Kenneth & Co. v. Moore 10 C. of 8. Cai. 

and confiscation. In an action on the policy to 1*547 f(^\ 

recover expenses incurred by the owner in obtain- «, ^ ,^ 

ing her release r—ITeW, affirming the decision of *• ^^^^ Poliey--Mi8repreeenttUu>n.] In 

the Court of Appeal, that the loss must be im- ^^ action against an underwriter on a time policy, 

puted to "capture and seizure "and not to the ^« alleged that when effecting the policy the 

banatry of the master. «nd that the underwriter shipowner's broker had represented to him that 

was not liable. Cory v. Burr 8 App. Gas. 898, *^ vessel was to 9ail to Pemambuco with coals, 

[62 L. J. Q. B. 667, 49 L. T. 78, 81 W. B. *^d home with sugar, that this was false, was 

[894 (H. L., E.) nuiterial to the risk and, whether material or not, 

a T»_i. -Tf „-j„ A' ^ _^ ^lI^-Ia _ ^*^ ^^^ fraudulently made. It was admitted 

and 

necessary _ _ _ 

on a policy of insurance upon a ship, in which the this i-^Held] that th5© had been no fraudulent 

subject-matter was warranted ** free from capture representation nor any representation (rf fact 

and seizure, and the consequences of any attempt material to the risk. Harvey v. Seligmann 

thereat," it was proved that during the continu- mq c. of 8. CSas. 680 (8e.) 

ance of the risk some natives took forcible posses- _ __ a n ^ x' jf-rr .» 

sion of the ship in the Brass River, plundered the ^ ®- ' — Warranty ^Cimstructum of--Usa^eof 

cargo, and damaged her so that she became a Trade.^ Where a time policy contained the 

constructive total loss, and that their intention in y?™ .^o St. Lawrence between Ist Oct. and 

80 taking possession was only to plunder the }»* AP"^^ *?^ ^* appeared in evidence that both 

cargo, and not to keep the ship :—ffdd, that the J^® nver St Lawrence and the Gulf were highly 

acts of the natives constituted a " seizure " within dangerous to navigation during the excepted 

the meaning of the warranty, and therefore that V^^^ i-'Held (d«w. Lord CraighiU) (1) that the 

the underwriters were not liable. Johnston r. warranty was ambiguous, (2) that no u^ge of trade 

Hogg - 10 Q. B. D. 432, 63 L. J. Q. B. 848, ^^ l»en shewn to exist by which the warranty 

[48 L. T. 486, 81 W. B. 768, 6 Asp. M. C. 61 T/^ *» be construed, (8) that being a penal clause 

it was to be construed stnctly contra proferentes ; 

7. Time Policy— Constructive Total Loss— and consequently (4) that the underwriters were 

Warranty — SeatJooriJiiness.'] lu an action by u ship- qq^ freed from liability by reason of the vessel 

owner against the underwriters on a time policy, having been in the Gulf within the excepted time, 

concluding as for a constructive total loss of a Dbyer v, Birrbl - Id C. of 8. Cai. 686 (8c.) 

vessel, the following facts were proved. The vessel, Policy—" Necessary " 

a wooden barque over twenty yearflj)ld. d^d ^ Smr-NBcisARiES. 

Al at Lloyd's for seven years, and just passed her ,,^„^„«,„ ^ .^ „, ., , , . j. x^ 

half-time survey, was insured for twelve calendar IHTBBE8T— Deposit— Sale of land-^Tunfldiction^ 

months from 2^d Dec. She left Glasgow on 3rd See Vendor and Pubohaser. 7. 

Dec, for Bio ; reached Rio in safety ; and left again Legacy —Absolute gift. 

for Astoria. When approaching Cape Horn she See Will— ^nstrdction. 1. 

H 
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INTSBB8T— oon^tfitied.. 

Mortgage — Judgment — ^Merger. 

See MOBTGAGE. 13. 

See Bankruptcy — Composition. 8. 

Mortgage to building society. 

flSeBANKBXJPTOT— Proof. 4. 
Building Socibtt. 2. 

— On portions — Bight of donee of power to fix 

rate. 

See Power. 6. 

— - On share in partnership — How calculated. 
See Partnership. 2. 

— On sums paid in advance of calls. 

See Company— Articles. 2. 

Outstanding personalty — ^Trust for conver- 
sion — Postponement. 
See Apportionment. 2. 

Payable by executor on uninvested capital. 

See Executor — Liabilities. 1. 

Bate of— Bill of sale. 

See Bill of Sale — Formalities. 9. 

UrTEBLOOUTOBY IKJUNOTION. 

See Practice — Injunction. 

XHTEBPLEAOSB— Appeal— CosU of sheriff. 
See Practiob — Costs. 12. 

Sale under ^. /a. — Injunction— Costs. 

See Sheriff. 2. 

XVTEBB0GAT0EIE8. 

See Practice — Discovery — Interroga- 
tories. 

IHTESTACfY— Declaration of. 

See Will^-Construction. 18. 

IWALTb TBVS7. 

See Will — Invalid Trust. 

XHyESTMEirr— Bequest to trustees for purchase 
of land — Debenture stock. 
See Settled Land Act. 12. 

— "Cash under control of Court*' 

See Practice — Payment into Court. 
2,3. 

"— — Interim — Purchase-money. 

See Settled Land Act. 6, 7. 



1XB8ET— Law of. 

See Colonial Law. 7, 8. 

JUDGE— Colonial— Pension— Bankruptcy. 
See Bankruptcy — Assets. 2. 

JUDOKSNT— Estoppel by. 

See Estoppel. 4 — 7. 

Evidence of title to fishery. 

See Fishery. 1. 
— '- Foreign. 

See Foreign Judgment. 
Mortgage — Merger. 

See Bankruptcy — Comfosition. 
Mortgage. 13. 

— Practice. 

See Practice— Judgment. 



8. 



JUDOKEHT BEBT— Debtor's summons— Mis- 
statement of consideration. 
See Bankruptcy — Debtor's Summons. 
4. 

JimiOIAL SEPABATIOV; 

See Husband and Wipe — ^Divoroe ; 
Practice — Divorce. 

JVBI8BI0TI0K— Foreigm Property -- Contested 
Claim to Land situate in Foreign Country — 
Parties resident in England — Action dismissed.'} 
The title to immoveable property in Saxony was 
in dispute between A. ana B. A. sold the pro- 
perty in Saxony, received part of the purclia^ie- 
money, and took a mortgage for the balance. 
Both A. and B. being in England, an astioa by 
B. to make A. account for the purchase-money, 
dismissed for want of jurisdiction. Re Haw- 
thorne. Graham v. Massey 23 Ch. D. 743, 
[62 L. J. Ch. 750, 48 L. T. 701, 82 W. B. 147 



2. 



Queen*s Bench Division — Sureties for 



good Behaviour — 34 Edw. 3, c. 1 — 10 All Car. 1, 
c. \0 (Ir.) (corresponding with 21 Joe. l,c.8(£n§f.)]. 
The Queen 8 Bench Division, as c«>nservator8 of 
the peace, have original jurisdiction, indepen- 
dently of 34 Edw. 3, c. 1, to require sureties for 
good behaviour from persons whose acts or lan- 
guage are shewn to be likely to endanger the 
public peace. 

Circumstances under which the jurisdiction 
ought to be exercised, considered. Beg, v. 
Cork JJ. (10 L. B. Ir. 1) and Beg, v. Queen's 
County JJ. (10 L. R. Ir. 294) approved of. Ex 
parte Bearnk v. Healy. Ex parte Seymour v. 
Quinn. Ex parte Seymour v. Davitt 12 L. B. 

[Ir. 46, 15 Coz, G. C. 242 

8. Vice-Admiralty Court — Suit by six 

Seamen for Wa^es and Compensation — Orders in 
Council (2 Will. 4), s. 15 — Merchant Shipping 
Act, 1854, s. 189.] By an Order in Council 
s. 15, passed in pursuance of 2 Will. 4, c. 51, the 
Vice-Admiralty Court has jurisdiction to enter- 
tain a suit brought by any number of seamen, 
not exceeding six, to recover their wages. The 
Merchant Shipping Act, 1854, s. 189, docs not 
take away such right of suit so long as the total 
aggregate amount claimed by such seamen ex- 
ceeds £50. 

Where in a suit brought by six seamen in the 
Vice- Admiralty Court, the Judge found that a 
total amount of £203 198. Sd. was due to tliem, 
partly for wages and partly for wrongful dis- 
missaU but that the amount due to each was less 
than £50 : — Held, that under the above rule and 
section the Judge was wrong in dismissing the 
suit for want of jurisdiction, and that a decree for 
£203 198. Sd. should be made. Phillips v. 
Highland Bailway Co. The ** Ferret " 

£8 App. Cai. 829, 62 L. J. P. C. 61, 48 L. T. 915, 

[81 W. B. 869 (F.a) 

Agreement to refer — Building society. 

See Building Society. 1. 

Bankruptcy. 

See Bankruptcy — Jurisdiction. 

Central Criminal Court — ^British ship abroad* 

See Criminal Law. 12. 

— — Chambers — Election petition — Discovery. 
See Parliament — ^Election. 8. 
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Ohambera — Summons — Rules of Court 

tiee Lands Clauses Act. 7. 

— Chancery suit for legal demand, pending at 
commencement of Judicature Act 
See Will — Condition. 2. 

•— Church Building Act — Dischai'ging order 
under. 
See CuuBCB Building Acts. 

Contempt of Court — Injunction to restrain. 

See Contempt of Coubt. 2. 

Costs of application to Parliament—Sale of 

settled estate. 

See Sbttled Estate. 1. 



Court of AppeaL 

See Pbaotioe — Appeal. 



4-6. 



• Court of Appeal — ^Alteration in law since 

hearing in Court below. 
See Conveyancing Act. 1. 

- Court of Appeal — Refusal to issue haJbetM 

corpus. 

See EXTBADITION. 1. 

- Divisiunal Court — ^Motion for judgment. 

See Praotiob — ^Motion fob Judgment. 
10. 

-Eoolesiastical Courts — ^Palace of Westminster. 
See EcoLSSiASTiOAL Law. 3. 

■ Fordgn divoroe — ^Domicil. 

aoe Conflict of Laws. 3. 

• Iigiuiotion to restrain proceeding with 

arbitration. 

See Abbitbatioh. 3. 

- Justices — ^Affiliation summons. 

See Bastabdy. 

> Jnstioes-— Assault on bailiff of County 

CkHTBT. 

See Assault. 1. 

> JnstioeB— Claim of right 

See JuBTiOE OF the Peace. 

• Jii8tice8--Committal of fugitive criminal. 

See Extbadition. 3. 

> Jnstioes — Neglect to repair highway. 

See Sesbions. 

• Jnstioes — Nuisanoe — Ordering specific 

woAb to abate. 

See PuBUO Health Acts. 12. 

• Jnstioes — Special sessions — Renewal of 

lioeoQoe. 

See Inn — Licence. 1. 

> Justices — Summary proceedings — Sewering 

expenses. 

See PuBUO Heai/th Acts. 5. 

• lisnoaster Court — Rehearing winding-up 

petition. 

See PBAoncB— Appeal. 12. 

-Linnacy. 

See Lukatio. 

• Lnnatio— Equitable interests of. 

ite ELEonoir. 1. 

jfastsKof tho BoUs^Expunging registration 
of.dsed.. 
SmVami 2. 



JUBlB'DlCT10I['-^0)Uinued. 

Mayor's Court— Judgment under O. XL., 

r. 10. 

See Mayor's Court. 2. 

Order of reference — Production of docu- 
ments. 

See Practice— Discovery — Documents. 
5. 

Partition — Power of sale. 

See Partition Suit. 1. 

— ^ — Patent action — ^Interrogatories. 
See Patent. 2. 

Petition under Trustee Relief Act — ^Adjourn- 
ment into cliambers. 
See Trustee Relief Act. 2. 

Privilege of Parliament— Assault. 

See Parliament — Privilege. 

Re-assessment to poor-rate — ^Rate payable 

pending appeal. 

See POOB-RATE. 1. 

Rule to shew cause — Solicitor's under- 

taking. 

See Practice — ^Notice of Motion. 2. 

Service of writ out of. 

See Practice — Writ. 3, 4. 

Settled Land Act. 

See Settled Land Act. 

Solicitor acting against former client — ^In« 

junction. 

See Solicitor. 6. 

Trustee — Expenditure by, in restoring 

mansion-house. 
See Trustee. 9. 

Trustee Act. 

See Trustee Acts. 2, 5. 

Trustees' discretion— Interference with. 

See Trustee. 12. 

Vendor and purchaser — ^Return of deposit 

with interest 

See Vendor and Purchaser. 7. 

Ward of Court — Concealment of — Order on 

person not in contempt 
See Infant. 8. 

Winding-up — ^Rights of oontribntories. 

See Company — ^Winding-up. 16. 

JTJBY— Right to— Probate action. 
See PiiOBATB. 14. 

JUSTIOS GW TEE T'EkCS-^uriedictum—Claim 
of Bight — Ohstructiona in Street.'] A person who 
was charged, under a local Improvement Act, with 
unlawfully ** throwing or laying down . . . iron 
... in a street," maintained that the spot on 
which the iron had been placed was his private 
property, over which the public had no right o( 
way. The justices having refused to adjudicate : 
— Held, that their jurisdiction was not ousted, the 
statute calling upon them to decide what was a 
street Reg v. Young and Whttb 52 L. J. X. C. 

[66, 47 J. P. 519 

Finding of fact by—" Street" 

See PuBUO ^^salth Acts. 15. 

— ^ Jurisdiction — ^Affiliation summons. 
^ee Bastabdy. 
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JDBTICE OF THE FXAfSS—tontinved. 

JatiadictioD — Committal of fugitiTo crim 

:S^ ElTSADFTION. 3. 

Jurisduition — KxecntlOD of prucesa. 

See AssAVLT. I. 
JnriBdiation — Neglect to rspaii highway. 

See SlBstone. 
JuriBdiotion — Summary proceedings - 



See Pdslic Health Acts. 12. 
- Licence to sell intoxiciitiog liquun. 
See IsN — Licence. 



LAKCABTEE OOITBT— CduH of Chancery of 
Coaaty fnlafiiu of LancmUr — Service out of 
Jvriidielion -17 * 18 Viet. c. 82, i. H.] When 
thsBole DffeQdnDttn an action niinmenced in the 
Chancery Court of the County Pulatine of Lan- 
caster is retadent oat of the juciedictiua of tliat 
OoDTt, leaTS to serve the writ of rammoDs ufion ' 
him out of the iurisdictloo, if it ciiu be granted 
at all (aa to which qiuere') will only be granted 
under very special ciioumBtanceB, Re WATHOiaH. 
Sbbobiikin v. Beloe 34 Oh. D. 2B0, 49 L. T. 210 
[SS W. B. 101 (C,A.) 
Concairent aoiioos — Gondoct of proceed- 
ings. 

See Pbactcoe — Stating PnocBEDiNoa. 
6. 
LAHDLOBD Am TZMABT -Agreement— Exeai- 
tory Agreement for Leaee— Right of Dittress — 
JKintmum Rent — Rent payable in odoance.] The 
Defendant on the 2ath of May, 1879, agreed to 

nt and the Plaintiff to accept a lease of a. mill 
Bven years at the rent of 30«. a yoar for eaoh 
loom run, the Plaintiff oot to run less than 540 
looms. The tease to coatain such atiputatione as 
were ioeert^d in a certain lease of the let of May, 
which wae a leaae at a flied rent made payable 
in advance, and contained a stipulation that there 
should at ijl times be payable in advance on de- 
mand one whole yearns rent in addition to the 
.proportion, if any, of the yearly rent due and 
.onpajd for the period previoos to such Jemund. 
The Plaintiff was let into possession and paid 
rent qnartsrly, not in advance, down to the Ist of 
January, 1882, iaclnaive, having run in 1881 
560 looma. In March, 1882, the Defendant de- 
manded payment of £1005 14*. (£340 as one 
whole year a rent for 560 looms at 30«., and 
£165 lis. as the proportionate part of the rent 
from the Ist of Jannaiv last), and put in a dis- 
tress. The Plaintiff thereupon commenceii bis 
action for dnmages for illegal dtetress, for an in- 
jnnction, and fbr specific performance, and moved 
foran injunotion. Fry, J., granted the injunction 
on Uie terms of the Plaintiff paying the £1005 14a. 
into Conrt. The Plaintiff appealed :— JrfiJ, 
that since the Judicature Acts the rule no longer 



LAlTDUIBr AHB TEHAirT-~e(»i(iniK(I. 
holds tbal a person occupying nnder an exe<>utnr3' 
agreement for a lease is only made tenant from 
year U> year at law by the payment of rent, but 
that he is to be treated in every Court as holding 
on the terms of the agteement -.—Held, tierefiire, 
that the Plaintiff holding under the agrei-ment 
was subject to the same right of distress as if a 
lease bad been granted, and that if nnder the 
terms of tlie lease a year's rent would have been 
payable in advance on demand a distress for that 
WHS lawful. 

SenibU, that such lease onght to reserve a 
minimum rent of £glO(30s. a piece on 540 looinsl, 
and that the stipulation in the lease of the lat of 
May as to paymt.-iit in iidvance would be t^iplic- 
able to such minimum rent th'ingb not to the 
whole rent. And the D. fendant being willing to 
anbtnit to the injunction on >>aving £810 paid 
into Court, order varied accordingly, the Ojurt 
being inclined to the view that there was a right 
of distress for that amount though tho time had 
not arrived for finally determining the qnestioa. 
Walsh v. Lonsdale B1 Ch. Q. 9, 02 L. J. Ch. 9, 
[W L. T. B5B, 31 W. B. IM (CA.) 

S. Agreetaent for Leate — ConnnsnaenleRt 

of Term — " Immediate Poteetiion ^ required.'^ 
Semble, the words " immediate poasessioo if re- 
quired." in an agreement tor a lease, rig not point 
nut tlje commencement of the term. EOCK Poin^ 
LASD Cement Co. e. Wilson S2 L. J. Ch. 214, 
[48 L. T. 388, 31 T. K. 198 

8. Agreement for Lea»e~~Speeifie Per- 

fonnarye—" Proper Ciautea"^CovenaBl agaioMl 
mih'tetiing — " To be approved hy me and my Solt- 
citor,"'} Where an agreement for a lenso (oon- 
teined in two letters) inctnded the clame, " > 
proper lease to be drawn up witb all proper 
clauses, and approved of by me " [the Defendant] 
"and my solicitor ': — Held, (_!) UiaX tbe Defen- 
dant could not insist upon a covenant against 
underletting, ancli not being a " proper clause " ; 
(2) that the words " approved by me and n^ 
solicitor" did not prevent the letters forming a 
valid contract. Eadie v. Addison S3 L. I. Ch. 
[80, 47 I,. T. 548, 81 W. B. 380 
4. Agreement — Part Performanee — Sta- 
tute of iiVauds — Mtstalvna hy intended Land- 
lord,] The making of alterations in piemites 
I by the intended landlord under a verbal agree- 
I nient to let : — ifsid, not to be a part performance 
. taking the case out of the Statute of Fnuida. 
Whittiok v. Mozley - - 1 C. A £. 8S 

1. Agreejnent to grant Leate to Kominie 

nf Plairaiff—SpecifiePerformanee— ConditionFre- 
, cedent — 2Vo Nominee appointed — Agreement by 
Lelten— Statute of Fraiidt.'] A lessee wrote to 
his lessor offering to surrender his lease and to 
take a freeli lease for twenty-one years (o a 
nominee, or to a company which be intended to 
form, at an increased rent, but otherwise on the 
same terms as the existing lease ; and by a eabse- 
qneut letter offered to instruct his solicitor to 
prepaie a draft lease. The lessor telegraphed lo 
iiim in reply to get the lease prepared. , After- 
wards omespondence took place between tbe 
solicitors as to Vb6 form of the lease; and the 
lessees solicitor prepared a formal agreement. 
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Differences haying arisen, the lessor refused to 9. Distress — Express Bight of — Common 

fiitkni the lease, and the lessee brought an action Law Distress — Marshalling Goods seized."] Where 

for specific performance of the agreement to grant a lease gives a right of distress over property not 

a lease and for damages. No company hud been distrainable at common law, but provides that such 

formed and no nominee appointed by the Plaintiff right shall not be exercisable until after a certain 

before the trial of the action : — Held (reversing period from the default, and the lease contains no 

tite decision of Kay, J.), that assuming that there negative words, the common law right of distress 

was a binding agreement for a lease, the forma- is not destroyed, but may be exercised imme- 

tion of a company or appointment of a nominee diately upon default upon property distrainable at 

was a condition precedent, and tiiat the Plaintiff common law. If a lessor, in such a case, exercises 

could not maiutiiin an action for specific perform- both rights of distress concurrently, and before he 

ance of the contract, as he had not performed the is entitled to exercise his express right in respect 

condition. of a portion of the amount for which the distress is 

But, held, also, on the construction of the cor- levied, the goods seized must be marshalled so as 

respondence, that there was no binding agreement to cast the debt in respect of which he exercises 

between the parties, and therefore the action en- the common law right in the first instance upon 

tirely foiled. Williams v. Bbisco 22 Ch. D. 441, the goods which, under that right, he was entitled 

[48 L. T. 198, 81 W. B. 907 (C.A.) to seize. Be River Swale Brick and Tile Co. 

6. Assignment of Term^Assignment of ^62 L- J. Ch. 688, 48 L. T. 778, 82 W. E. 202 

Bevernon of Part of Demised Premises — Privity 10. Distress — Fraudulent Bemoval of 

of Contract — Covenant to pay Bent, whether dim- Goods — Terminati&n of Tenancy — Possession of 
HUe— Apportionment— S2 ken. 8, c. 34.] The Tenantr—S Anne, c. 14, ss. 6, 7—11 Geo, 2, c. 19, 
Defendant, being tenant of land under a lease for s, 1.] A landlord cannot follow and distrain his 
years granted by the Plaintiffs and containing the tenant's goods which have been fraudulently re- 
usual lessee's covenant to pay rent, assigned all moved to prevent a distress for rent due, if at the 
her interest in the term. Subsequently the time of the distress the tenant's interest in the de- 
Plaintiffs granted their reversion in part of the mised premises has come to an end and he is no 
demised premises. No rent having been paid by longer in possession. The Plaintiff was tenant to 
the assignees of tiie Defendant, the Plaintiffs sued the Defendant of a house. Ttie Defendant having 
her for arrears of rent accrued due since the grant terminated the tenancy, the Plaintiff removed his 
of their reversion in part of t lie premises, the sum goods on the day of its termination, and on the 
claimed being a fair apportionment of the rent in same day gave up possession of the house to the 
respect of the other part, the reversion of which Defendant. One quarter's rent was due on the 
remained in the Plaintiffs : — Held^ that tJie cove- day when the tenancy terminated, and as that re- 
nant to pay rent was divisible ; that the rent mained unpaid, within thii-ty days of the removal 
could be apportioned, although the action was the Defendant followed the Plaintiff's goods to the 
founded on a privity of contract only ; and there- place of removal, and there distrained them. An 
fore that the Plaintiffs were entitled to recover, action having been brought for wrongful distress, 
Stevenson v. Lambard (2 East, 575) considered, the jury found that the goods had been fraudu- 
SwANSEA (Mayor of) v, Thomas 10 Q. B. D. 48, lently removed in order to prevent a distress: — 

[52 L. J. Q. B. 840, 47 L. T. 657, 81 W. B. 506, Held, that, notwithstanding the finding of the 

[47 J. P. 185 jury, the Plaintiff was entitled to judgmeni 

7. Attornment -Assignment of Lease.] ^^^ '''^'^^ }}^^l'^i^^l\^^'J'^?;}}?* 

Where a learfb has l)een assigned, payment ef a l*^ ^' ^' ^**» *^ ^' *• ^* v^-^O 

quarterly instalment by the assignee pursuant to 11. Distress — Mortgage — Attornment by 

agreement, does not operate as an attornment. Mortgagor — Seizure of Goods of Stranger."] If a 

Hazeldine v. Heaton - - 1 C. ft E. 40 mortgage is created by way of demise for a term 

8. CusUm of Country — " Mines and of years, and the mortgagor attorns and becomes 

Minerals^ whether reservation of, includes Flints.] ^^^^^ 1«, *^?, mortgagee at a certAin rent, tiie re- 

A farm was let under a written agreement reserv- ^a^^on of landlord and tenant is cmated, and upon 

ing to the landlord « all mines and minerals, sand, ^»il»fe to pay the rent the mortgagee is entitled 

quarries of stone, brick earth and gravel pits." Jo distrain the goods even ot a stranger.— J., 

A local custom (which, it was suggested, had being lessee for a term of years, demised to P., by 

grown up within the last 30 or 40 years) allowed ^^Y ?^ mor^ge, all his interest m the term save 

tenants of such farms, let with a similar reserva- one day, and J. attorned and became tenant to P. 

tion, to take away the flints that were turned up »* ^ certam rent. J., being mortgagor let the 

in the ordinary course of good husbandry and to mortgaged premises to K., who assigned his goods 

sell them for their own benefit. If the flinte were thereon to B. The rent due from J. to P. being 

not turned up and removed such farms could not H°P»i!?' ^ distrained the ^oods assigned by K. to 

be properly cultivated :—JIeW, affirming the ?• No rent was then due trom K.--R. having 

decision of the Court of Appeal, that the custom brought an action against P. for the seizure of the 

was reasonable and valid; and when read into goods:— ^eW, that by the attornment, J. hadbe- 

the written agreement waa not inconsistent with come tenant to P^and that the distress was k^ 

the reservation, even assuming (but without de- ^^' ^^^^^V' IS^^n^^'L Ak o?'J*«Sr*J 
dding) that the reservation of " mines and mine- L0» ^' *- Q- *-o8l» *» 1" T. 485, 81 W. *• W9 

rals '^included such flints. Tucker v. Linger (CA.) 

[8 App. Cat. 508, 52 L. J. Ch. 941, 49 L. T. 878, 12. Distress— Privilege from — Agent — 

[32 W. B. 40, 48 J. P. 4 (H.L., B.) Carrying on " Public Trade:'] Where an agent, 
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LUTOLOBD AXB TEVAKT— continued, 
nnder an agreement with a, Ann of i-arpet numa- 
factnren, took premiaa* and pat hii principal'! 
nnme ootnde aa weH aa his oan, and was entitled 
to cany on other agency buiiiiexii. but wai in £i(-t 
agent for only one other firm -.—Btld. that the 
•l<eat will nbt carrying ona " pnbiic trade" so as 
to exempt hU ptincipala' goods □□ hie premi>e« 
from diatreaa. T^fumq c. VIebcoh, 1 C. & E. W 

It' Furaiihed Botue — Agreement to pay 

ftftn for Dauuige io he ascertained by Vatuen — 
Gmdilion Precedent.'] Where by a written agree- 
ment B teoiuit of a fnraiibed boiue agrees at the 
expinitioD of the teoHncy to deliver np poeBession , 
of the honae and the famiture in good order, and , 
Id the event of lost, damage, or breakage, to make I 
good or pay for the aarue, tlie aoiounC of ancli pay- 
ment if disputed to be settled by two valuers : — 
Held iditt. Cotton, L.J.) that the eettlemeni of 
the amount of the payment by the valuen ii a 
oonJitiaa precedent to the right of tbe lamtlord to 
bring an action in respect of the dilapidations. 
Babbaoe b. Coclbtbd (or Coi'lboubn) 9 Q. B. D. 
[B3S, UT.A.; SSI. I. a.B. eO; 46 L. T. TH, 
[BO T. B. 9M, 9BI, n. (D.A.I 

14. Balding otter — Termination of Ten- 

mta/ by Notice to Quit — Liability of Adminiitrator 
of Deeeaied Tenant — Sv.b-Tenanlr~Trf»paii for 
JSetne Frofilt^ H. was yearly tenant of premisea 
ortfaePlointiffB up to his death in 1879. He had 
anbiet a portion of them. The Defendant, aa his 
adminietratrii, became entitled to tbe premisee. 
Tbe PlaintifTii terminated tbe tenancy on tlje let 
Feb , 1880, by a notico to quit, and on that day 
the Defendant qnitted the premiat's, gave notice 
of snch quitting to the Plaintiffs, and oEfered to 
give them poaseasifin of all save the porlion in the 
Bub-tenaiit'a poBseasion, but thia they refused to 
accept. Tbe sab-tenant remained in possf 
and refused to leave, and tbe Plaintiffs 
obliged to bring an action of ejectment to recover 
poaaesaion. The Defendant waa nnablo to evict 
the anb-teoant, the term for vrhicb H. had made 
the lub-lotting being unexpired. The Defendant, 
after tlie let Feb.. 1880, did not derive, sad could 
not have derived, aay profits from the premises. 
The Plaintifis brought an action aguinat the De- 
fendant for trespesi for mesne profits, &om the 
Ibt Feb. 1S60, and for tbe coeta of evicting the 
aab-tenant: — ^slil, that tlie defence, wliich net 
oat the above facta, shewed a good answer to the 
aotiuD, aa the Defenrbint was not personially liable 
fut the Kfuaal of the sub-tenant to give np pos- 
■eeaion -.—Held, also, that an action for mesne 
proSta lay ouly ngaiuat such persona aa had been 
aotoally or virtually in poaaesaion of the preudsea 
at the time when tbe FLiiutiffs became rightfully 
entitled to such poaaeaaion. Hendenom v. Squire 
(L. B. 1 Q. B. 170, 38 L. J. Q. B. 73, 19 U T. 
601. 17 W. B. SIS) distinguished. London and 
N. W. Bt. Ca*.Hiij.- - UL.B.b.140 

H. J»oi>iih'iij( and outgoing Te»mt — 

Faliwlum o^ Tesat^e Oroft, ife.J An owner in 
fee demiaed a fima fon seven years; and agreed at 
the expiration of the temi to pay for the tenant's 

Sroperty in and upon the farm at a valuation. He 
evised tbe laud to troatees for a term of 1000 years 
upon ttnst to raise mouey in aid of his personal 
.estate for payment of debts, funcnl and ' 
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tary eipenses, and legnciea, and sab)ect (lipeto 
to the Plaintiff for life, wilh divers remainden 
over. On tbe testator's death the Plaintiff tocJc 
poBseasiun. On the expiration of tbe term a new 
tenant could not be found. Tbe PUintiff p«id 
the outgoing tenant for his property in the fkrm, 
and clnimed to he repaid the amoant out of the 
tcatator's estate i—Udd, that the liability to pay 
the outgoing tenant was a liability attaching to 
■he land, and that tbe landloril for Uie time being 
was the person primarily linble : tliat the Plain- 
tiff, being in receipt of the renta and profila, was 
the landlord, and not tbe trusteesof the term, that 
be therefore was the person primarily liable, and 
bad no claim to be repaid wholly or in perteitber 
out of the testator's estate or by the persons en- 
titled in remainder. Hansel r. Norton 

[BB Oh. D. 769, fiS L. J. Ch. SST, U L. T. 654, 
[31 W. B. SBS (OX,) 

16. Leate — Agreement by I'enanI Id leaw 

TrduaUon eijuat to that found upon EtUrj/.'] Ad 
^reemenl by a tenant under a lease to pay inte- 
rest at 5 per cent, on the amount of his momning 
valuation, and " upon quitting to leave a vatnatkin 
of tenant-right equal in value and of tbe same 
nature and kiud": — Beld, not to create a person^ 
debt to the leBSor, but to enure for the benefit of ■ 
Mibaeqaect landlord. Waostaff v. Clinton 

[1 C. ft 1. 4t 

17. Leaee — Agreement for uie of Boom 

and Potrer — Dfitruelion of Tenement by Firt— 
Liability of Tetuait for ndneqaaU Senl^ H., by 
a written u;;reement, hired of M. "all the NODI 
and power" in the C. mill, together with the 
warehouse room in connection therewith for £700 
per aon., by quarterly instalments after the Qnt 
yenr. Tbe mill having been burnt down: — Sdd, 
that S. was liable for tiie rent which had beooroe 
due after the destruction of tbe mill; for the 
agreement amounted to a lease of a tenement,aitd 
tbe consideration paid by S. was rent issuing out 
of the land. (Stlby v. GreaTei (L. B. 3 C. P. S91. 
37 L, J. C. P. 251, 19 L. T. 18G, IJ; W. B 1127) 
followed. MarhhaU: v. ScHOFiEU) t&'L.J.H.t. 
[SB, IT L. T. 106, 31 W. B. 1S4 (OjL) 

18. Leate by Mortgagor mtbout Ike Legal 

Ettaie — EtUrppel — CWenont.] Tbe esti^pei 
which enables a landlord, who is mortgagor «1th- 
ont the legal estate, to sue for rent, is mntnal, and 
renilera him liable on tbe oovenanta in tbe lease. 
BAirrctT T. Bell - - - ie:ftS.19 

19. lease — Option to pitrdiate Fee 

Simple — fiatitre of Intereet tonferred on Lenee — 
BeiU and Fertonal BepTe»enlaUvet/\ A leaaa of 
land contained a covenant by the keaor with Qie 
lessee, bia execntors, administrator^ and angna, 
that it tbe leasee, bia exeoabKS, adminiatiator^ 
or assigns, should at an; time there^ter be de- 
uroDs (^ paicharing the fee limide of tiw dei^aed 
land, and dioiild give notioe in writing to tbs 
' leasor, hia beiis and aaaigns, thea tbe kaaor, Us 
twin C9 tteigna, wonid accept i:l20Ofor tlie par- 
chase of the fre aioiple, and on receipt thereof 
wonld ODDvey the fee sim^ to the leasee, lii* 
heirs or assigns, or as be or they ahoold direct 
The lessee died intextate, and nearly tveDT 
ofler bis death, his heir, vctm was aJao ■ 



( 205 ) OF BVBBY REPORTED CASE FOB 1883. ( 206 ) 

LUTBLOaB AMD TESAJXT— continued, LAHDLQBD AMD TSMJLST— continued, 

Iratot of his peraonal estate, called on the devisee lease would expire on the following day. H. 

■of the lessor to conyey the fee simple to him in answered that the direotors of the company 

accordance with the coVenant, and a oonyeyanoe '^ would of c(Hirae renew the lease/* Sul>> 

-wasexeooted accordingly. The heir afterwards sequently renewal was refused: — Heldj in an 

ooBtracted to sell pHrt of the property thus cod- action for specific performance) that it was not 

Tt^ed to him : — Held^ that the option to purchase necessary for the lessees to pav the fine of £1000, 

was attached to the lease and passed witb it : or execute a new lease, before fine expiration of the 

that it consequently passed as part of the lessee's term, but that it was neceeeary that notice of an 

per;»onal estate to the admiuistrator, and that the intention to renew should be given before the 

administrator could not make a good title to the end of the term ; and that the informal notice by 

purchaser, unless the next of lun of tlie lessee H. to G. S. was sufficient 

would concur in the sale. Be Adams and the Specific performance decreed, with payment of 

Kensington Ybstby - - 84 Gh. D. 199, the premium and interest at £5 per cent, from the 

[68 L. J. Ch. 768, 48 L. T. 968, 88 W. B. 180 end of the prior lease. Nioholson v. Smith 

80. Lease^-Be^try^Breaeh of negaUve ^^ ^ »• ^^ «« I" J- C^- ^^^ *^^- ^ ^^{ 

Covenant — •* Underlease*^ A lease contained L'* W* *. 471 

covenants against carrying on certain trades and 83. Lease — Renewable Lease — Purchase 

against assigning or un(ferletting the premises, of Reversion by Trustee of Lease — (Jonstructiw! 

and also contained a proviso for re-entry if the Trust.'] A. became entitled, as administrator of 

lessee should not ** perform and keep all and an uitestate. to certain lands held under a lease 

singular the covenants, conditions, and agree- for the Commissioners of Church Temporalities 

hients " thereinbefore contained ** to be observed, in Ireland for twenty-one years, customarily re- 

perfbrmed, and kept":— JleW, that the proviso newable; and being so entitled he, as such ad- 

oovered a breach of the negative covenants. ministrator, obtained from the Commissioners a 

Heldj also, that the covenant not to ** under- renewal of the lease for twenty-one years.' The 

lease " was broken by a letting from year to year. Commissioners subsequently offered to sell the 

TiMMS V, Bakeb - - - 49 L. T. 106 reversion in fee in the lands to A. as their im- 

Ai r j> 1.7 r ^ n^^^^^^* mediate tenant, at a certain price, at which A. 

81. —^ Lease-RenewaUe Lease- Covenant decUned to buV, and the Commikicniers there- 
to renew Lease— Condition Precedent— Notice of „^„ ^. „^ ./' ™^J^^ #Sr^x-rLC iL 
Optim to renew-Payment of Fine-Notice by l^fiJ^ij^^'L'^^^^T^^ 

^etary to Company-NotiL to one of Thr^ ohfa^^ « .tv^v^^^^ th« r!.« An^ 

Truste:^'] A leaS^ of household prope'rty was S^i^ "^^^^es^^ 



'^;^'^" fS or^ewS i::::^ wbe^ t^e persons cUimirlgi^^^^^ 

«.^ ivminf^?^ fin?L^^ Gabbbit t;. Lawdeb' - - 11 L. E. Ir. 896 

upon payment of a fine or premimn oi JblUUU, t>. , i? r> » 

grant a renewed lease for twenty-one yeai-s, and *«• Lease— Might of Re-entry on Breach of 

in every such new lease there should be a similar Covenant^Action to recover Possession.'] When a 

covenant few renewal at or before the end of ^^*^^ contains a proviso giving the lessor a right 

every twentyK)ne years, it being the intention of ^ re-enter in the event of breach of covenant by 

the pi^es that this lease should be renewable for ^^^ lessee (but not making the lease ipso facta 

ever at the option of the lessees, their executors, void in that event) i—Qwere, wliether, under the 

administrators, or assigns; and there was a cove- Present practice, the mere commencement of an 

nant by the lessees that in case the option to action by the lessor to recover possesaiou of the 

leaiew was not exercised they would, before the property for breach of covenant, or the commence- 

expiration of the term, rebuild or reinstate the ^^^^ oi such action followed by appearance by 

buildings and premises as a dwelling-house. *^® trustees will, without actual entry, operate to 

There were two renewals of the lease, one in determine the lease. Silcock v. Farmer (46 L. T. 

1839 and one in 1860, which last lease expired on 4^^*) commented upon. Ex parte Dyke. Re 

the 24th of June, 1881. The persons then en- Mobbish 82 Cflbi. D. 410, 68 L. J. Ch. 670,48 L. T. 

tiyied under the original lessor were G. S., who [303, 31 W. B. 878 (C.A.) 

was tenant for life of a moiety of the property, 84. Lease — "[Validity — Power to lease — 

and three trustees, of whom G. S. was one, of the Building Leases — Ordinary Leases — Deviation 

entirety subject to the life interest. from Terms of Poicer — Contract for Grant of 

Under arrangements made by the insurance valid Lease under 12 & 13 Vict, c. 26 — Option to 

company this lease with other properly was vested purchase.] A testator by his will devised and 

in five ^ustees upon trust to indemnify a certain bequeathed freehold and leasehold lands upon 

class of stockholders and subject thereto for the trusts, and empowered the trustees to contract 

company. — One H. was secretary to tliese trustees for leases thereof with or without optional powers 

and also to the company, and it was his duty to of purchase in the lessees, and to giant leases 

attend to the renewal of the lease. — On the 23rd thereof either for building or other purposes, so 

of June, 1881, G. S. gave notice to H. that the that no lease of the site of a building should be 



< vn ) 



OOHPLBTB ANNUAL DIGEST 



( 208 ) 



UmUBD Am mAXE— eonfjnixd. 
Dude for mure thvi ninety-niue yean, and no 
lease for luiy other pnrpme for more tiian twenty- 
one ytun, aad so tbal wliile Icssea for twenty-oiie 
years were tn be at the bent Iciits «hi«h could be 
obttdned, building Itasea migbt be at a rout to 
incre-tae pro}nva:<ively. After the teitator's death 
the truBteM gT""tir< to A. ii. a lease of part of the 
freehold aod louritQld landa of the teetutor £» 



□ increasing rent as to the freehold p^rt, by 
an indenture irtiich recited that they bad power 
to grant bnilding leaiea. bat oontalned no Dove- 
nant to bnild. thougli it contained enTeaants to 
repair, amend, and keep, and to inanre all mes- 
■oages erected or to be erected on the land de- 

A. B. exercised ^is option to purchase aa to a 
leasehold portion of the demised property, which 
was duly usaigned to him, and he nfterwaids sold 
and assigned part of those leaseholds to C. D. 
0. D. Gontraoled to cell to a purchaser, and in 
order to avoid any question as lo the Talidity of 
the lease by the trustees, a menioraiiiduDi was in- 
dorsed upon it signed by A, B. and the trustees 
declaring that pursuant to tlie Act 12 & 13 Vict. 

"i, the lease should be considered in equity as 



objection that the lease was iuTalid. 

Upon a smnmouH taken out under the Vendor 
and Purchaser Act of 1871 -.—Held, that the leaae 
though intendedtobeHbuilding lease was invalid 
as such, owing to the abeenoe of any covenant to 
build, and t^t being bud as a building lease 
under the power it coulil not b; the operation of 
12 A 13 VicL c. 2G. be turned iuto a contract for 
the iirant of a valid lease of a kind different from 
that which it was originally intended lo be; more- 
over that even if it conld by this means be turned 
into an ordinary lease, it wonid be bad ss sucli, 
inasmuch as the rent reserved on the freehold 
pnrt was an increasing rent, whloh was not authn- 
riifd by. the power lo grant orrlinary leases : — 
Held, alHO. that as there was no power to grant 
an option to purohsse otherwise than in a valid 
Itase under the power, and the lease gianted was 
invalid, the option to purchase mn-t fall with the 
lease. Haixbtt lo MtRTm - 24 Ch. S. aS4, 
[S3 J.. J. Ch. BH U L. I. 894, 32 W. S. 112 

M. Lodger — Illegal OMreu — With- 

drateal—Lodgerg Ooodt PTotnUon Act. ISTl (34 
A 35 Viet. e. T^)—8ufieiency of DeeXaration and 
Imentory under t. \.\ On tlie Ist of September, 
1882, W. distrained for £8 rent dnu to him from 
T. who held three rooms under him at the weekly 
rent of lOf. T. had underlet one of the Ttxnns at 
the weekly rent of 3«. Bd. (none of which was in 
acrear) to the Plaintiff, who claimed Ibe goons 
seized as being her sole property, and on the 5th 
gave W. the proper notice with a written declara- 
tion and inventory in the form required by a 1 of 
the Lodgera' Goods Protection Act, 1H71 (3* & 35 
Viot. o. 79). W., in consequenoe of this claim and 
of hie iminediate tenant T. paying him til on 
account of the rent, and en<2:agiBg to pay the re- 
maining £7 by w«ekly inst»lments of 10).. with' 
diew the difitrese. — Cn the Slst.of September two 
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j more weeks' r^it having beoome due from T. and 
I he having failed to pay any itf the instabnents ■■ 
I ^Teed, W. again distnuned the same goods for 
£S, being £7 of the rent for which the firat dia- 
treaa waa put in and £1 for the two weeks' SDb> 
sequently accruing rent. No freoh deelaratiaa 
and inventory having been serveil npon him by 
the Plaintid', W. caused the goods to be oairied 
away and sold. At the sale they realiaed £5 11*.^- 
In an action at the snit of the lodger for wrong- 
fully loeakiug and entering the premisea and 
oonverting and selling her goods : — Hdd, first, 
that as between the Defendant and hia immedlats 
tenant, thu distress on the 2 1 st of September was 
not wrongful or illegal, but at the moat ezeeMJM, 
and ttiereforu not the subject of an HCtion in the 
absence of an allegation and proof of i^iecial 
dumugo; seoundly. tiiat the dnclatBtion and in- 
ventory served on the 5th of 8ept<anber were not 
applicable to the distreas levied on the 21st, and 
consequently that the Plaintiff could sot avail 
herself of the benefit of the Lodgers' Goods Fto- 
tection Act, 1871. Thwaites «. Wjldino 11 d-B.D. 
rUI. ISa.B.S. 4,SSL.J. ft.B.7HUL.J. 
[0. B. 1, 4> L. T. BOI, SS6 ; 32 W. S. BO (and. 
|ls Conrt of flnt initaiug, 47 J. F. 602 (O.A.) 

26, LodgijM-home Keeper, Negligenat — 

Liability to Lodger.^ To render a lodging-boase 
liable for the wrongful acts of a aervant, the lodg- 
ing-honae keeper must have been gnilty of such a 
misfeasance, or such gross miscondnct, as an ordi- 
and reasonable pereon would not have been 
' Clekch v. D'Abekbebo 1 0. ft E. 42 



gnilty of. 



87. - 






Lata — Executory Agreement / 
iress under — Bankrupt/^ Ad, 1869 (Si o; iw vtei. 
c. 71), >. 34,] Iieasebold premises having been 
bnmt down, the lessor euttred to rebuild them, 
whereupon the parties entered into an agreement 
tor a new lease at an advanced rental, it was 
suggested that a memorandum should be indoiBSd 
upon the old lease referring to the increased rent, 
but this was not done. The increased rent was 

faid by the leasee's solicitor, but under protest. 
he lessee becoming bankrupt the lessor distrained 
for the increased rent : — Held, that such distress 
was lawful, the old lease having been surrendered 
by operation of law. and the agreement fbr an 
increased rent having been sfted upon by the 
parties. Ex parteVmut. Re louNO 47 L. T. 480 

28. Barrender— Talidity of, at affeeting 

Auignee under a BUI of Sale — Oroaing Orops.] 
The Defendaut waa the owner of a tarm of wbioh 
B. was tenant &om year to year. B. gave the 
Plaintiff a tall of sale over all his property on the 
farm and on all growing and other oropfl which at 
any time thereafter sliould be on the some or at^ 
other premises of B. The Defendant afterwards, 
on the 2tith April, distrained for rent, and, while 
in possession, agreed (not knowing of the bill of 
sale) to forego his claim for rent, that B. shonld 
surrender the farm to him. and thiit the tenancy 
should he determined as from the 24th June next. 
In May, B. made default in paying the instal- 
ments uniler the bill of sale, wliereupoo lbs 
Plaintiff took an inventory of ihe goods on the 
farm, and j)ut laohs on the gates of the fields la. 
which tks crops were growing, but, having been 
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infomied by tlie Defendant of his agreement with 
B., removed ttie lo^ and shortly after gave the 
Dikendant notice of the bill of sale on the crops. 
The Defenduit having taken possession of the 
Ham CD the 24th June, and reaped and sold the 
erapB, the Plaintiff sued him for their conversiou : 
— Held^ that tiie Piaintifi's conld not maintain au 
action for trover and conversion, though entitled 
to equitable relief; that the surrender was valid, 
but could not prejudice the equitable rights of the 
Plaintiff as assignee of the crops, but that, if the 
tcmant must be considered, with regard to the 
Plaintiff^ to be still in possession, so that he could 
daim to be by the assignment in the same position 
as the tenant, then the Plaintiff, though entitled 
to the value of the crops when sold, must pay the 
rent of the farm and the expenses of cultivating 
and cutting the crops. The balance, on a settle- 
ment of account, being in favour of the Defendant, 
judgment was entered for him. Clements v, 
'iffATTHEWS - 11 Q. B. D. 808, 52 L. J. Q. B. 

[772 (C.A.) 

Action by landlord against sub-lessee for 

waste — Claim by sob-lessee against 

mesne lessee. 

See Pbacticb — Parties. 8. 

■ Action for recovery of land — Notice of action. 
See Prnuc Health Acts. 9. 

Action for recovery of land — Pleading. 

See Pbactice — Pleadings. 3, 9. 

Action for recovery of land — Receiver of 

rents and profits. 

See Pbaotice — Receiver. 2. 

Agreement for lease — Commencement of 

term. 

See Frauds, Statute op. 2. 

Agreement for lease — Pairt performance. 

See Frauds, Statute of. 5. 

— Bankruptcy of tenant — Non-disclaimer — 

Set-off. 

See Bankruptcy — Mutual Dealings. 3. 

Distress— Company. 

See Company — Winding-up. 14. 

■ Distress — Sale in ordinary course of business. 

See Bill of Sale— Operation. 

— Ground game. 

See Ground Game Act. 

— ^ — Lease— Adjoining tenement — Fascia. 
See Easement. 2. 

■■ . Lease — Construction — Licence or demise. 
See Poor-rate. 8. 

■ i- Lease, Covenants in. 
See Covenant. 

— - — Lease— Disclaimer of. 

See Bankruptcy — Disclaimer. 

Lease in England of sporting right over 

Scotch land. 

See Conflict of Laws. 1. 

Lease made under power of leasing. 

See Settlement. 5, 6. 

Lease — ^Mining lease — Covenant to leave 

barriers. 

See Mine. 5. 

Lease — Rent after assignment. 

See ExECUTOB— LiABiLiTiEe. 2. 
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Re-entry — ^Relief against 

See Conveyancing Act. 1, 2. 

Rent — ^Apportionment. 

See Apportionment. I. 

LANDS CLAUSES AffT— Arbitration, SetOement 
of Purchase'Tnoney by — Costs — Payment due be- 
fi/re Conveyance — 8 & 9 Vict. c. 18, 88. 23, 34.] 
Where the amount of compensation payable to 
the owner of land compulsorily taken under the 
the Lands Clauses Act, 1845, is settled by arbi- 
tration, and the amount and the costs of the 
arbitration are awarded to the owner, such costs 
become payable to him within a reasonable time 
afterwards, and the execution of the conveyance 
by him of the lands taken is not a condition pre- 
cedent to the payment of such costs. Capell v. 
Great Western Railway Co. 11 Q. B. D. 845, 
[52 L. J. Q. B. 345, 48 L. T. 505, 81 W. B. 665, 
[(and, in Court of first instanoe, 47 J. P. 246) (C.A.) 



2. 



Costs — Conveyance — Railway Com- 



pany — Ta^xation — Lands Clauses Act, 1845, s, 83.] 
A railway company cannot under the 83rd section 
of the Lands Clauses Act, tax the costs of convey- 
ance after payment by them of the costs. Ex 
paHe SoMERviLLB. Be South Eastern Railway 
Co. 28 Ch. D. 167, 62 L. J. Ch. 488, 48 L. T. 416, 

1 81 W. B. 518 

8. Costs — Incumbrancers — Company — 

Purchase of Land — Payment out of Court — 8 & 9 
Vict. c. 18, s. 80.] After payment into Court by a 
company of the purchase-money of land belonging 
to a tenant for life and remaindermen, some of 
the latter mortgaged their reversionary interests 
in the fund. — Upon the death of the tenant fur 
life, the owners of the fund and their incum- 
brancers presented a petition for payment of the 
fund out of Court : — Held, that the company were 
not liable to pay the costs incurred by the mort* 
^gees in proving their incumbrances. Ex parte 
Great Western Railway Co. Re Qov&s^s 
Trusts 24 Ch. D. 569, 49 L. T. 494, 82 W. B. 147 

Costs — Reinvestment — Charity — New 



Scheme — 8 dc 9 Vict. c. 18, s. 80.] Certain schools 
having been compulsorily purchased by the Met. 
Board of Works, and the purchase-money paid 
into Court, a petition was presented for the sanc- 
tion of the Court to a new scheme for appljing- 
such purchase-money in buying a new site and 
erecting fresh voluntary schools thereon, for pay- 
ment out to trustees to enable them to carry out 
the scheme, and for payment of the costs by the 
Board : — Held, that the costs of settling the new 
scheme were too remote to be considered as costs 
•'incurred in consequence of*' the compulsory 

Eurchase, and that, so far as they were increased 
y the settlement of the scheme, they must be 
excepted from those payable by the Board. Re 
St. Paul's Schools, Finsbury 52 L. J. Ch. 464, 

[48 L. T. 412, 81 W. B. 424 

5. Purchase-money — Payment out of 

Court — Adver8e Claimants — Claim of the Crovm 
— 8 & 9 Vict. c. 18, 8. 76.] A railway company 
under the powers of its Act gave notice to a lord 
of the manor to take a piece of land on the sea- 
shore, which he claimed as part of the waste of 
his manor. The purchase-money was assessed by 
arbitration, but an adverse claim having been 
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LJjnMI CTJkPiKi ACT'—eowtiniucL LAHD8 CLAUSBS ACt—eoniinued. 
made hy the Grown, the company paid the piu> tion of such of the labouring claases as would be 
chase-money into Court under the 76th section of dispLtoed by the improvements, the Board were 
the Lands Clauses Act. The Crown filed an directed to acquire or appropriate lands and. sell 
information against the lord of the maii^r claiming them or let them on buildiDg lease for the purpose 
the land together with other land ad part of the of the erection of suitable houses for the labour- 
foreshore. The lord of the manor having filed a ing classes. And it was provided that before the 
petition for payment of the purchase-uioney to Board should, without the consent of one of tiie 
him : — Held (affirming the decree of Kay, J.), Secretaries of State, "take for the purposes of this 
that as the Crown could not be brought before Aot" fifteen houses or more occupied at the pasfr- 
tbe Court under the Lands Clauses Act to contest ing of the Act wholly or partially by persons of 
the claim of the Petitiooer, the petition ought to the laboming classes, they should prove to the 
stand over till the information had been heard. satis&ction of such Secretary of State that suit- 

Quasre as to the course which ought to have able accommodation had been provided elsewhere 

been pursued if the rival claimant had been a for the same number of persons as had beeoae- 

subject. Ex parte Reeye. Re Manor op Lowe- coinmodated in the houses to be tB<ken. The 

[^TOFT AND Gbeat EASTERN RAILWAY Co. 24 Ch. D. Board served on the Plaintiff notice to treat for 

[258, 52 L. J. Ch. 912, 49 L. T. 528 (C.A.) the purchase of more thaa fifteen houses belong- 

6. Purchase-money — Payment out of ing to him, which were occupied at the passing of 

Courir—PetWortr-Fund under £1000—0. X7., r. 2 the Act by the labouring classes. The Plaintiff 

(2), (7), 1883.1 Applications for payment out of aent in his claim without mrejudice to any ques- 

Court imder the above Act must still be made by tion as to the right of the Board to exercise th^ 

petition, even where the fund is under £1000, such powers before complying with the proviso of s. 33. 

applications not being affected by the above rule. The Board then served notice of their intention 

Be Calton*8 Trusts {^or Will) 49 L. T. 898, to summon a jury. It was admitted that the con- 

[82 W. B. 160 ditions of the proviso had not yet been complied 

(N.B.—Pearson, J„ subsequently withdrew his with, llie Plaintiff brought his action to restrain 

opinion, and stated that in future such appUca- the Board from proceeding on their notices till 

tions must be by summons, see 49 L. T. 566, 32 they had complied with the conditions :—Held, 

W. R. 167.) by Chitty, J., that the word ** take ". in the pro- 

* 7.* Purchase-money - Beinvestmerdr^Ap- 7^8? ^as not confined to taking «)8se6sion but 

plication far - Pra^tice-Petitionr-Summms in ">cluded purchasmg. and that the Board ought to 

Vhambers^lS & 19 Vict, c. 134,8. l^-Judicature ^?,>*?*?^"^*^ ^iTii*!^°^i.^^ **®P?-^ ^^^i^ 

Act, 1873 (86 & 37 Vict c. 66). 8. 76-0. lf., r. 2 ^'^\^. ^^^ land till they had complied with the 

(7), 1883.] The above rule is not vltra vires, conditions precedent. An injunction was there- 

though affecting not merely the procedure, but ^^^X ^™^*^"; i,,,t i»ct> jt> 

the jurisdiction. «f the Court; being made under , On appeal, hfd, by Jessel, M.R., and Bowen, 

the powers conferred by s. 16 of 18 & 19 Vict. }t'^'^ dtssenttenU Cotton. L.J^ that fw t^c<f di- 

c. 134, as well as under the Judicature Acts. Ex *'«°8 precedent to tatog the Plaintiff^s land 

parte London (Mayor op) 58 L. J. Ch. 6, 49 I. T. ^^^^ conditions which the Board were ablcMid 

^ ^ r^3Y 32 yif, a g7 compellable to comply with, the land m question 

a «- TJTj'i Tj' was land which the Board were " authorized to 

S, -— Superfluous Lands— Railway— Boun- p^jch^^ or take" within the meaning of the 

iV- /^"^To^V:?^ Wall of Einhankment- Lnds Clauses Act, 1845, s. 18, and that they 

8 Vtct.^ 18. 8. 127 J A i-ailwoy Co. can sell ^^^^ ^^^.^^^^ ^ ^^^^ ^ ^^^^^ ^ ^^t ^J 

as superfluous land, the whole of the land beyond gmmnon a lurv 

their boundarr wall., although that wall be the ^^ ^y Jessel, M.R., and Bowen, I. J., that 

reteining wall of an embankment and thicker ^j^^ prohibition against -teking" the land tUl 

below the sinface than above it so that a part of ^^^ Conditions had been comphed with did not 
the land sold is withm a vertical hue drawn fnnn 1^^^^.^ ^^^ g^^^ ^^^ ^j^^^ ^^^^ ^^^^ ^^. 

the Ifootings of the wall -Jlfu^^ Midland ^^.^^^^^ proceeding prior to tlie conveyance, 

vfV ^97^ w^'^ ^oo}}*^^^ ^' ?'a ^^% ^^mI ^' Jessel, M.R/giving no opinion whether they weie 

^ 77 \ r^' ^1^ wi^^Jf If-^f '^Q^ T prohibited fkfm taking a'^conveyance or only fitml 

^^^'^I^-r^fo^i' ^"^^Q^'^i^w^^- ««!. 3i'- ^' i' taking possession, and Bowen, L. J. (with whom 

Ch. 607. 42 L. T. 73, 28 W B. 685) discussed. ^^ tMs point C<;tton. L. J., concurred), holding 

WABEr. London, Brighton & 8. Coast Ry. Co. ^t. ^i,. „^xx;-_ „ ««„«^„««,.^ f^^ f hi laniiVArS 

TM T J ni 1QR 47T T i54i SI w h fififi ^'^^^ *"® getting a conveyance from the lan<lktt« 

LM L. J. CH. 198, 47 L. T. 041, »l w. &. 228 ^^^^^q^^ entering into possession came within the 

9. TakifM Lands— Condition Precedent meaning of the word "take.**— HcZd, thect^ftiie, 

—Metropolitan Streets Improvement Act, 1877 by Jessel. M.R., and Bowen, L.J.. diuenlienie 

(40 & 41 Vict. c. cczxx/v.)— Lands Clauses Act, Cotton, L.J., that the injunction must be dis- 

1845 (8 Viet. c. 18), 8. IS^Meaning of Word solved. Spencbb v. BIetbopolitan Board or 

" tahe:*;\ By an Act of 1877, with which the Works. 82 Ch. D. 142, 62 L. J. Ch. 949, 47 L. T. 
Lands Clauses Act was incorporated, the Metro- r459^ 31 ^. m 34t (CJL) 

politan Board of Works were authorized to effect 

certain street improvements, and by s. 5 were 10. Taking Lands — Ea$emeni — Batkoay 

authorized to "enter upon, take, use, and hcdd" Co. — Bight to cross Line cf OMother Co, — Lands 

any of the lands in the deposited plans and books Clauses Act, 1845, s. 16.] By the Act incur- 

of referenoe, with the. exception of certain sped- porating the S. Railway (5o., the Lands Clauses 

fied hmds. By s. 83, after reciting that it was Act, 1845, except where expressly varied thereby, 

expedient to make provision for the aceommoda- was incorporated therewith, and it was enacted 
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LAIRDS CLAUSES Affl—eoniinued. 

that the words to which meanings were assigned 
by the Lands Olausi's Act should in the special 
Act have the same meanings unless there was 
something in the snbjebt or context repugnant 
thereto. The S. Oo., "subject to the provlsiionsof 
this Act,** were empowered to purchase any of the 
lands in their deposited plans. By s. 8, which 
was inserted iat the protection of the G. W. Rail- 
way Co., it was provided (sub-s. 1) that the S. Co. 
should not enter upon or interfere with or execute 
any work over or under the line of the G. W. 
Biulway until plans had been approved by the 
engineer of the G. W. Co., or an engineer ap- 
pointed by the Board qf Trade. Sub-s. 2 pro- 
vided that ^e railway of the S. Co. should be 
oarried in one place over and in another under 
the G. Wi. Railway by a bridge and tunnel. By 
8ub-s. 4 the bridge and tunnel were to belong to 
the G. W. Co. By sub-s. 8 the S. Co. were not to 
interfere with the land of the G. W. Co. except 
for the purposes of the above crossings, and it was 
enacted that the S. Co. should not purchase or 
take any land of the G. W. Co., but that the 
B. Co. might pm-chase and the G. W. Co. should 
grant an easement or right of using the crossings 
in perpetuity. By sub-s. 9 every dispute between 
the two companies respecting the above matters 
or any of them was to be referred to arbitration. 
The S. Co. were proceeding to make the crossings, 
and the G. W. Co. brought their action to restrain 
them from doing so, on the ground that the 
capital of the S. Co. had not been subscribed, and 
that under the 16th section of the Lands Clauses 
Act they could not proceed to put in force any of 
their powers for the compulsory purchase of land 
until it had been subscribed : — Held, by Chitty, J., 
that, as under ttieir Act the S. Co. had the right 
of taking an easement over tlie luud of the G. W. 
Co., the word ** land ** in s. 16 of the Lands Clauses 
Act as ineorporated in this Act must be held to 
include this easement, and that the S. Co. must be 
robtrained from taking steps to acquire such ease- 
ment until their capital had been subscribed : — 

Held, by Jessel, M.R., and Bowen, L.J. (dis- 
tentiente, Cotton, L.J.), that as the provisions of 
the special Act for referring disputes to arbitra- 
tion provided a better means of ascertaining the 
compensation to be paid for crossing the line of 
the G. W. Co. than the verdict of a jury, and the 
powers of the Lauds Clauses Act as to compul- 
sory purchase were therefore not necessary for the 
purpose of assessing the compensation, there was 
no necessity for giving to the word " land " in the 
Lands Clauses Act as incorporated with tlie 
special Act a more extensive meaning than it 
had in the Lands Clauses Act standing adone, 
which did not include a new easement, t^t what 
the S. Co. were proceeding to do was therefore not 
a compulsory taking of land within s. 16 of the 
Lands Clauses Act, and that the decision below 
oould not be sustained. Great Western Rail- 
way Co. V, Swindon and Cheltenham Exten- 
sion Railway Co. 22 Ch. D. 677, 52 L. J. Ch. 
[806, 47 L. T. 709, 81 W. E. 479 (C.A.) 

11. Taking Lands — Entry on Land im- 
mediately before expiration of Period allowed for 
Completion of Works — Railway — Compulsory 
Powers — Bight of Co. to take possession without 



LANDS CLAUSES Affl-^HSontinued. 

aid of Sheriff— Minerals — Digging by Co, — Lands 
Clauses Act, 1845 (8 Vict. c. 18), ss, 68, 85, 91— 
Railways Clauses Act, 1845 (8 Viet, c. 20), ss. 6, 
77.] A railway company served a landowner 
with notice to treat for part of his property before 
the period of three years limited for the exercise 
of its compulsory powers had expired. The land- 
lord served a counter-notice requiring the com- 
pany to take the whole property, and nothing 
further was done towards ascertaining the com- 
pensation. Thirteen days before the expiration 
of the period of five years allowed for the comple- 
tion of the works the company entered upon the 
land under s. 85 of the Lands Clauses Act. having 
previously made a deposit and given a bond as 
required by that section. After the five years had 
expired without the railway having been made on 
the land, the landowner brought his action for an 
injunction to restrain the company from executing 
works on the land and from continuing in posses- 
sion of it : — Held, by Fry, J., that the entry of the 
company was lawful, and that they were entitled 
to retain possession, and that the compensation 
must be assessed under s. 68 of the Lands Clauses 
Act: 

Held, on appeal, that an entry by the com- 
pany under s. 85 at a time when it was manifest 
that the railwav could not be made over the land 
before the expiration of the five years, being an 
entry not made for the purpose of executing the 
works under their statutory powers, but of ac- 
quiring a possessory title to the land against the 
landowner, and then making the railway under 
an ordinary landowner*8 title, was an abuse of the 
powers of the Act, and could confer no right upon 
the company after the expiration of the five years 
which they would not otherwise have possessed, 
that the company could not after the expiration 
of the five years take any steps against the land- 
owner to enforce adversely the notice to treat, and 
that he was entitled to recover possession : 

Held, also, by Jessel, M.R., and Cotton, L.J., 
that if the entry under s. 85 had been rightful, 
still the right of the company to post^ession would 
have ceased at the end of the five years if they 
had neither become owners of the land nor com- 
pleted their railway upon it : 

Held, by Fry, J., that where a landowner re- 
fuses to allow a company to enter on land on 
which they are entitled to enter under s. 85, but 
does not actually resist their entry, they are justi- 
fied in entering peaceably without calling on the 
sheriff under s. 91 to give them possession : 

Held, also, by Fry, J., that when an entry is 
made on lands under s. 85, in pursuance of a 
notice to treat, which does not include minerals, 
if the company remove minerals which it is not 
necessary to remove for the purpose of construct- 
ing the railway, as, for instance, if, when the 
railway is to be carried on an embankment over 
the land of one landowner, they dig clay of mer- 
chantable value out of that land and use it in 
works on other land acquired by them, the land- 
owner can maintain an action for damages for the 
minerals so removed, and is not limited to the 
remedy given by s. 6 of the Railways Clauses 
Act, 1845. LoosEMOBE v. Tiverton and Kobth 
Devon Railway Co. - 22 Oh. D. 26, 52 L. J. 
[Ch. 260, 48 L. T. 162, 81 W. E. 180 (C.A.) 
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12. 



Taking Lands — Right of Pre-emption 



•^Bailvoay — Notice to treat — Avoard — Purekase' 
money — Compensation — Damages — Severance — 
Practice — Pleading — Form of Writ — Lands 
Clauses Act, 1845 (8*9 Vict, c. 18), s, 21.] The 
Defendant Railway Go. piirposed, nndt^ their 
compulsory powers, to take land belonging to C, 
who had also a right of pre-emption over adjoin- 
ing land, over which the proposed railway was to 
pass. The Go.'s notice to treat did not, iiowever, 
refer to this right of pre-emption, for which C, in 
his counter-notice, claimed £200, in addition to a 
claim of £2300 for hio land. The matter was re- 
ferred to an arbitrator, who made an award, fixing 
the value of G.*s land, together with all damagt s 
to be sustained by him through the exercise of 
the Go.*s powers, at £1925. This did not include 
the right of pre-emption, which was fixed at £100. 
The award also declared that the £1925 was due 
to 0. for purchase-money and compensation and 
all other damage in respect of his own land, and 
that the £100 was due to him in respect of his 
right of pre-emption. The Co. refused to pay the 
£100, on the ground that they had never meant 
to purchase the right of pre-emption. C. there- 
upon brought this action, claiming an injunction 
to restrain them from takiug his land ** except 
upon payment of the purchase-money and com- 
pensation by such award determined to be pay- 
able in respect of such hereditaments and the 
appurtenances thereto belonging,*' aud from any 
interference therewith until the provisions of the 
Lands Clauses Act, 1845 . . . bad been complied 
with, and also claiming general relief. There was 
no evidence that the right of pre-emption was in- 
cident to the ownership of C.*s land, or that its 
value would be affected by the mere taking of 
such land : — Heldy cm motion for an injunction : 
(1) that the right of pre-emption was only a per- 
sonal right ; (2) that the award assessed the pur- 
chase value of the right of pre-emption, and not 
the amount payable as compen;«Htion for damage 
caused by taklDg C.'s land without such right; 
(3) that, as damages in th:it respect had not been 
specifically claimed, and the Co. had not expressed 
any intention of purchasing the right of pre- 
emption, and there was nothing to shew that such 
damage would in fact ensue, no relief could be 
given on either head. The motion was therefore 
dismissed. Clout v. Metbopoutan and District 
Rys. - 48 1. T. 267 

18. Taking Lands subject to Beneficial 

Leases — Railway Vo. — Tenant for Life and Re- 
mainderman — Income of Purchase-money — Lands 
Clauses Act, 1845 ^8 A 9 Vict. c. 18), «. 74— 
Settled Land Act, 1882(45 & 46 Vict, c, 38, 
ss. 32, 34.] Where freehold lands settled by will 
and subject to leases at beneficial rents granted 
by the tenant for life were taken by a Railway 
Co., the purchase-money was paid into Court by 
the Co.. to whom the lands were conveyed subject 
to the leases. The Co. took possession of parts of 
the property subject to the leases, but, by an 
arrangement between the tenant for life and the 
lessees, the latter continued to pay the same rents 
as before. Upon a petition by the tenant fur life 
that the purchase-moneys should be invested and 
the dividends paid to her : — Held, that she could 
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not be permitted to derive any benefit from the^ 
purchase, but that the dividends must be accumu- 
lated during the continuance of the leases. She 
would, however, be entitled, as each lease fell ill, 
to so much of the dividends as was produced by 
the purchase-money of the land comprised in soeh 
lease, and also to the income of the accumulations 
of dividends of the purchase-money of such part 
of the land. Re Gbiffitu's Will 49 L. T. 161 

Compulsory purchase — Title — Unstamped 

deed. 

See Rbventje. 10. 



Conveyance of lands of City ward. 
See Chabity. 4. 

Notice to treat. 

See Abtizans' Dwellings Act. 



1. 



Payment into Court under — ^Investment. 

See Practice — Payment into Ooubt. 2. 

Purchase-money — Interim investment — 

Charity. 

See Settled Land Act. 6. 

Purchase-money — Payment to trustees «f 

settlement. 

See Settled Land Act. 11. ^ 

Purchase - money — Petitioning creditor's 

debt. 

iSee Company — Winding-up. 20. 

' Superfiuous lands — Mines— Right to sup^ 

port. 

See Railway Company. 6. 

LAin>S GLAUSES (SCOTLAND) ACT — Compul- 
sory purchase — Compensation. 
See Scotch Law. 3. 

LABCEinr. 

See Criminal Law. 11-14. 

LAUKCE— Duty of tugs in the Mersey. 
See Ship — Collision. 4, 

LAT DATS — Commencement of — Detention by 

&ost. 

See Ship — Charterparty. 6. 
LEASE. 

See Landlord and Tenant. 

Disclaimer of, by trustee in bankruptcy. 

See Bankruptcy — ^Disclaimkil 

LEASEHOLD — Bequest of, subject to mortgage- 
Exoneration. 
See Will — Construction. 21. 

LEGACT. 

See Will. 

LEGACY DUTT. 

See Revenue. 7, 8. 

LEGATEE—Grant to, of administration with will 
annexed de bonis non. 
See Ai>mini6tbatob. 6. 

LEGITIMACT— Bequest to ''children*' of de- 
ceased person — Illegitimate child. 
See Will — Construction. 8. 

Bequest to child i-en of foreigner — Domicil. 

See Will — Construction. 4. 

Illegitimate child — Custody — Right of 

mother. 

See Infant. 1. 



( 217 ) OF EVERY REPORTED CASE FOR 1883. ( 218 ) 



IiS6ITnCACT-~<»n^tntiec{. 

— Presamption of. 

See Evidence. 8. 

lETTSE— Postage of— Proof of. 
See Evidence. 7. 

LEVEL CB08SIKO — Accident at. 
See Neqlioence. 3, 4, 11. 

•^ — Cattle killed whilst straying on line. 
See Railway Company. 5. 

LIBEL. 

See Defamation — Libel. 

Criminal prosecution for. 

See Criminal Law. 4, 15-17, 23, 29. 

UBEBTT TO APPLY — Not expressly reserved. 
See Practice— Judgment. 3. 

LICENCE — Innkeeper's. 

See Inn — Licence. 

-^r — Public dancing. 
See Dancing. 

LICEHBEE — ^Negligence — Contributory. 
See Negligence. 5, 8. 

JJXS — :Repairs. — Under contract to repair seve- 
ral articles for a gross sum, the repairer has a lien 
on all the articles for the repairs on any. Hensel 
V. Noble . - - 40 Amer. B. 659 (TJ.S. ) 

2. Warehouse Charges — Work done on 

ChaMd,'] A workman detaininjr a chattel m 
respect of a lien for work done then on has no 
claim for warehouse charges during such deten- 
tion. BbUCB V, Everson " - 1 C. ft £. 18 

1 Banker's — Equitable mortgage — Fraud of 

mortgagor. 

See Banker. 3. 

■ Banker's — Overdrawn account. 
See Building Society. 3. 

. Carrier's — General lien — Bankruptcy — Ee- 

ceiver. 

See Bankruptcy — Jurisdiction. 3. 

Carrier's — Special condition. 

See Carrier — G^oods. 4. 

Contract to expend certain bum on land. 

See Building Contract. 2. 

General — Factors Act. 

See Factor. 1. 

Innkeeper's — Effect of taking security. 

See Innkeeper. 2. 

Maritime. 

See Smp — Maritime Lien. 

. Pledgee of negotiable bond. 

See Pledge. * 

Policy — Payment of premiums by stranger. 

See Insurance, Life. 2. 

Sale of goods. 

See Sale op Goods. 6. 7. 

> Shares in bsmk — Deposit of deeds. 
See Company— Shares. 1. 

Solicitor's. 

See Solicitor. 9-14. 

Trustee — Advance by, of money towards 

purchase of land. 
See Trustee. 6. 

'i Vendor's — Devise of realty contracted to be 

purcbased. 

See Executor — Adminibtration. 2. 



LIFE ESTATE-Oift of, by will. 

See Will— Construction. 26 — 29. * 

LIFE IKSUEAHGE. 

See Insurance, Life. 

LIGHT — Obstruction — Angle of 45° — Injunction — 
Form of Judgment.'] There is no conclusion of law 
that a building will not obstruct the light coming 
to a window if it permits the light to fall on the 
window at an angle of not less than 45^ from the 
vertical. The question of the amount of obstruc- 
tion is always a question of fact which depends on 
the evidence in each case. Therefore a Plaintiff 
whose ancient light is obstructed is entitled to a 
judgment in general terms, without referring to 
the angle of incidence of the light, unless there is 
some special evidence justifying tlie insertion of 
such a clause. Hackett v. Baiss (Law Rep. 20 Eq. 
494, 45 L. J. Ch. 13) considered. Parker v« 
First Avenue Hotel Co. 24 Ch. D. 282, 49 L. T. 

[818, 32 W. B. 106 (C.A.) 

Easement — Compensation. 

See Artizans' Dwellings Act. 

LIMITATION OF ACTION-Urban authority- 
Surveyors of highways. 
See Highway. 2. 

LIMITATION OF LIABILITT-^Merchant Ship- 
ping Acts. 
See Ship — Merchant Shipping Acts. 1. 

LIMITATIONS, STATUTE OY— Acknowledgment 
— Conditional.'] A debtor wrote to his creditor 
"I thank you for your very kind intentions to 
give up the rent of Tyn-y-bwrwydd next Christ- 
mas, but I am happy to say at that time both 
principal and interest will have been paid in full" : 
— Held, that tliis was an acknowledgment of the 
debt and was not comiitional, and was sufficient 
to take the case out of the Statute of Limitations. 
Green v. Humphreys 28 Ch. D. 207, 52 L. J. Ch. 

[659, 48 L. T. 479 
2. ' Acknowledgment — Money charged on 
Land — Tenant for Life and Remainderman — 3 & 4 
Wm. 4, c. 27, s. 40.] By a settlement in 1813, 
£500 was charged on lands and was payable on 
the death of the settlor, which took place in 1846, 
when the lands were limited to B. for life, re- 
mainder to J. in tail. No interest was paid nor 
was there any acknowledgment of the charge by 
anyone till the 12th May, 1873, when R., without 
J.'s knowledge or consent, paid the person then 
entitled to the charge the amount thereof and six 
years' interest, and took an assignment of the 
charge to a trustee for himself. On the 19th 
May, 1873, K. and J. joined in disentailing the 
lands. No notice of the charge, or its recent 
assignment, was taken in the (usentailing deed. 
In an action brought in 1879 to raise the charge 
by a sale of the lands r—JBeW, that J. was not 
bound by the payment of interest in 1873, and 
that the charge was barred by the statute. 
Becher V. Delacour - - 11 L. B. Ir. 187 

8. Acknowledgment — " I will pay it as 

soon as possible": — Heldy sufficient to revive a 
debt barred by the statute. Norton v. Shepard 

[40 Amer. B. 157 (U.S.) 
See also Palmer v. Gillespie, ib. 657. 

4. Conversion — Demand and Refusal — 

Tille Deeds.] Title deeds of the Plamtiffs were 
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IIMITATIOirS, STATUTE OT-^iontinued. 
fraudulently taken from them and deposited by a 
third person, without their knowledge, witii the 
Defendant in 1859, who held tiiem without know- 
ledge of the fraud to secure the repayment of a 
loan. The Plaintiffs on discovering the loss of 
the deeds in 1882, demanded them of the Defen- 
dant, a* id upon his refusal to give them up 
brought an action to recover them, to which the 
Defendant pleaded the Statute of Limitations : — 
Held, that until demand and refusal to give up 
the deeds to the real owners they had no right of 
action against which the statute would run. 
Spackm AN 17. FosTEB 11 (^ B. D. 99, 62 L. J. Q. B. 
[418, 48 L. T. 670, 81 W. B. 648, 47 J. P. 466 

6. — ^- Disability arising after statute begins 
to run, hdd, not to postpone its operation. Ristleb 
V. Hebktu - - 89 Amer. B. 131 (.XT.S.) 



6. 



Mortqcuie — Chvenant in — 37 <& 38 Vict. 



c. 57, 8. 8.] The limitation of twelve years im- 
posed by the Real Property Limitation Act, 1874, 
s. 8, to actions and suits for the recovery of money 
charged on land applies to the personal remedy 
on the covenant in a mortgage deed us well as to 
the remedy agaiust the land. Sctton v. Sutton 
[22 Ch. D. 611, 62 L. J. Ch. 888, 48 L. T. 96, 

[81 W. B. 869 (GA.) 

7. Mortgage Debt — CoUateral Bond — 

Heal Property Limitation Act, 1874(37 A 38 Vict, 
e. 57), 8. 8.] When a mortgage debt U secured 
by a collateral bund the reuiedy on the bond is, 
under s. 8 of the Real Property Limitation Act, 
1874, barred by the lupse of twelve years since 
the last payment of interest or acknowledgment 
of the debt, equally with the remedy against the 
land comprised in the mortgage. — Sutton v. Sutton 
(mpra) followed. Feabnside v. Flint 22 Oh. D. 
[679, 62 L. J. Ch. 479, 48 L. T. 164, 81 W. B. 818 



8. 



Mortgage — Satisfaction — Legal Estate 



—Tenancy at Will— Express Trusir^S & 4 WiU. 4, 
c. 27, M. 7, 25, 34—37 A 88 Vict. c. 57, t. 1.] 
When the money due upon a mortgage has been 
paid to the mortgagee, out no reconveyance has 
been executed, the mortgagor becomes from the 
date of such payment a tenant at will to the. 
mortgagee, and the legal estate of the mortgagee 
is extinguished by thirteen years adverse posses- 
sion of the mortgagor. 

The 25th section of the Statute of Limitations 
(3 & 4 Will. 4, c. 27) relates to express trusts 
only, and does not apply to the relation between 
a mortgagee whoso mortgage has been satisfied 
and the mortgagor. Sands to Thompson 22Ch. D. 
[614, 62 L. J. Ch. 406, 48 L. T. 210, 81 W. B. 897 

9. Mortgagor and Mortgagee — Executor — 

Derastavit — Statute of Limitations.'] Testator 
mortgaged an estate to Plaintiffs, and devised 
it to three executors upon trusts in favour of his 
daughters, and after the death of all his children 
for sale. 

The executors distributed the whole personal 
estate without providing for the mortgage debt. 
Atter this one of the executors died. The daughters 
occupied the farm for twenty years after the dis- 
tribution of the personal estate, paying rent to the 
executors, and until 1880 paying the interest on 
the mortgage. The mortgagees then brought an 
ftetion for foreclosure or sale, and claimed to have 



LIMITATIONS, STATUTE OY—emtinued. 
any deficiency made good by the two sarviving^ 
executors and the executors of the deceased exe- 
cutor: — Hddt that any claim founded on the 
devastavit in distributing the personal estate was 
barred after six years, but that the Plaintiffs were 
entitled to foreclosure and to an order for admin- 
istration of the mortgagor's estate. Se Gale. 
Blake v. Gali 22 Ch. D. 820, 48 L. T. 101, 

[81 W. B. 688 
— ^ Action to establish title — Charitable trust. 
See Trespass. 2. 

Delay — Setting aside deed. 

bee Fraudulent Conveyance. 1. 

Directors — ^Breach of trust by. 

See Company— DiBEOTORS. 4. 

Lunatic, supply of necessaries to — Allowance 

for. 

See Lunatic. 4. 

LIQUIDATED DAMAGED— Breach of contract to 
pay a sum certain. 
See Building Contract. 2. 

LIQUIDATED SUM— Petitioning creditor's debt 
See Bankruptcy — Adjudication. 5, 6. 
UQiriDATION. 

See Bankblttcy — Liquidation. 

LIQUIDATOB— Official . 

See Company — Liquidator. 

LIS ALIBI PENDENS — Staying proceedings. 
See Practice — Staying Proceedings. 

LOAN SOCIETT— Association of more than twenty 
persons. 

See Company — Unregistered Company. 
2. 

LOCAL BOABD. 

See Highway — Public Health Acts. 

LOCAL VENUE— Provisions of Highway Act as 
to. 
See HiGHivAY. 10. 

LOCOMOTIVE ENGINE— Steam crane. 
See Master and Servant. 6. 

LODGING HOUSE KEEPEB AND LODGEB. 

See Landlord and Tenant. 25, 26. 

Franchise — Borough vote. 

See Pai.liament— Vote. 2. 

LONDON. 

See Metropolis. 

WTnSK\-Sale of Packets of Tea containing 
Coupmsftr Prizes— ^2 Geo. 3, c. 119, «. 2.] By 
42 Geo. 3, o. 119, s. 2, it is made an offence to 
keep any office or place to exercise any lott&rj 
not authorized by parliament. The Appellant 
erected a tent, in which he sold packet^ each 
containing a pound of tea, at 2«. 6d. a packet. In 
each packet was a coupon entitling the purchaser 
to a prize, and this was publicly stated by the 
Appellant before the sale, out the purchasers did 
not know until after the sale what prizes they 
were entitled to, and the prizes varied in character 
and value. The tea was good and worth the 
money paid for it : — Held, that what the Appellant 
did constituted a lottery within the meaning of 
the statute. Taylor v. Smetten 11 Q. B. D. 907, 

[63 L. jr. M. C. 101 
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LUKATIC— Bankruptcy— Trader — Adjudication LTTSATIC— continued. 

in Bankruptcy.] Leave given to the committee of 5. Maintenance, past and future— Bights 

the estate of a lunatic trader to consent to an ad- of Creditors — Insolvent Estate— IQ & 17 Vict. 

judication in bankruptcy against the lunatic. Be c. 70, s. 116—25 & 26 Vict. c. 86, s. 16— Lunacy 

Lee 83 Ch. D. 216, 48 L. T. 198, 81 W. E. 802 (C.A.) Orders, 1883, 0. 85, 36, 45.] In managing tbe 

2. Conveyance by — Revocation — An in* estates of lunatics the Court will have regard to 

B^ine grantor, whose insanity was known to grantee the maintenance and comfort of the lunatic in 

at time of grant, and who has not ratified his con- preference to the claims of his cj-editors, although 

veyance after restoration to reason, may avoid the estate be insolvent. 

tbe conveyance without restitution. CftAwpoBD The Master in Lunacy made a certificate find- 

17. ScovELL - - 89 Amer. B. 768 (XT.S.) ing that the property of a lunatic produced au 

8. Cnminal Lunatic, Maintenance of- 5?™T ^^ i^i?^' pl?-n V^* ^^ ^^^^^ amounted to 

Prisoner, Maintenance of-S& 4 Vict. c. 54, s. 2- ^^000 mcludmg £2o0 for his past maintenance m 

27 & 28 Vict. c. 29, s. 2-Prisoa Act, 1877 (40 & 41 ?^ ^«.Y}"°^' ft^T^ ^""^ **"!, ^^t ?}^^"*^'^*'??? ^^ 

Vict. c. 21), ss. 4, 57.] Where a pauper prisoner ^ V?^^ *"^ ''^'^^^^'' expended by the committee ; 

without a settlement becomes insane during con- "^f^' ^^ a summons taken out under O. 45 of 

finement in a prison to which the Prison Act, t^^e Lunacy Orders, 1883, on which some of the 

1877, applies, the expenses of inquiring into hi^ ordinwy creditors appeared and claimed payment 

insanity and of removing him to 1 county lunatic «^ their debts that the expenses of past mamten- 

asylumand of his maiStenance in suchasvlum nance of the lunatic, his wife and children, must 

during the currency of his sentence are, by sects. ^ P«^/ "^ ^^J^' that capital producing £110 a year 

4 and 57 of that Act, to be defrayed out of moneys ?^^^^ ^® ^^.f^/^'' the lunatic s future n^m. 

provided by Parliament; and the effect of tho^ tenancy and that the residue should be divided 

sections is to repeal the provisions of 3 & 4 Vict. ?™°^& ^^'^ ^'^^^^^ °''^^^» ^ f"^' -Y^f ^?/if 

0. 54, 8. 2, whictmade the county liable—So held *?, ^\ * ^^f ^^ ^^ *?^ ""^"^f ,?*P^^^' ^^*^ 

reversing the decision of the Court of Appeal. ^'^^^^i^r^P^^^.^^^^^SiT^^'ft^^^^^ 

Mews t;. The Queen 8 App. Cae. 889, 62 L. J. P* ^' ^' ^^^' ^^ ^' ^' ^'^^ ^ i'JrnW 

[M. C. 67, 48 L. T. 1, 81 W. E. 885, 47 J. P. 810, L^^ ^' *' ^^* ^C^O 

[16 Cox, C. C. 186 (H. I., E.) 6. Mortgage— Payment off of— Form of 

4. Maintenance, out of what Fund-Al- Ord^—Ademption.-\ The proper form of order 

hwance to Behiive for past Maintenance— Statute ^^\ the payment off of a mortgage on a portion of 

of Limitations-Supphj of Nec^saries to Lunatic.-] a lunatics property is to payoff the mortgage^ 

Where a lunatic has property to which he is en- without prejudice to the question how the mort- 

titled for life under a settlement as well as pro- ^*g^ ^^^^ ^^ ^ be ultimately borne ; the property 

perty to which he is absolutely entitled, the Court ^^* ^ be conveyed to the lunatic but the mort- 

wiU apply the life interest in the first place to- &^&® l^*^® W °^ ^^* by transferring itto the 

wards his maintenance ; unless the trustees of the ^mmittee to be dealt with as the Court miiy 

settled property have an absolute discretion ^^J^^\\,^^ i^^i'^J^^ ^' ^^- /'J" ^^^^^^^ 

whether to employ the whole or any part of the ^86) followed. Be Mellt 49 L. T. 429, 81 W. Br. 

income for the lunatic's benefit.— -Therefore where L°^* (C.A.) 

property was held upon trust to pay the income 7. Practice — Parties entitled to attend 

in such way, at such time, and in such manner as Proceedings — Illegitimate Person — Attorney' 

the trustees should think fit towards the main- General — Attorney- General of Duchy of Lau' 

tenance of a lunatic during her life, with power caster.] A lunatic, who was illegitimate and 

to invest any surplus not required for the purpose unmarried, was resident in Lancashire, and part 

as capital, it was h^ld that the trustees nad no of her property consisted of copyholds held of the 

such discretion as would oust the jurisdiction of Duchy of Lancaster : — Held, that tiie Attorney- 

the Court to apply the whole of the income in the General of the Duchy of Lancaster was not 

lunatic's maintenance in exoneration of her abso- entitled to attend the proceedings in the lunacy; 

lute property. Gisbome v. Cfisbome (2 Ai)p. Cas. the Queen's rights being sufficiently represented 

300, ^6 L. J; Ch. 556, 36 L. T. 564, 25 W. R. 516) by the Queen's Attorney-General, who had leave 

distinguished. to attend. Be Kershaw 21 Ch. D. 618, 48 L. T. 

The brother of a lunatic lady not so found by [61, 81 W. E. 180 (CA.) 

inquisition advanced money for the maintenance „ ^ ^ - r .^ n ^ .^ . r -r» 

ofhis sister for several years under circumstances .,?' -J- l^"^""^ /^ ^/%- Pettttonhy Com- 

which left it doubtful whether he intended it for Tf fi^r./^T^^iV^?"^ ^T^S^ If it 

a gift or expected to be repaid. He died, and his ^«^' if I (45 & 46 Vtd. c 38) ss. 6 8 38. 44 62 

sister was then found to b^ lunatic by inquisition. -Settled Land Act BuUs, 1882, rr. 4, 5.] Where 

His executors having brought in a clai^ against ^}^ committee of a lunatic tenant for life wishes 

the lunatic's estate for repayment of the advances, ^l ^^^^f «« *^« }^^''S Powers coiifen-ed by the 

the Court made an allowance to the testator's above Act, and there are no trustees of the settle- 

estate for past maintenance, but limited it to ad- °^«?* '1^'^?"^' 'T *^»?*^fj^"«*^ appointed, 

vances made within six yeai before the testators ".^^^^ *^V^^^^ '"'?«''''' ^''\^^ F^?%S^ ^^^ 

^g^jj ^ Act. Be Taylor (Skinner) 62 L. J. Ch. 728, 

Wliether a person who supplies a lunatic with [*® ^' ^' *^' ^^ ^' ^' ^^ (^-^•> 

necessaries, knowing him to be a lunatic, can 9. Trustee — Stock — Vesting Order — TruS' 

maintain an action against him on the ground of tee Act, 1850 (13 <£ 14 Vict. c. 60), s. 5.] One of 

an implied contract, qusere. Be Weaver four trustees of stock having become insane, and 

(]21Ch. D. 616, 48 L. T. 98, 81 W. E. 224 (C.A.) there being no difficulty in obtaining a new trusr 
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LUKATIC — continued. 

tee to supplant him, the Court ordered a new 
trustee to be appointed in place of the lunatic, 
refusing to make an order vesting the right to 
transfer the stock in the three remaining trustees, 
which, under the ahove section, it has power to do. 
— i2e Nash (16 Ch. D. 5(»3, 44 L. T. 40, 29 W. R. 
294), and Be Watson (19 Ch. D. 384, 45 L. T. 513) 
considered. Be Ray - - 47 L. T. 500 

10. Will — Lunacy Jurisdiction — Specific 

Bequest — Order for Sale — Separate Account — 
Ademption — Lunacy Begulation Act, 1853 (16 <fc 17 
Vict c. 70), 88. 118, 119] A testator made a 
specific bequest of stock in the G. railway com- 
pany. After the date of his will he was found a 
lunatic. Under an order in the lunacy, the stock 
was sold and the proceeds were invested in a sum 
of consols, which was carried to the credit of the 
lunatic to an account intituled ** Proceeds of tlie 
sale of stock in the G. railway company.* 

In an action for the administration of the tes- 
tator's estate : — JETeW, that the specific legacy was 
adeemed by the sale in the lunacy, and that the 
consols therefore fell into the residue. — Observa- 
tions on Jones v. Green (Law Rep. 5 Eq. 555), 
and Be Leeming (8 D. F. & J. 43, 3 L. T. 686). 
Be Frbsb. Fbeeb v. Freer - 22 Ch. D. 022, 

[52 L. J. Ch. 301, 81 W. B. 426 

— Action against — Business carried on in name 

of firm— Service of writ. 
See Pbactioe — Whit. 2. 

— — Executor— Stock — Vesting order. 
See Trustee Acts. 6. 

— Jurisdiction of Court to elect for. 

See Election. 1. 

— Pauper — ^Removal — Consent of husband. 

See Poor Law. 6. 

— Trustee — Appointment of new trustee. 

See Trustee Acts. 1, 3, 4. 




M. 

MAIirrEHAKCE— Children— Security. 
See Practice — ^Divorce. 5. 

— Divorced wife. 

See Practice — Divorce. 1—4 

Infant. 

See Infant. 5, 6. 

— Lunatic. 

See Lunatic. 3—5. 

VAIHTSKANCE OF ACTION— Common Literest, 
ichat amounts to."] The Plaintiff having sat and 
voted as a member of Parliament without having 
made and subscribed the oath appointed by the 
5th section of 29 & 30 Vict. c. 19, the Defendant, 
who was also a member of Parliament, procured 
C. to sue the Plaintiff for the penalty imposed by 
that section for contravention thereof. C. was a 
person of insufBcient means to pay the costs in the 
event of the action being unsuccessful. After the 
commencement of the action the Defendant gave 
to C. a bond of indemnity against all costs and 
expenses he might incur in consequence of the 
action. It was ultimately decided in the House 



MAIHTEKAKCE OF ACTlOlf'-conHnued. 
of Lords that the above-mentioned section dopt 
not enable a common informer ^to sue for the 
penalty, ^nd that therefore the action would not 
lie. The Plaintiff brought an action for maiitte* 
nance against the Defendant: — Hdd, that the 
Defendant and 0. had no common interest iii 
the result of the action for the penalty ; that the 
conduct of the Defendant in respect oi suck 
action amounted to maintenanoe; and that the 
action for maintenance was therefore mainti^iio 
able. Bradlauoh v. Newdeoate 11 Q. B. D. 1, 

[52 L. J. Q. B. 464, 81 W. B. 792 



Company — Deed of arrangemt nL 

See Company — Winding-up. 18. 

XALICIOXrS PBOSECUTIOH — £6a809Mi&76 €nd 
Probable Cause — Burden of Proof — Direction to 
Jury.^ In an action for malicious prosecution the 
burden of proof as to all the issues arising therein 
lies upon the Plaintiff; and although the Plain- 
tiff proves that he was innocent of the charge laid 
against him, and although the judge in onier to 
enable himself to determine the issue^of reasonable 
and probable cause, leaves subsidiary questions of 
fact to the jury, nevertheless the onus of proving 
the existence of such facts as tend to establish 
the want of reasonable and probable cause on the 
part of the Defendant,* rests upon the Plaintiff.— 
Decision of the Queen's Bench Division reversed. 
— The Plaintiff, a surgeon, had attended one M. 
for bodily injuries alleged to have been sustained 
in a collision upon the Defendants* railway. M. 
brought an action against the Defendants, which 
was compromised by the Defendants paying a 
large sum for damages and costs. Subsequently 
the directors of the Defendants company, having 
received certain information, caused the state- 
ments of certain persons to be taken by a solici- 
tor; these statements tended to shew that the 
injuries of which M. complained were not caused 
at tlie collision, but were produced wilfully by 
the Plaintiff, with the consent of M., for the pur- 
pose of defrauding the Defendants. Tliese state- 
ments were laid before counsel, who advised that 
there was good groimd for prosecuting the Plain- 
tiff and M. for conspiracy. The Defendants ac- 
cordingly prosecuted the Plaintiff, but he was 
acquitted. In an action for malicious prosecution, 
the judge directed the jury to find whether the 
Defendants had taken reasonable care to inform 
themselves of the true state of the case, and 
whether they honestly believed the case whieh 
they laid before the magistrates ; the jury having 
answered these questions in the affirmative the 
judge entered the judgment for the Defendants :— 
Heldf that the direction to the jury was conre6t, 
that upon the facts and the findings of the jury, 
the Defendants had reasonable and probable 
cause for prosecuting the Plaintiff, and that tie 
judge had rightly entered the judgment for the 
Defendants. Abrath v. North Eastern Bail- 
WAT Co. 11 Q. B. D. 79, 440 ; 52 L. J. Q. B. 852, 
[620, 49 L. T. 618, 82 W. B. 50, 47 J. P. 698 (CA.) 

2. Beasonable and Probable Cause — Mqli- 

cious Presentation of Petition to wind-up Trading 
Company.^ An action will lie for fsdsely and 
maliciously and without reasonable or probable 
cause presenting a petition under the Compeniee 
Acts, 1862, 1867, to wind up a trading company. 
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•wn Although no peooiUM; low or special damage 
lo the oompCHiy obq be proved, for the preaento- 
Mon of the petitu>n Is, from its very imtiire, calcu- 
lated to iiqum the credit of the company.— The 
fier«ndanCwbo had 1>een e, th&rehaldei in the 
nalDtiff oompMty, iustruoted oertaiQ brohere to 
MllhuibMeaiMid^giiedatraasfei. Thehrokora 
IsCocBwd him th>t thej oould not sell the Bbatea, 
bit tke tMUuTeT ma not returned to him. After 
vaitillg ten or eleven days he presented a petition 
ip wind np the compan? on the ground of fraud 
ft ita fblniatioii, and of the impoeaibility that it 
Oonld nnr on bosineM at a prolit. At the time 
of pieienting the petition the company, which 
vas a trading company, had property of a large 
amount, uid ila debts were trifling. The Defou- 
oant wa« not then m fact b sharehotdGr; hii 
dlftTM had been sold, and the transfer had been 
d. Upon discovering that his shares had 
1, he gave notice that the petition would 
be withdrami, and it was ultimately diemisscd 
yiQ|ont wrtft Tho company having brought an 
Srotion ^ot falsely and maliciously and witliout 
TCMonable or probable cause presenting the peti' 
Ifion, at the trial no proof of damage to the com' 
Jft^J WBB given beyond the liability to pa; its 
Qvni ooata of defending itself against the petition ; 
ioA upon this ground the company was non-suited 
jjt the close ofiU case :— H«Id, (hat although the 
mbility to pay " extra ooats " was not a ground of 
legal damage, neverthelesa the nonsuit was wrong, 
ind tk new trial most be had, because an action 
would He tot lalsely and maliciously and without 
leaaonabla ta probable cause presenting the peti- 
tioa to wind up, which was necessarily injurious 
to the credit of the company : —ifeM. further, that 
u at the time of presenting the petition the com- 
pany wat an exiitiug and going concern, and bad 
nloable property and was solvent, unless other 
foeta oould be ihewn, there was a want of reason- 
kble and probable cause for presenting the peti- 
tion, and the opinion of the jury ought to have 
been taken whether the Defendant had beeu 
aotuated by malice ^—ITelii, further, that if the 
Defendant as a matter of business ought, in the 
Opinion of the jury, to have inferred from the 
fcOore of the brohers to return the transfer, tliat 
tba ahana had been sold, the Defendant would 
ham had no reasonable or probable oatise to snp- 
Mae that he was still a shareholder, /ohiuon v. 
Xnermm (L. B. 6 Ex. S29, 40 L. J. Ex. 201, 
29 L. T. 887) commented ttpon. Qcabu Hill 
Gold Hiximo Co. v. Etre - 11 Q. B. D. 671, 
pn I. J. a. a ttS, 49 I. T. 840, II W. B. 66B (CA.) 

XUIA— Law of. 

8ae Colonial Law. 9. 



mpany 
Bee Company — Mana 

jQBticea — Prison — Governor — 
Compensation. 
SssPbuoh. 
~ Unnicipal election — Eipenaes of Election 
Oonrt— Bate. 

Sea UmnOIPAL COBPOBATION. 4. 

Bet PsAonoB— MAijDAHne. 



HJUrSAMUB— continued. 
Befusal of magistrate to is 

Sf« POOB K»TE. 1. 

XAK'SIBTANT—Licence to keep. 
Sse Revencc 2. 

xursLAireETSB. 

See Criminal Law. 18 — 20. 
HABQVSAL ITOTEI—Btatnte. 
See Statotk. 1. 

KA&m issuBurcx. 

See Insdbahce, Uabike. 
KABimil IIER. 

See SiiiF— Haehtihe Ltbh. 
lURKZT ~ A ncUnt MaTket — Diaatbanee^AeUoa 
hy Owners of TolU — Xnadfqua/:y of Acconmodo- 
tion-l The Plaintiff's were owners of the fran- 
chise of the 8. fruit and vegetable market, deriving 
their title from grants of letters patent in the 
reigns of Charles IL and James IL The Defen- 
dants, a Railway Co., established at their goods 
sfation at B., less than a quarter of a mile from 
the B. market, a new market for fish, fruit, and 
vegetables : which they at first advertised as a- 
" market," but afterwards snbalituled the title of 
"depfit." The Plaintiff's having brought an 
action for an injunctioQ t« restrain the Co. from 
carrying on their market, on the ground that it 
was a disturbance of the PlaintiSb' market rights 
and a fraud upon their market, and prejudicial to 
the ownership thereof, the Defendants alleged 
that the S, market was wholly inadequate to the 
wants of the neighbourhood, and that such inade- 
quacy was increased by the fact that the Plain- 
tiff's devoted the whole space of the 9. market lo 
tenants by the year and for other periods, thus 
depriving the public of accommodation: — Held, 
that the injunction must be granted, for the De- 
fendants would not be justified in establishing a 
market which interfered with the Plaintiffs' legal 
rights, even if there were evidence that the ao- 
conuDodation of the 8. market was insuflScient, 
which was not proved to be the cose. QoLsaH [d p. 
Gbeat Eastbbs By. Co. - - 4T 1. T. TI7 
[OrdBT Tariad by C. A., W. H. ISSS, p. ai9] 

S. Slatutory Market — Exiinguahmeat of . 

Old fVnnpAiM by Staiute— J«a(«r6on«i ofXarkeC] 
Under the powers of an Act of 1844, the oorpora- 
tion of Manchester purohased the manorial rights 
of tlie manor of Manchester, which was oo*iten- 
sive with one of the sii townships included in the 
borough. Among these rights was an ancient 
franchise to hold a market, which appeared to 
have been a Saturday market. After this, by the. 
Manchester Market Act, 1846, the eorporatioa 
were empowered to hold markets on such days aa 
Ihey should think fit at any places within the bo-. 
rough which tliey should appropriate as market 
places, and to charge any tolls not exceeding 
those mentioned in the schednle to the Act 
(which were higher than the old acoustnmedtoUaX 
and to make certain charges for weighing which 
could not have been made under the cdd franehiae : 
— Ssid (sfflrmlng the decision of the Vioe-Ghan- 
oellor of the county palatine of Lancaster), that 
there being under the Act a change of time, a 
(^nge of place, an alteration of the old charges, 
an impoaibonof new charges, and an extension of 
the market from the tuwuahip to the boroogh, the 
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lUKKET — eontirmed. 

effect of the Act van to give the ootporation "em 

riKhtB uf holding moikcls in Bubntitntiou for the 

old franohiBe, and thut ihe old fiancbise was ei- 

tinguinhed. 

The oonxmtion bronght an action to reitisin 
the Defendants l^KiiaBelluigeegB and dried fish on 
market itaya in their shop. The shop wua ritnate 
ill a street which adjoionl one aide of ntie uf the 
PlaiDliffa' maikets, and waa on Ihe opposite lide 
of the etieet from, hut not opposite to, the entrance 
from that attt et to the market. Tlie Defendiinta 
only sold their own goods in Ihelr shop in the or- 
dinary course of hnsinees : — HM (afhrniing the 
deriaion of the Vice-Chiinoellir), that this was no 
disturbance of the statuliiry right nf niHrket 
Makchestbb (Mayor of) c. Ltons 22 Ch. D. SBT, 
[471. T.en(O.A.) 
• Tolls— Bat«Abilitj— User uf soil. 

See PeoB-BAiE. 6. 
lUBUAeX— Bestniint of. 

See Restbaikt of Mabriaob. 
Solemnization — New parisli. 



dWifb. 
nappTim TOnS'S FBOPEBTT ACTS. 

See Hehbahd and Wife — Habbied Wo- 
men's Phofebtt Acts. 
1CA8SE8— Trust tor—Perpetuity. 

See Will— iKTAUD Tbcht. 3. 
__ Jfshqi. 

See Sbu' — Hastek. 
HASTSE Aim SEB7AVT — Ccmn 
ment — LiabilUy oj Matter for Negliger 
Servant — Evidence of iHCurBBeleaee — Oatu of 
Proof.'] The deceaecd was employed, with others, 
to shift a cargo on the DefendaDts' vessel. Upon 
going on board, tlie namcB of the men employed 
were taken down by one of the officers, who iold 
iliem to go down twtween decks to have Buppei. 
In going below it was neceieary to pass round an 
open hatchway, which was inaufliciently lighted, 
and tli« pass)^ round which jwaa obstructed. 



n Employ-' 



Seld, that, even assuming . ^ 
tiegligenoe of a fellow-eerirant of the di 
and Uiat, as there was no evidence of the negli- 
Rent employment by lie Uefendanta of the in- 
competent fellow-servant, the Plaintiff suing for 
damages for the death of the deceased was rightly 
n<m-Buited. It is not true as a general proposition 
of law tliat a negligent act or default on the part 
of a servant is in itself evidence of the incom- 
petence of such servant. Upon a plea traversing 
negligence by the Defendant, the defence tl.at 
the injury oomplained of was caused by the 
negligence of a lellow-servant is open. M'Cahtht 
«. Bbitibh tlHiFOWNiBS' Co. - 10 L. E. It. 8S4 
iSee idto Bybmb v. t enneu., ib. 397, n. ; aiitM 
affirmed by C. A.) 

2. Common employment — NegUgence — 

Action by servant against f^lo^'- servant, for in- 



KASTEB Ain> BERYiST—eontinneA 

jury canaed by liis negligsnce; HeiA, maintain- 
aUe. <^BOSNE V. Mobgah 39 iimer.K. 437 ill.&.> 

S. Matter'i LiabiZity — Emj^oj/ers" Liii- 

baity Act (^ A U Viet. e. JZ), t. fi—A,i£on in 
CoatUy Court^Beiaovai o/.] By the Empliijcm' 
LiabiUtj Act, 1880 (43 & 44 Vict, c 42), a. G. 
" Every action for recovery of compensation nnder 
thiB Act shall be brought in a County Cuurt. but 
may, upon the application of either Plaintiff or 
Di:'fui]dant, be removed into a superior Court in 
like manner and upon the same conditions as an 
action commenced in a Coonty Court may by law 
be removed."— A Plaintiff having brought in ths' 
County Court an action ngainst hie omployen^, to 
recover compensation mider the Act for an injuty 
through the breaking of a chain, npplied for a 
certiorari to remove the action into ttie superior 
Court on the gronnd that his notice given under 
llie Act was defertive; tluit he deaued to con- 
solidate the actios with one brought by him in 
the superior Court lii recover damages for the 
sjme injury from the Defendants on their common 
law Ii]ibdity ; and that the qiieations sriaing were 
i<f c naidcrable complexity and lugal difficulty : — 
Held, tlmt the powr of removal ought only to be 
eietolsed in exceptional cases, and that no soch 
special grounds bad been shewn bs to induce the 
Coiirt in its discretion to grant the application. 
SIl'NDAT V. Thames Ihonwohss and F^bipbuldimq 
Go. 10 a. E S. US, 62 L. J. d. B. 119, IT Li T. SSI 

4. Mailer i JAability^Emphyers' Lia- 

baUvAcl, 1B80 (43 * 44 t'iet. c. 42), i. 1, su5-». 1 
— " I>e/«ci in CoruHtioa of JlfacJii»«r]/,"] Where. 
macliini'ry is unsuitable fur the purposes for which 
it ia used, it cornea within the above aub-seotion, 
which docs not E^ply merely to machinery which 
baa become defective He^x v. Saui elson 

[13 Q. B. D, 30, 49 L, T. 474 

9. • — — Hasier'i Liiilntity — ^mplo^erj" Lia- 
batty Act, 1880 (4it & U VM. r, 42], «. 1, »<tb-t. 1 
— Defect in OnulUiim of Way — OhstrwHonS] A 
workman was employtd in the Defendants' imn 
work^ and pert of his duly was to take irm va 
balls, by means of a two-wheeled car, along a 
roadway of iron plates. While he was so cngi^ed 
the car strucii against a piece of a substance used 
for lining the furnaces, which had been negli- 
geiilly placed projecting into the roadway, snu a 
bell tell on him, causing personal iiijuriei* froia 
which he. died. In an action against the em- 
ployers : — Held, that the obstmctiun caOEcd by 
the anbatance projecting into Ihe roadway was not 
a defect in the condition of the way .within Iha 
meaning of the Employers' Liability Act, 18P0, 
B. 1, Bub-s. I, and tlmt the Defendaids were not 
liable. McGiFFiB (w McGiffek) v. Palmer's 
SuiFBUiLDiMG Co. 10 Q. E S. G, 62 L. I. Q. B. Sti, 
[47 L. T, 346, 31 W. E. 118, 47 J. F. 70 

B. — Mattteri Liability — ^^mpiouere' Lia- 
bility Act, 1S80 (43 4 44 7iel. e. 42), c 1, nA-i. 5 
—" Locomotive Engine " — Steam Cmne-J A Bteiiiu 
crane, no fixed on a truck that, by meana of shift- 
ing gear, the ateam powtr i(an he applied to the 
aue of the truck so as to propel it along a line of 
railway, and used for liiling materiaje for con- 
within tbeabove Act. McBPBT ti. WllBON fiSLJ. 
[Q. B. 1124, 4B L. T. 783, 47 J. F . MS, 43 ]. F. Df 
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VASTER AKS SIBTAHT— eonlfnuei. 

T. JXtuter'e Liability — En^Umenf Lia- 

laOf Ad, 1880 (*3 * 14 rW.e.42t,a I (mrfM-.B). 
*. S—Negligence- — C/mmon Employment — " Ftnoa 
kaving taperintendenea entmtled to him."] The 
Plaintiff and nne J. vere cmplojed wilh others 
by the Defenilanle in loading Backs of com into 
the hold of a ship. J.'g duty wot to gnide the 
beam of the crvne by iQeSJis of a guy-rope, and io 
ffive ilirectirma whta to lower and hoist the chain. 
Ha neglected to lUe the guy-rope, and the saotB 
in conspquence fell down the hatchway, and liurt 
the Plaintiff, who was wurk'ng in the hold : — ■ 
Held, tLflt J., »&a "eu^cagcd in manual lubour," 
Md waa ni>t "n person having euperiutendcnce 
oitrustud to bim, witbin the meaning of the 



N.1VIOATI0H Co. 10 Q. B. D. 366. 82 I, J. ft. B. 
[260^ IB L. T. SSB, SI W. K. Bbi, 47 J. F, 327 

8. Uatl«r'$ Liabilily-^EmpIoyeTi' Lia- 

hauji Jet, 1880 (43 * 44 Vict. o. 42), i. 1, ml>^. S 
t/egligetux — Common Employment — Bailway Co. 
— Pertoa having "idiarge or control" of foiita] 
In an action tnr comjiensatiun under the Employ- 
era' Liability Act, 1880, the evidence rhewedtbat 
it was the duty of F., a workman employed in the 
signal depiirtment of Ihe Defendants' railway, to 
clean, oil, and ndjust the points and wires of the 
locking apperatuB at vannusplacEB along a portion 
of the line, and to do slight repairB; that tor thefe 
purposes he waa, nitli several other men, eubjecC 
to the orders of an inspector in the same depnrt- 
ment, who vas reeponuble for the points and 
locking gear, which were moved and worked by 
men in tliesignal boies, being kept in proper oon- 
ditiim ; and that F., having taken the cover off 
some points and locking gear in order tn oil tliem. 
negligently left it projecting over the metals of 
the line, whereby injury was caused to a fellow 
workman :— n«M, that (here was no evidence for 
the jury that F. had " charge or control" of the 
points within the meaniug of b. 1, snb-s. 5, of the 
Employers' Liahilily Act, 1880, so as lo make the 
Defen^nts liable for hia negliirence. GlBBS c. 
U. W. Rt. Co. 11 Q. B. D. 22, 4B I. I, 840, 

[81 IT. B. 72S (Kfflrmed by C. A., W. B. 1884, 12] 

9. Jlforf«'» LiabUily— Employer/ Lia- 

baify Act, 1880 (43 * 44 Viet. c. 42), «. 1 (3)— 
Segligence of Foreman.] The Plaintiff, who waa 
Dnoer 15, was a van guard in tlie Defendants' 
etnploj. By one of the Defendants' rules (of 
which the Plaintiff knew), a van guurd under 15 
was never to drive a van, bnt. on the occasion in 
queation, the Plaintiff was ordered by the Dcfi n- 
danta* foreman tu drive a vunload of flah, for 
which he would receive eitm pay. In driving the 
van Die Plaintiff waa thrown from hia seat and 
received serious injuries, for which he brouglit 
this action nKHin^t the Defendants: — Held, thai 
tlie Plaintiff could not recover, the order of the 
foreman not being one he was bound to obey. 
BcKKBB V. Midi aud Railwat Ca 47 L. T. 476, 

[31 W. B. 231 

10. Maetfr'i Liability — Employers' Lia- 

bUity Act, 1880 (43 * 44 Vict. c. 42), I. 1—Negli- 
gtnce lekilel in the exereiie of Superintendence — 
S^erintendent atiiititig in Manual Loftour.] An 
employer may he liable under the Einployera' 



I HASTES Airs SSaTAKT— contuiueil. 

Liability Act. 1880, B. 1, where peraonal injury is 
caused to a workman (sub-a. 2), "by reason of (he 
I negligence of any person in the scrvioe of the 
FNipliiyer vho has any superintendenie entrusted 
I to Lim whilut in the exercise of such superinten- 
' dcnce,'' although the B^perlntenden^ when negli- 
genl ta voluntarily aaaiating in manuiil labour. 
OsuOHNX (or Ubbobh) t>. Jacebon & Tunn 

[11 ft. B. D. 619, IB I. T. 643 

II. Mcufer'i Liability — Employeri' Lia- 

brnty AeU 1880 (43 4 44 Firt. c. 12). i. 7— Notice 
of Action — Defalt in.] 'Where a notire of iiyuiy 
under the abuve section omits to give the date of 
the iojury, this U a" defect " within tiie section, 
and does not invalidate the notice unless the De- 
fendant lias been mialed tliereby. Gasteb v. 
Dhvspalb - - - - S3 W. B. ITt 

13, Mailer t LtabUUy— Employer^ Lia- 

bilily Act, 1880 (43 4 44 Fief. e. 42), i. 1, lah-f.^ 5 
" SaUway.''] The meaning of the term " rail- 
way '' OS need in the 5th sub-section of the 1st 
acction of the Employers' Liability Act, 1880, is 
Dot confined to railways belonging to railway 
rompanies auch as are subject lo the provisiona of 
(he Railway Regulation Acta ; but the sub-section 
app'iea also to a temporary railway laid down bj 
a contractor for the purposes nf tho conatruotion of 
works. DocoHTT v. Fihbank 10 ft. B, D. 3S8, 
[92 L. J. Q, S. 4S0, 48 L. T, S30 

13. Xtuter't Liohility—Employer^ Lia- 
bility Ai4, 1880 (43 4 44 Fte( c. 4 2), >. &-8ervatU 
not directly engaged by Muster.] In an action 
For damages, brought by the willow of a miner, 
killed whilst working in a lime-quarry, against 
the tenaata of the quarry, the Plaintiff averred 
Ihat the working of tho pit waa carried on under 
tlie auperiDttndcnce of a general and an under- 
jrround manager, appointed by the Defendants, 
who were in the habit of arrauKiug with certain 
of their men to excavate porttonsof the limestone 
nt a certain rate per ton, and autborizing them to 
employ. the necessary workmen : tbat at the date 
\>l the accident one of the faces of the pit was 
wrought undc:r such arrangement by X,, that the 
Jeceased wua eiig^iged under M. aii a workman, 
md, while so employed, wns killed by a fall of 
-■ock through the fault of the Defendants, or of 
.he general or the underground manager, or of 
U. : — Seld, that, on the above averments, the Act 
applied, nnd that tlierefore the action was main- 
tainable, MoBBiaoH V. BiUbh Je Co. 10 C. of 8. 
[Caa. 371 (Bo.) 

14. Jlfogter's Liahilify — Employert' Lia- 

Ulily Act. 1880 (43 4 44 Vict. e. 42), a. 2, tuht. 3 ; 
8 — " Worlanan" -^ Contr^»iiOTy Negligence.] 8. 
was a slater, paid by the piece, and employed by 
the Defendant to itlate a house. The sogffalding 
»f the house was manifestly defective, and this 
vas (aa 8. knew) known to tlie Defendant. Whilst 
S. was going up a ladder, the acaflblding gave 
way, and S. tell lo (ho ground, receiving injurits 
of which he died : — Held, that he was a workman 
witliin a. 8 of the above Act, and that hi» widow 
was entitled (o compenaation under the Act. 

Semblr, the defence of contributory negligence 
is not done away with bv the Act. Btcabt d. 
EviSB - - 49 i. T, IS8, 31 W. B. 706 
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MA8TEB AHD XRYAWt—'eotUinued. 

16. Master's liability — Negligence of 

servant — Course of employment — A toU-^ate 
keeper, having charge of the gate at all hours, 
but not required to collect toll after 9 p.m., let the 
beatu of the gate down upon the Plaintiff, who 
was endeavouring to go through after that hour, 
and injured him: — jHeld, that the company em- 
ploying the gate keeper was liable. Noblesville, 
&C.J Co. V. Gaube - 40 Amer. B. 224 (U.S.) 

16. MoMtei^ 8 Liability — Servant knowingly 

using insufficient Material,'] In an action by a 
miner agsinht his employers for damages for injury 
sustained in an accidt^nt caused, as he alleged, by 
their furnishing liim with insufficient and unsuit- 
able pieces of wood, known as ^sprags," he 
averred that he was well acquainted with the 
work he had to do, and the nature of the ^' sprags " 
necessary to do it, and that he had twice com- 
plained to the foreman about the want of proper 
** sprags,'* and had on the last occasion been in- 
formed that there was no wood in the pit suited 
to the purpose : — Held, that his averments shewed 
that he was aware that his implements were in- 
sufficient and unsuitable, and that he incurred 
danger by continuing to use them, and therefore 
ijaai he had no claim for damages against his 
master for the alleged injury. M'Gee v. Eolin- 
TuN Ikon Co. - - 10 C. of S. Cas. 955 

17. •» Notice of Dismissal of Clerk.'] A sta- 
tionery clerk in a telegraph office at a salary of 
£135 per ann., payable fortnightly, found to be 
entitled to a month's notice. Yibebt v. Eastebn 
Teleobaph Co. - - - 1 C. ft £. 17 

Master's liability — Servant of Gas Co. — 

Negligence. 

See Gaswobks Clauses Act. 1. 

teamen. 

See Ship — Seamen. 

MATTBITIUS— Law of. 

See Colonial Law. 10. 

' Actio personalis moritur cum persona" 
See Executob — Actions. 1, 11. 
Pbacticb — ^Pabties. 5. 
Tbespass. 1. 

Quicquid plantatur solo solo cedii/* 
See Mine. 2. 
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I'S COUBT — Practice — Execution issued 
from High Court upon Judgment of Mayor^s Court 
; — Mayor's Court of London Procedure Act, 1857 
(20 & 21 "Fict c. clvii.)j s. 48 — Borough and Local 
CourU of Becord Act, 1872 (35 & 36 Vict. c. 86), 
s. 6 — Statute, Construction of— Repeal by Implica- 
tion — Permissive Words.] By the M«yor's Court 
of London Procedure Act, 1857, s. 48, execution 
might be issued in a superior Court upon a judg- 
ment obtained in the Mayor's Court. By the 
Borough and Local Courts of Becord Act, 1872, 
8. 6, where final judgment has been obtained in 
any local Court for a sum not exceeding £20, 
^ such Court shall be at liberty to send a writ or 
precept for. the recovery of the same to the regis- 
trar of any County Court within the jurisdiction 
of which the Defendant may possess any goods or 
chattels .... and thereupon the high bailiff of 
such County Court shall execute the same in the 
same manner as- if such writ or precept had been 
issued out of such County Court " : — Held, that 



TKAYGR^S COTTRT— continued. 

the two statutes were not inconsistent, and that 
the Mayor's Court of London Procedure Act, 1857, 
s. 48, had not been repealed by the Borough and 
Local Courts of Becora Act, 1872, s. 6 ; and that 
notwithstanding the latter statute execution might 
be ItMued in the High Court of Justice upon a 
judgment for a sum not exceeding £20 obtained 
in the Mayor's Court. Painb {or PATins) v, 
Slateb - 11 d. B. D. 180, 52 L. J. Q. B. 889, 
[48 L. T. 088, 81 W. B. 941 (e JL) 



2. 



Jurisdiction — Power to give Judgment 



under 0. XL., r. 10 (1875)— Jwdtcaitirc Act^ 1873, 
s. 89.] The Judge of the Mayor's Court, London, 
has no power, on a motion before that Court for a' 
new tiial, to direct judgment to be entered for 
either of the parties in the action as a Judge of 
the High Court can do under O. xl., r. 10, no 
rules having been made for applying the rules dT 
the Judicature Acts to that Court, and no such 
power being given to an inferior Court bj s. 89 of 
the Judicature Act, 1873. — Where, notwithstand- 
ing^ such want of power, the Judge of the Mayor's 
Court has acted as if he had such power, an 
appeal will lie to the Court of Appeal in resjpect 
of his having so erroneously acted. Pbyob v. (3nT 
Offices Co. lOd. B.D. 504, 52 L. J. Q.B. 868^ 
[48 L. T. 688, 81 W. B. 777 (OX) 

MEASTTBE 07 DAMAGES. 

See Damages. 1 — 6, 11, 12. 

KEAT — Unfit for food — Exposure for sale- 
Seizure. 
See Public Health Acts. 6, 

XEMOBAHDUM 07 ASSOCIAHOK— Variance of 

articles from. 

See Company — ^Abticlbs. 1. 

MBBCHAHT SHIPPIKO ACTS. 

See Ship — ^Mebchant Shipfino Acts. 

MZBOEB — Of mortgage in judgment — ^Interest. 
See Bankbuptcy — Composition. 8. 
Mobtoaoe. 13. 

MESNE FB07ITS— Trespass for— Holding ov^* 
See Landlobd and Tenant. 14. 

METEE— Cost of-~SuppIy of water for bath. 
See Watebwoeks Company. 1. 

METB0P0LI8 — Metropolis Improvement Acts — 
Commissioners of Sewers — Powers of, to take Land 
for Improvements — Right of Pre-emption — Jm- 
plied Repeal— ''^Necessary.""] Sect. 80 of 57 Geo. 8, 
c. xxix., does not authorize the Commissioners^ 
Sewers to adjudge an entire house '* necessary " 
to be taken for the widening of a strebt» and- to 
proceed to take it down, when in fact only a part 
of the house is required for the physical widenifi^ 
of the street, with the object of reselling the 
remairlder at an increased price, and applying the 
proceeds to a general bcheme for widening ih» 
street. — Thomas v. Daw (L. R. 2 Ch. 1, 86 L. J. 
Ch. 201, 15 L. T. 200, 15 W. R. 1 13) and GdUoway 
V. London (Mayor of) (L. R. 1 H. L. 34, 35 L. J. 
Ch. 477, 14 L. T. 865, 12 Jur. 747) distinguished. 
The Act 14 & 15 Vict, c xoi, s. 54, does- not 
deprive persons whose lands have been taken 
under the former Act of the right of pre-emption 
given by s. 96 of that Act. Gabd v. Gommis- 
6I0NEBS OF Sewebs - - - 48 Lr T. 885 
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■RBOFOUS— eonjinued. 

8. MatropoUt Managemenl Ael», 1S55 

(18 r£ 19 ViA c. 120), a. 96, 105. 2S0 : awl lSt>2 
(25 £ 26 Viet. o. 102), .. 77— JVejo Street carried 
WBr fioitiMii by Bridge — Own«r of Land bounding 
•r abaUing on Nea Slreel^Bailway belota Lei>el 
•f Nea Mreel] A Toilway lino no in a deep 
cutting mnoh below tbe level of a highway, whioli 
was oaixied over the railway (nearlj at tiglit 
ansles) by $, briJge built by the railway company 
tuuler ststatoiy powers and in pursuance of aa. 41- 
Sl of the Eailwayg Clauses Act. 1845. The pom- 
p^ of tbe bridge coufiiated of two walls resting 
upon aiobee which had their foundations (outside 
tne lines of the roadway) Id the railway company's 
land. Tbe walls were not used by the company 
otbenrise than ai fenoea for the bridge. The dia- 
triet board of works having paved tbe highway, 
trhiob wa« admitted to be a new street within 
■.lOdof the Metropolis Btanageinent Act, 1855; — 
Held (by Lords Blaekbara, Watson, and Fitz- 
Gerald), revendog tbe division of the Court of 
Appeal, that, assomiiig the fcDce walla to be the 
railway company's laud, the company were not 
"owners of land bounding or abutting on" the 
hi^way within s. 77 of the Metropolis Manage- 
ment Act, 1862, and w<fre not liable aa owners of 
tiie fence walls to contnbnte to the expenses of 
paving. 

Held, also, by Lords Blackburn and Watson, 
that the railway line and slopes being mnoli below 
the level of the hi;{liwuy, the company were cot 
in respect of such line and slopes "owners of land 
buuniung or abutting on " the highway within the 
above section, and were not liable osownersof the 
line and slopes to contribute to tbe cipcnsea of 
paving. Gbeat EifTTEBN Bailway Co, o. Hack- 
NET BOABD OF WOBES S App. Cai. 687, 52 1. 1. 
[M. C. lOfi, 48 L. T. S09, 31 W. B. 769 (EX., E.) 

8. ■ ■ ■ MetropotU ftfonagenieni Act, 185.'> (18 
<C 19 Vict. e. 1 20X »■ 5i, 60— Veflry—MeniLer inle- 
rtded ia Contraet — Acting at Jfemtei — Fenally — 
Etidestee — Minu(8-tooft.] Thebrotherof the Defen- 
dant entered into a contract with a vestry consti- 
tuted nnder the Metropolis Management Act, ISS.'i, 
and in order to enable hint lo carry it out, borrowed 
money from the Defendant, who by way of securiW 
took an aadgument of the contract. Afterwards 
the Delends^t was elected a member of the vestry. 
An action for penaltiea having been bronght 
seainet the De^ndant for acting aa member of 
the vestry, an attendance-hook of the members 
aigned by the Defendant and tbe minute-book of 
the vestry containing hia name an a member in 
attendiinoc were put in as evidence nt tlie trial : — 
Seld, that a. 54 of the Metropolis Management 
Act, 1855, applied to contrsicte made aa well 
bttfore aa after tbe election of a member, and that 
the Defeni^nt was " iBterLBtM " in the contract 
iDqnestiou within the meaning of that section; 
that there was evidence under a. 60 that the 
DefendanthadaotedasmembBrofthn vestry; and 
that he was habla to penaltiea for having acted 
afhrhe had "ceased to be a member. Hdn- 
Jdires V. WiLUAHeoN. (No. 2.) 11 Q. B. S. 533, 
tS2 L. I. Q. B. 116 ,1S L. T. 361, 32 W. B. 287 (C A..) 

4. JtfefropoJt) MoHagniaenl Amendmeni 

Jet, 1862 (25 A 26 Vict, c lui). m. 74, 75— Ge- 
leofBuSdiagt — Frtmiage — Jitriedictton — 



1IZTB0F0II8— conCinusd 

MagittriMi Order— ATcMteeft Cerlifieaie — 7n- 

junction.'] B., the owner in fee of a piece of land 
covered with old buildinga and having a frontage 
towarda the K. Bead on the N., and C. Place on 
the 8., gained, in Oct. 1875, the approval of the 
Metropolitan Board of Works to a new street 
across the property from N. to S., his intention 
being to pull down the old buildinga and erect in 
tjjeic stead new dweUing-housea. In Oct. 1881, 
the Hme of buildings in the new street (caHed t). 
Qardena) was cerUQed by the architect of tbe 
Board, At that date certain premises were baii^ 
erected by one E, on a site at the N.E. cijmer :tf 
the D. Gardens, having a frontage on the K. 
Road, and projecting towards the W. 7 feet beyond 
tlie certlfled building line of D. Ganiens. In 
Jan. 1882 a magiatrate, on the application of the 
K. veetry, ordered that so much of the premisea 
aa projected beyond the building line of D. Gardena 
should be demolished. B., who was the mortgagee 
of the premiacB, having moved for an injunction 
to restrain E. and the K. Vestry from demolishing 
any pari of the premiaee : — 3dd, that he waa en- 
titled to the injunction, for, under the above 
sectiona. it was not neoessary that the premise! 
should conform to the building lino of D. Gardens, 
aa they could not be considered as being in D. 
Gardens, their frontage being in ihe K. Boad. 
Auckiand (tord) V. WeetmiMter Board of Woritt 
(L. B. 7 Ch. App. 597, 41 L. J. Ch. 723, 26 L. T. 
961, 20 W. B. 845) followed. BaBUiw v, &r. 
Mabv Abboti's Vestbv, Ka^iamGiVN 53 L. J. Ch. 
[SB, 4B L. T. 84B, 11 W. B. 514 

, HdroyolU Toa Bridget Act, 1877 (40 

it 41 Vict, c xcix,} — Ciympentatiint for Lou of 
O^ice.'] liy the above Act the Metropolitan 
Board of Works were authorized to puiehiiBe, 
among others. Ihe D. Bridge, and to make allow- 
ances to certain persons, including clerks, but not 
solicitors, whose offices were deatroyed by the 
purchase. The amount of such allowance was to 
be estimated by the average of the emoLumenta 
actually received during the two years next pre- 
ceding the date of the AoL ThePlaintitf hud been 
clerk of tbe D. Bridge Co., in receipt of a salary, 
of payments for acting as the Co.'s solicitor, and 
also of commission for collecting their rents. All 
this work had invariably been done by the clerk 

gbo bud always lieen a solicitor) ; tJiougli the 
.'b Act gave them power to appoint a solicitor 
and a receiver as well as a clerk : — H^d, that the 
Plaintiff was entitled to an allowance in respect 
of his emoluments as solioitor and collector aa 
well as clerk, it having been the Co.'s practice to 
combine these offices. Drbw v. Metsopoutan 
BOABD OP WOBBS - - - 47 L. T. 616 

6. — XetropolUan Building Ad, 1855 (18 <£ 
19 Vict. e. 122X m. 27, 28. 106— Appeal^Convitt- 
(ton— Pnited Bitildingg— Party-wail.} By B. 9 of 
the Metropolitan Building Act, 1855, an uddititm 
t« an old building is aubject to the regulationa (J 
tbe Act ; by s. 27, rule 4, certain buildings con- 
taining more than 216,000 cubic feet are to be 
divided by party-walls; and by s. 28, rule 2, no 
buildinga shall be united, if when so united tbe j 
will be in contravention of tlie Act. A new 
building was added to an old building, the united 
building ooutaining mote than 216,000 cnfaic feet : 
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— Held^ that the united balKling was not within 
the words of the Act. and need not be divided by 
a party- wall. — An appeal from the decision of a 
magistrate will lie under s. 106 of the Act, 
althouu:h there has not been a conviction. Scott 
r. Lego - - - 10 Q. B. D. 286 (C.A.) 

Valuation Act, 1869. 

See PooB-RATE. 8, 9. 

• Vestry — Improper expenditure of rates. 

See Vestry. 

JUDDLEBEX BEOISTBT ~ Unregistered mort- 
gage deed — Priority. 
See Moutgaoe. 21. 

MILK— Diluted— Sale of. 

See Adulteration. 2. 

MIKE— OoaZ Mines RemUation Act, 1872 (85 d: 86 
Vict. c. 76), «. 51, r. 10.] The above rule provides 
thiit "every underground plane . . . shall be 
provided in every case, at intervals of not more 
than twenty yards, with sufficient man-holes for 
places of refuge." — Quasre^ whether the fact of 
a partial obstruction in the underground plane 
interfering with tree access to the man-holes from 
both sides made it necessary that there should be 
man-boles at the statutory distance upon each 
side of the obstruction. Wilson v. Wishaw Coal 
Co. - - - 10 C. of 8. Cas. 1021 (So.) 

2. High Peak Mining Customs and 



Mineral Courts Act, 1851 (14 & 15 Vict. c. xciv.) 
— Fixtures — Maxim ** quicquid plantaiur solo soio 
cedif'l Miners working under customs esta- 
blished by the High Peak Mining Customs and 
Mineral Courts Act, 1851 (14 & 15 Vict. c. xciv.) 
lawfully erected machinery and buildings acces- 
sory thereto on surface land, of which the miners 
were entitled to the exclusive use for mining pur- 
poses, but the freehold of which belonged to 
others. The buildings were attached so as to be 
part of the soil, and so that they could not be 
removed without some disturbance, which would 
not amount to a destruction, of the soil. The 
buildings were from the first intended to be acces- 
sory to the mining, and there was nothing to 
shew that the pn)perty in them was intended to 
be irrevocably annexed to the toil : — Held, that 
the maxim ^^ quicquid plantatur solo solo cedit" 
was not applicable, and that the miners were 
entitled to pull down and remove the buildings 
while their interest in the mine continued, and 
were not liable to the surface owners for so doing. 
Wake v. Hall 8 App. Cas. 195, 52 L. J. Q. B. 494, 
[48 L. T. 884, 81 W. B. 585, 47 J. P. 548 

(H. I., E.) 

8. —. Injury to Surface — Subsidence by sub- 
jacent and adjacent Workings — Damages.'] The 
commissioners under an In closure Act of 1777 
inclosed, and allotted to the commoners and lord 
of the manor, certain waste lands. The Act pro- 
vided that the lord of the manor, his heirs and 
i^ssigns, should have the same right to work the 
minerals that he would liave had if the Act had 
not been passed, and also that if any allottee 
should suffer loss in his allotment by reason of 
the working of the minerals, he should be entitled 
to full compensation therefor from the person so 
working them. The Defendant held, under an 
agreement for a lease for ninety-five years, made 



MIKE — continued. 

ill 1837 between liis predecessor in title and the 
then lord of the manor, a seam of coal under the 
l«nds so allotted. The agreement provided that 
the intended lessee should compensate the allot-* 
tees as provided by the Act of 1777. The lord of 
the manor, in 1861 and 1864, conveyed tlie liuid 
allotted to him under the Inclosure Act to the 
Plaintiff, who built houses thereon. The Plaiu- 
titi'*s land haviui;, through the Defendant's work* 
ing of the subjacent and adjacent coal, stibsided, 
he sued tiie iJefundant for damages : — Held, that 
he was entitled to recover, for his common law 
right to support was not interfered with by either 
the Inclosure Act or the purchase deeds. — Held, 
further, that the damages were not necessarily 
nominal merely because the injury would have 
been inappreciable had no buildings existed on 
the land, tor the damage had been caused by an 
infraction of tlie Plaintiff's common law right. 
Chapman r. Day (No. 1) - - 47 L. T. 706 

4. Miners ascending in ** Skip '* without 

Cover — Offence — Metalliferous Mines BeguUilion 
Act, 1872 (35 & '66 Vict. c. 77), s. 23, sub^. 11, 
8. 31.] A mine had two shafts, in one of whicli 
was a man engine, with a sufficient cover, used to 
lower miners into, and raise them out of, the 
mine. In the other was an open box, known as a 
" skip," used for raising the ore. 8., a working 
miner, having got into the ** skip," in which he 
was raised to the top of the shaft, the man engine 
being also at work at the time : — Held, that he 
had committed an offence under the above Act 
Fbecheville v. Souden (or Louden) 48 L. T. 612, 

[47 J. P. 618 



5. Mining Lease — Covenant to leave 

Barriers — Support for underlying Strata.'] The 
owner of land under which there were several 
strata of coal, demised one of the upper strata to 
the Plaintiff, reserving to himself and his leasees 
the right of working any coal not included in that 
demise, and the same powers and privileges with 
respect to such last-mentioned coal as if that 
demise had not been made: provided always, 
that in exercising such powers and privileges thd 
working of the coal then demised should not fee 
prevented or unnecessarily interfered with, and 
that compensation should be made to the Plaintiff 
for any necessary interference with the workings. 
— The landowner afterwards demisi d some of the 
strata of coal, underlying the coal demised to flie 
Plaintiff, to the M. company. The Plaintiff 
brought an action for an injunction against the 
landowner and the company: — Held, by Kay, J., 
on the construction of the lease, that woridrig 
under a barrier between the demised coal and an 
adjoining worked -out mino, in such a way as 
might probably endanger the barrier, and tiiereby 
let in a sufficiently large quantity of water to 
delay and impede the working of the upper 
strata, was an " unnecessary interference " within 
the meaning of the proviso in the lease. 

Held, by the Court of Appeal, that the proviso 
in the lease was unintelligible and could not 
determine the rights of the parties: that if a 
lessor wished to reserve rights in derogation of 
his grant, he must do so in plain terms: and 
that on that ground the Plaintiff was entitled to 
an injunction if he could prove thai the worka 



t ^37 ) OF EVERY REPORTED OASE FOR 1883. ( ^ ) 
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threatened by tbe Defendants would in all pro- 
bability affect the security of his mine. Further 
evidence was directed on this point; and the 
Court ultimately granted the injunction. Muin)Y 
V. DuKB <w RoTLAND 28 Ch. D. 81, 81 W. B. 510 
[(and, in the Coiirt of first instanoe, 46 L T. 477) 

[(CA.) 

6. Working — RoyaUy on Coal won.'] An 



f ^ " 



agreement to pay a sum by way of rent-charge or 
royalty in respect of minerals which may be 
raised or obtained by, &om, or out of, any mine 
or mines, pit or pits, in, upon, or under tlie pro- 
perty comprised in a deed of grant, does not 
entitle the person in whose favour the rent- 
charge or royalty is created to receive payment 
in respect of minerals brought up at the mouth 
of pits upon, but not procured under, the pro- 
perty granted. Mobgan o. Davet 1 G. ft S. 114 

— Coal workings — Covenant to leave pillars of 
coal. 
See Settlembnt. 5. 

Compulsory purchase by Railway Co. — Re- 
moval of minerals. 
See LANDd Clauses Act. 11. 

Cost-book — lletirhig shareholder — Contri- 
bution. 
See Company — Cost-book Company. 

Injury to surface— Compensation. 

See ScppouT. 3. 

Injury to surface — Gas mains. 

See Gasworks Clauses Acts. 2. 

Mining leases — Power to grant. 

See Settled Land Act. 5. 

Reservation of "mines and minerals" — 

Flints. 

See Landlord and Tenant« 8. 

'- Scotch law — Right to support. 

See Scotch Law. 6. 

Superfluous lands — Right to support. 

See Railway Company. 6. 

XnnrTES of OBDEB— Motion to vary. 

See Practice — Minutes op Order. 

mSOOHBUCT — ^Arbitrator — Setting aside award. 
See Arbitration. 2. 

XXSTEASAKCE— Director. 

See Company — Directors. 2, 3. 

— — Solicitor to company. 

See Company — Promoter. 

mSSEFBESENTATIOK. 

See False Representation. 

laSTAKE^Bill of sale— Affidavit. 

See Bill of Sale — Formalities. 

Debtor's statement of affairs — ^Amount of 

debt. 

See Bankruptcy — Composition. 9. 

-^— Description of Court — Commission to ex- 
amine witnesses. 
See Practice — Evidence. 2. 

^ Notice of appeal. 

See Practice — Appeal. 8, 11. 

> '■ ■ Of fact — Special case — Amendment. 
See Practice — Special Case. 



TULSTUSIL— continued, 

— r- Of fact— Thing done under provisions of 
Public Health Act 
See PuBuc Health Acts. 10. 

— ^- Sale of reversion — ^Amount of succession 
duty. 
See Mobtqaqe. 24. 

Will. 

See WUiL — Mistake. 

M0KA8TIC BODT— Trust for— Roman Catholic 
Relief Act. 
See Will — Invalid Trust. 2. 

MOBTOAOE — Advance to he repaid hy InstaU 
ments — Stipulation for Payment of " Commis" 
sion" on Instalmentu not duly repaid — Sale — 
Foreclosure — One Time for JRedemption.'] A 
mortgagee agreed to advance to a mortgagor a 
sum to be repaid at specified dates by instal- 
ments, with interest at £6 per cent, per annum, 
and if the bank rate should exceed £4 per cent, 
additional interest equal to the excess. If default 
was made in paymeut of any instalment at due 
date there was also to be paid a " commission '* of 
1 ptr cenf. for every month or part of a month 
from the due date to the date of payment of sucli 
instalment: — Held, that tliis ^'commission** was 
not in the nature of a penalty, and that the n^ort- 
gagee was entitled to charge for it in taking the 
account. 

Foreclosure ordered with one term of redemp- 
tion for all the puisne mortgagees, as in Bartlett 
V. Bees (Law Rep. 12 Eq. 395). 

On a security upon railway shares with power 
of sale, under whicii the sliares were transferred 
to the lenders : — Held, that the lender was en- 
titled to foreclosure, and that Carter v. Wake 
(4 Ch. D. 605, 46 L. J. Ch. 841) did not apply. 
General Ckedtt and Discount Co. v. Glego 
[22 Ch. D. 649, 62 L. J« Gh. 297, 48 L. T. 182, 

[81 W. B. 421 

2. Agreement for Mortgage — Leasing 

Powers — Conveyancing Act, 1881 (44 & 45 Vict, 
c. 41), s. 18, suh'Ss. 1, 16.] Where an agreement 
for a mortgage was entered into before the above 
Act, the intendetl mortgagee is not entitled to a 
provision expressly excluding the operation of 
the 18th section of the Act. Re Kigent and 
Riley - - - - 49 L. T. 182 

8. Construction of Mortgage Deed — 

Parcels — Particulars — Creneral Description — 
Charge,"] By a mortgage deed, the mortgagor, 
after reciting that he was seised in fee simple 
in possessicm of all the property thereinafter de- 
scribed, charged '^ull that " [here followed a 
particularisation of a house, certain pieces of 
land, &c.], ** all which said several closes, pieces, 
or parcels of land . , . hud been then lately 
thrown together . . . and were situate in . . . and 
were then in the occupation of S. as tenant 
thereof to the mortgagor, or by whatever other 
names or descriptions the said lands had been 
or then were called or known, with the appur- 
tenances and all the estate and interest of the 
mortgagor in the same . . . with the repayment *' 
of the money lent. The parts particularised 
were freehold, but part of the other property in 
the occupation of S. as tenant of the mortgager 
was leasehold: — Hetd^ that the charge was not 
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coTiflned to the pircela piuticulariied, Vint cntn- 
prised all the estate iind interest, wbiitcvt'r it 
mielit be, of tlio murtgagor in the prop" rtj- tlieii 
in the oorupatien of 8. oa Via tenant. Y'n ar. r. 
WALLiNorom - S2 L. J. Ch. S90, 4S L. T. 756, 
[81 W. B. iZb 

4. Depotit of Tme-deeds—Pu>'li.--hmw 

— Lieence—Attignment af EiptitabU jtf^.rd;'"'' ■! 

' An equitable mortgage (b; deposit of titl-'-iii'i'ilH] 
of a public-house confers upon the nn>rteiif.'n; Hie 
right to the licence, as against the assi^^ni.'i'K in 
bonkruptny of tlje licensed owner of thi piihlk'- 
honse. Bvtter t. Danid (30 W.E. 801) frill.-«,.,i. 
An equitable mortgage was made to ii linn i>l 
brewers, to secnre mnne; lent and porti-r ti> bt 
■applied by tliem. ScTeral cbiingea occiirn.l in 
tlie composition of the trm, the badniK? 
debts being on eech occasion assigned, tlip ii 
deposited bj way of equitable mortg«g;<- t 
transferred to the new iiartners, and the tnuling 
being carried on under the name of the orijniiiLl 
firm. Porter was continuonslj mppliei.1 to th[> 
mortgagee on the secnritj, and pajmeiifa hiti' 
made by him on account : — Hfld, that thi' bi'ui lit 
of the mortj^age passed to the persons Tur tfit' 
time being constituting the firm, and exttnili'il tii 
goods supplied by them as well as to thoft- >-u)i- 
plied bj tbe originiil taLmbeiB of the firm. Kx 
parU Oofei (2 M. D. & De G. 2:14) follawed. 
& O'Brien - - - 11 L, E. Ir. 213 

5. Foreelomre — Accoaitt — Attonimen 

ClauM — Mortgagee in Foeteinan.'] In tiikin<, 
the account in a forecionure aotion betneen iirst 
mortga;:ee and second mortgagee and nmrtgagur, 
an aCtoromeut clause in his uiortgaj^ deed will 
not render the first mortgagee liable to iiccoiiiit 
on the footing of morCgaeee in pussFEniidU in 
respect of the rent reserved by the attornment 
clause. Stanley v. Grundt - 88 Cb. B. 4TB, 

rS8 L. J. d. MS, 48 L. T. 106, SI T. B. 31S 
fl. ForeeloMirs — Banknpitg of Mort- 
gagor — Ditt^imer by Tnulta in Bankrvptcij — 
DterteS] Where, in a foreclosure totian aguinrit 
a bankrupt mortgagi^r and his trustee in biink- 
roptcy, the trustee disclaiius and ueJtb«T hu nor 
the mortgagor appears to the action, the plnintiff 
is at thH hearing only entitled to the ordinnrv 
fori'cloaiu^ order against the mortgngnr, liiit i« 
entitled to an order absolute agiiitist the tni«l(.'C. 
English v. Bablow - - 48 L. T. IBS 

7. ForedogaTe — Delivery up of Dfrih— 

Diedaimer—Coitt.] When a judgment for foro- 
closure is given agalaet a puisue mortgBj^ei-. the 
Plaintiff is not entitled to delivery up of deeilii, 
of subsequent date to his onn mortgage, dealing 
only with the title to the equity of redempliou. 

A defendimt to a foreclosure action, wlio was 
originally properly made a party, is entilU.il In 
■ bis costs incurred subsequently to bis mttking a 
proper offer to disclaim. Atler the comuience- 
tuent of a foreclosure aitlou the Boliciturp ••! the 
Defendants (who were second mortgagees) s\tiit<i 
to the Plaintiff's solicitont, offering to con.-cut to 
the dismissal of the action without coatii. uuil to 
hand over a release at PlalntifTs expense. The 
Plaintiff bronght the action to a trial, iuBisting 
(hat Ue was entilled to delivery up by tiie 
Defendants of some deeds which affected oTily the | 
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title to the equity of redemption : — Sdd, fiult 
the letter contained a proper offer to diadaim; 
that the Defendants were entitled to their costs , 
subsequent to its date,- and that the Plaintiff 
was not entitled to the deeds which he olaimed. 
Greeni (or Green) v. Fovfeb 88 Oh. D. HS, 
[18 L. J. Cb. 470, 48 L. T. 411, 81 W. B, SSt 

8. ■ ■ ■ Foredomre — Equilable Mortgage — 
Form of Order — Practice,] A decrte Ibr ton- 
closure in the case of an eqaitable mor^sf^ 
ought not to omit the word " foreclose," but 
ought to contain directions thai upon defanlt the 
mortgagor will be foreclosed, that the heredita- 
ments will be discharged from hII equity of re 
demptioii, and that a conveyance must be exe- 
cuted. Lies v. Fubkb 88 Gb. S. SSS, 81 T. B. 
[M<OA) 

9. Foredorure — Immediaie Foreelotnre 

Judgment AbioUite agaitut Jn/anf.] Judgmt-nt 
fiDt an immediate foreclosure absolute against sn 
iuGint tnanted, the Plaintiff offering to pay the 
Defendant'!! costs of the action as between solicitor 
and cliint, and the Defendant's counsel not 
asking for liberty to redeem, or that an account 
should be taken of what waadue to the Pkintiflk, 
upon the Court being satisfied by evidence tfaat 
the VEilne of the property whs ni4 sufficient to 
pay the amount of the principal sum due on the 
mortgiiee, together with inti'rest and the costs of 
tlie action, and that it would be for the benefit 
of the infant to give judgment in that form. 

WOLVBBHAMPTON AKD BTiPFORDBHlBS BaKsIKO 

Co. V. liEOBOE - ' S4 ClL 0. 70T 

10. Foreclotare — Judgment in D'fault of 

PleailiTtg — Drjicienl Security — Recount di»pen»e/t 
with.'] .Where, in a foreclosure actiuD, it appeam 
from the pleadings that the seuurify in in- 
sufficient, and, upon the trial, the mortgagor doe* 
not appear snd the mortgagee aahs for a SBlej the 
Court will dispense with the usual (tcootlnt'of 
what is due. Williams t. Oweh 48 L. T. SB< 

11. Foreclosure — Order for Foreelonm 

dbxAvte—Writ of Ponemion—Aaion for the Sit- 
eonery of Ihe Pinseiiian of Lattd — BiMi of Qmrt, 
1875; O. IF//., r. 2; 0. ILII., r. 3.] An order 
for foreclosure absolute is not a judgment fol tiB 
recovery of the posseesion of land within the 
tueanlng of 0. xlii., rule 3, of Itules of Court, 
1S7S. Hence after foreclosure absolute the 
Plaintiff is not entitled to a writ of posaeaaioa. 
Wood v. WaiATra U Ch. D. 811, 08 L J. Gb. l«i 

[47 L. T. 440, 81 W. K. 117 

18. Forecfo»ur<! — Order for SaU — Omi- 

aeyaneing and Late of Properly Act, ISSl (41 it 
45 Viet. c. 41), s. 25.1 When at the trial oT a 
foreclosure action the Plaintiff asks for a sale of 
the property, and tlie mortgagor does not appear, 
the Court will order an account of what is due to 
Ibe Plaintiff to be first taken, and then that so 
much of the property be sold as will be sufficient 
to satisfy what is found due to the Plaintiff: 
Waj>e v. Wilson 88 Ch. D. 2Sfi, 18 I. 7. Ch. 88S^ 
[47 L. T. BOS, 81 W. B. 987 

18. Judgment — Merger.'] By a mort- 

i^e deed the moilgsgor covenanted to pay the 
debt on a day named, and (by a separate oovu^ 
oant) to pay interest at £7 per cent., so long as 



( 241 ) OF EVERY REPORTED CASE 'POR 1883. ( 242 J 

XpBTOAGE— -oonfmtte(2. HORTOKQ^— continued. 

the £3000 or any part thereof should remain turesofaras it has increased such value. • And 

due. in such case it is immaterial whether the mort-> 

The mortgagee obtained a judgment for the gagof had notice of the expenditure. — Notice to 

{>Ttncipal and interest due at the date of tlie the mortgagor is only material when the expendi- 

judgment with interest at £4 per cent, on the ture is unreasonable, for the purpose of shewing 

sum made up by such principal and interest: — that he acquiesced in it. — Sandon v. Hooper 

Held, tnat the security of the mortgage was not (6 Beav. 246 ; 14 L. J. (Ch.) 120) commented on. 

merged in the judgment, but that the mortgagee A mortgagee in possession sold the property 

was entitled to sue for the difference between under his power of sale, a day being fixed for thcr 

interest at £7 per cent, on the mortgage debt and completion of the sale and for letting the pur- 

the interest at £4 per cent ^^aid under the judg- chaser into possession. At the request of the 

mentn Popple v. Sylvester 22 Ch. D. 98, purchaser the mortgagee let him into possession 

[52 L. J. Ch. 54, 47 L. T. 829, 81 W. B. 116 four months before the appointed day, but did 

14. Mortgage to secure Moneys due from '^^^ '©qj^i^e him to pay any rent :---HeW, in an 

Uoriga^ '^ his Mecutors, AdminUtrators, or action by ^the mortgagor for a«5er^^^^^ the 

Assi^-Advunce to Assigk-Costs of Mortgagee *°^°"^* °^ *h® balance due to him, that the mort- 

-^Adjoumment to Judge.^ W., the owner and gagee could not be charged with an occupation 

occupier of a pdblic-houie, gave to H. &. Co., rent for the mterval during which the purchaser 

brewers, a mortgage to secure £1300, and also all ^^^l ^'^. V^^^^^^^^ ^^^^ the appomted day. 

sums which should at any time be owing to them , ^^*Hk ^^^ ? Tf * u® ™^^^g^^ ^.^?*»* ^ 

from W. « his executbrs, administrators, or ""^^''^ "^^ ^^^?^ d«^*"^* ™ ^<><^ requinng a 

assigns " on any axicount whatsoever. W. died, rent from the purchaser, jrw^re. 

giving, by will, all his property to his wife for ^ ^^'^^^i^T?!^'^^\'^l^'^' J^^t^J^ 

Bte, lithout any directions SI ti carrying on his ^^^ 21 Ch. D. 469, 47 L. T. e04, 81 W. E. 808 

business. Letters of administration, with the L(C«A.J 

will annexed, were granted to the widow. The 16. Mortgagor in Possession — Trespa>ss — 

widow carried on the business, and was supplied Default in Payment on Demand — Damages for 
with beer by H. & Co., to whom she from time to Illegal Seizure/] Where by the terms of a mort- 
time made payments which discharged thQ moneys gage deed the Plaintiffs were to remain in posses- 
due to them from W. at his decease other than sion on their own account, and manage the mort- 
the £1300, but a balance of £138 was due from gaged property until they should make default in 
her to them at her decease for beer supplied, payment of the mortgage money upon demand in 
m. & Co. sold the property under a power of sale, writing in manner specified, and such demand 
iand claimed to retain not only the £1300 but the was made on the wife of one of the Plaintiffs 
£138. The question was raised on summons in during the Plaintiffs* absence by a person who 
an action for the administration of W.'s estate, represented himself as tiie Defendant's agent, and 
The Chief Clerk was prepared to make an order upon non-payment the Defendant forthwith en- 
without costs against H. & Co. to pay into Court tered upon possession and seized the mortgaged 
the balance of purcljase-money iu their hands property : — Held, in an action of trespass against 
Without deducting the £138 ; but H. & Co. the mortgagee, that such non-payment before the 
insisted on having the case heard by the Judge. Plaintiffs had had any opportunity to inquire 
Kay, J., held that they must pay in the balance into the truth of the alleged agency did not con- 
without deducting tiie £138, and ordered them to stitute default, and that the Defendant was liable 
}>ay the costs of the adjournment to him as being to the mortgagors in substantial damages. Moore 
in the nature of an unsuccessful appeal : — Held, v. Shelley 8 App. Cas. 286, 52 L. J. P. C. 85^ 
on appeal, that as the widow was assign of the [48 L. T. 918 (P.C.) 

pnblio-l.ouse. the £138 was oo»«ed by the „ Jf^^^ ^ of-Suit to enforce 

•ecurity and H & Co. were entitled to retell It: SemHty.-] A son whSwae residuary le^tee 

Bdd, also. tUat the adjournment of the Judge ^^jg, ^^ f^^^^,^ ^1 mortgaged hii interest 

was not III the nataire of an appeal it being the „^jg, j^^ ^y, ^^ g ^he son died having made 

nght of H.& Co. to have the point heard by the p. his executor and A. hU residuary legat^. A., 

Judge personally and that even if they had been „ ^siduary legatee, and It., on behal^himself 

*T£i ? ^ "i* they ought not to have been ^„j ^^^ „t,fg, oreditJ>rs, brought an action against 

S!!^ ^J^^f^^ ^°'' *'^* a mortgagee cannot ^^^^ executors of the son for Ministration of tfie 

be deprived of costs merely because he cteims ^^,^ ^^^^ ^^^ ^ brought an action against the 

lona jSde sometlung more than the Co«rt hol.ls executors of the father for administratfon of the 

him entUled to. 2fo Watts. Smith «. Watts f^y,^^, ^^^ ^^^^^ ^^, ^^^^ p ^^^y^ 

[28 Oh. D. 6, 62 L. J. ^.^' ^^'•-^j'r to H. that he should pky off the mortgage in six 

<- ^^ (\t-A.) calendar months, and this notice was accepted by 

16. Mortgagee in Poteesiion — SalebyMort- U. : — field, that notwithstanding the giving and 

gagee — Use and Oeetipation — Permanent Improve- acceptance of the notice, H. having taken pro* 

ment».'] If a mortgagee in possession, or a' mort- ceedings to recover his mortgage money waa 

gagee selling under his power of sale, has reason- bound to accept in satisfaction of his claims his 

ab^ expended money in permanent works on the principal money and costs with interest up to the 

property, he is entitled on prima fade evidence time of payment, though such payment was made 

to tnat effect to an inquiry whether the outlay has before the expiration of the notice, 'Be Aloock. 

increased the value of the property, and if it has Fkescott v. Phifps 23 Ch. D. S72, 49 L. T. 840 

done so, he is entitled to be repaid bis expendi- F(CJL) 
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MOBTOAOE— con^tntf6(2. . V.ORTQA.QE —continued. - 

18. Power of Sale — Injunction lo restrain Charge-^! Anne, c. 20.] The above Act was ini 

Sale by Mortgagee — Payment of Money into Court tended to " prevent fraud by secret ways of con- 
-—Mortgagee in fiduciary Position — Solicitor avd veying^ property ;** therefore if there has been 
Client,'] The ordinary rule that the Court will not notice, priority is not gained by a subsequent in^ 
grant an interlocutory injunction restraining a cumbrancer who was first to register, 
mortgagee from exercising his power of sale except T., a married woman, who had a separate 
on the terms of the mortgagor paying into C!ourt estate in lands in Middlesex, mortgaged the same 
tiie sum sworn by the mortgagee to be due for prin- in April, 1880, by a deed which was not regis- 
oipal, interest, and costs, does not apply to a case tered, and in May, 1880, charged her separate 
where the mortgagee at the time of taking the estate with the payment of a debt due from her 
mortgage was the solicitor of the mortgagor. In husband. The Plaintiffs, who claimed under the 
such a case the Court will look to all the circum- latter deed, had obtained a receiver of T.'s pro- 
stances of the case, and will make such order as perty : — Held, that, as the instrument of May, 
will save the mortgagor from oppression without 1880, must be construed as operating only on 
injuring the security of the mortgagee. what T. could honestly charge, the former deed. 
The Plaintiff was a lady who was entitled to a thougli not registered, was entitled to priority, 
life interest in leasehold property which she had Ptnchabd v. Tomeins - - 81 W. R. 286 

mortgaged to various persons. The Defendant 22. Priority— Fund in Court—Stop Order 

acted as her solicitor, and with her sanction in ^Notice.'] As against a stop order obtained by 

order to release her from embarrassment bought ^q incumbrancer upon a fund in Court in an ad- 

up several of the incumbrances witli his own ministration suit, and in respect of which orders 

money and took a transfer of tliem to himself; j^ave been made directing payment of interest to 

having previously taken a mortgage of the life the parties entitled, notice to the trustees, though 

interest to secure his past costs and the costs giygn by another incumbrancer before the stop 

which he might incur in paying off the incum- order was obtained, does not give priority. Pin- 

brances. Afterwards the Plaintiff discharged the ^qq^ ^^ Bailey 28 Ch. D. 497, 52 L. J. Ch. 880, 
Defendant, and employed another solicitor, who r48 j,^ j^ g^j^ jj -^^ 1^^ 913 

applied to the Defendant for information respect- «o t>^' u a ' ' nJ ^ ' *n 

ing the securities transferred. The Defendant ?»• TZS'T^f^T^ "J^tfl^T 

reLedto give this information unless the pay- S^/-^^'^„SS^^l'Ct> M »d^ 

ment of what was due to him was guaranteed, ^^f^'K f' '^°'^S^S^ estates to M., and was 

and threatened to proceed to a sale of the pro! ?^l°'«d to retain possesMon of the title deeds, 

perty. The Plaintiff then brought an action to He subsequently mortgaged one of the estates to 

Spiach the securities and te retrain the sale of ^; B-. ''to obtained possession of the deeds, and 

ii,/„„ .„ „„ J „„„„j t t«j..n»t;»„ *;ii n,„ ft" the estates to C, who advanced his moneys 

the property, and moved for an mjunction till the ,. agcertftininp the nosition of the deeds and 

hearing -.-Beld, that considering all the circum- ^™^ ^ fe^ fhai rt wm the onlv n^r 

stances, an injunction ought to be granted, on the "P°? ^"^ '"^ w itw \ * w ° '^ '^ 

Plaintiff paying into Couri; such a sum as the mortgagee :-ffeW, that M byiot obtaining pos- 

Court conSJer^ would cover the amount axitually "^f" «*^ *>»« ^eeds, enabled P. to deal wiUi 1^ 

„j„««««;i u„ *u« Tk«*'^«j««* ^^A ««>««^;«« ♦v.i estates as an unencumbered owner; that A. B. 

advanced by the Defendant, ana amenamg tne , . , ,.,. , . v. • • A j j 

writ so as toWe it a simple action for redemp- ^1'''? been dUigent in obtoimng the deedaM- 

tion and injunction. Mac£eod «. Joiraa 24 Ch. B. SliV*^,?"""*^!,^^ t^^* p-. "Jf. •>»!?»« -Iff" 

[289, 49 L. T. 321, 82 W. E. 43 (C.A.) d^igent m ascertaining that A. B. had the deeda, 

•- * * rt 7 Ti apparently as first mortgagee, the same prmciple 

1®- Povjer of Sale— Staying Sals— Pay- extended to him, and he also had priority over 

ment into Court] The general rule is that a sale ]yf, Perry-Herrick v. Attwood (25 Beav. 205; 

by a mortgagee will be restrained only on pay- 2 De G. & J. 21) explained and followed. Be 

ment into Court by the mortgagor of the amount Palmer. Clarke v. Palmer - 21 Ch. D. 124, 
which the mortgagee swears to be due to him ; ["51 j,. J. Ch. 684, 48 I. T. 867 



but this does not apply where the Court can see ^j, j> . t^jd ^ cy i 

on the terms of the d^ that this amount cannot .,?*• rV/^'TT'^ / m 7 HT-f ?^ 

K« ^«« ^« ♦k^ «««„«•♦„ IX.-7I « iT-vi.— «^w7 roQ wttJiout Notice — Undervalue — Mutual Mistake— 

be due on the security. Hill v. Kirkwood (28 ^^^n^^^e of Solicitor 1 B who was entitled in 

W. R. 358) considered. Hickson v. Darlow JSegitgence oj ^^'^}or.\ ■»•> wno was entitiecl, m 

[28 Ch. D. 690, 48 I. T. 449, 81 W. B. 861, 417 I^J^^L t^™ n/^^^^^^^ 

knd, in Court of flrrt inrtanoe, 62 L. J. Ch. 468) ^^^^^X t.Mlf. "'n^f ''l^^^TI^f 



[(and, *« wu,**. V* «*-.. *—««*««, v« «. .. ''-•^^"^ his interest for £1650. The mortgage deed gave 

^ * '^ the mortgagee a power of sale without notice 

20. Priority— Bankruptcy of Mortgagor uj^n the interest becoming one month in arrear. 

—Purchase by Trustee in Bankruptcy of Mart- The mortgage, under this power, sold the stock 

gaged Estate— Bight of Second Mortgagee,] A fo,. £1950, retaining £84 to pay the succession 

trustee in bankruptey does not by purchasing ^uty. The tenant for life was then in a preca- 

from the first mortgagee of the bankrupt extin- nous state of health, and died within three 

^ish the first mortgage, and make the second months, and before the sale was completed by 

mortgagee the first incumbrancer on the estate.— assignment. It was afterwards found that only 

But such a purchase does not extinguish the £7 ^as payable for succession duty. Only the 

right of the second mortgagee to redeem. Bell deposit was paid by tlie purchaser, the rest of the 

V. Sunderland Building Sooiett 24 Ch. D. 618, purchase-money being left on mortgage of the 

[49 L. T. 666 stock. It was proved that, under the circum- 

21. Priority — De^d not registered in stances, from £100 to £200 more might have been 

Middlesex — Notice — Separate Estat-e — General obtained for the reversion :—Heldf reversing the 
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HOBTOAOS — continued, 

'decision of Kay, J., that, in the absence of fraud, 
neither the undervalue, nor the ieaying the pur- 
chase-money on mortgage, nor the mutual mis- 
take as to succession duty (wl)ich was merely a 
matter for compensation) afforded a ground for 
setting aside the sale. Betttes v. Maynard 

[49 L. T. 889, 81 W. B. 461 (CJL.) 

Attornment by mortgagor — Distress. 

See Landlord and Tenant. 11. 

Attornment clause — Leave to disclaim. 

See Bankbtjptoy — Disclaimer. 

Attornment clause— Validity — Bankruptcy 

of mortgagor. 

See Bankruptcy — ^Distress. 1. 

Building society — Interest. 

See Bankruptcy — ^Proop. 4. 
Building Society. 

By husband and wife after husband's bank- 
ruptcy. 

See Husband and Wife — ^Wife's Pro- 
perty. 3. 

— Deposit of deeds — Shareholder in bank — 

Lien. 

See Company — Shares. 1. 

— Deposit of deeds with firm of solicitors — 

Segregation. 

See Partnership. 7. 

Deposit of share certificate — ^F^aud of mort- 
gagor — Banker's lien. 
See Banker. 3. 

— Direction to executors to carry on trade — 

Mortgage of assets employed in trade. 
See Will — Construction. 17. 

^— Foreclosure — Injunction to restrain dealing 
with legal estate. 
See Practice — Injunction. 2. 

— Lease by mortgagor without the legal estate 

— ^Estoppel. 

See Landlord and Tenant. 18. 

— Lunatic — Payment off — ^Form of order. 

See Lunatic. 6. 

Merger of, in judgment — Interest. 

See Ban&r« ptcy — Compc^ition. 8. 

— — Mortgagee — Action by, for conversion of 
goods mortgaged. 
See Damages. 12. 

Of property subject to post-nuptial settle- 
ment. 
See Voluntary Conveyance. 3. 

Of rates — Improvement bond — ^Mortmain. 

See Charity. 6. 

Partition — " Persons interested ** — Mort- 



gagees. 

See Partition Suit. 2. 

Priority — Misrepresentation. 
See Executor — Actions. 



n. 



Re-entry — Bankruptcy of mortgagor. 
See Bankruptcy— Jurisdiction. 2. 

Eeversionary interest — Purchase-money — 
Costs. 

*See Lands Clauses Act. 3. 

Ship — Mortgagee — ^Material men — Priority. 
See Practice — Admiralty, 7. 



M0BT6AOS— oon^tiKfeeZ. 

— i— Statute of Limitations. 

See Limitations, Statdtb of. 6-9. 

■ Surety, covenant by, to pay interest — Sub- 
sequent advances by mortgagee. 
See Principal and Surety. 12. 

To trustees-r-Failure of security — Liability 

of trustees. . 
fi^ee. Trustee. 11. 

Trade name — User of^ by mortgagee. 

See Trade Name. 2. 

Turnpike road tolls — " Real security.** 

See Will — Construction. 37. 

Under power of leasing — Consolidation. 

See Settlement. 6. 

Undivided share — Receiver over whole. 

See Practice — Receiver. 3. 

MOBTXAIK — Mortgage of rates — ^Improvement 
bond. 
See Charity. 6. 

HOTIOK FOB JUDOXEHT. 

See Practice — Motion for Judgment. 

MUHICIPAL COBFOBATIOV— Election— Ballot 
Act, 1872 (35 & 36 Vict. c. 33), ss. 2, 13, Sched. L 
rr. 24, 29, 30, 34, 37, 38, 64— Irregularity in pre- 
siding officer's marking the elector's number in 
the register of electors on about one-third of total 
ballot papers issued, as well as on counterfoils — 
Result of election not affected by irregularity — 
Election not void under the statute nor at com- 
mon law. Deans v, Haddington Magistrates 

[9 C. of S. Gas. 1077 (8c.) 

2. Election — Corrupt Practices — Time for 

deliveryof Particulara — Corrupt Practices Muni- 
cipal Elections Act, 1872 (35 & 36 Vict. c. 60).] 
In a municipal election petition the Respondent 
applied for an order for delivery of particulars of 
the alleged corrupt practices : — Heldy that, in the 
absence of exceptional circumstances, the peti- 
tioners should not be ordered to deliver particu- 
lars more than seven clear days before the hearing 
of the petition. Lenham v. Barber 10 Q. B. D. 
[298, 52 L. J. a.iB. 812, 81 W. B. 428, 48 J. P. 28 

8. Election — Corrupt Practices — Time 

for Delivery of Particulars — Amendment of Peti- 
tion — Fresh charge — Time — Municipal Corpora- 
tions Act, 1882 (45 & 46 Vict. c. 50), ss. 88, svh-s. 
4; 100, sub-s, 4r-'' Subset to this AcL'n In a 
municipal election petition, the proper limit of 
time 'for the delivery of particulars of bribery is, 
in the absence of exceptional circumstances, seven 
days before the trial. 

After the expiration of twenty-one days from 
the election, the Court has no power to allow the 
amendment of the petition by adding a charge of 
treating, since the petition would be thereby 
made substantifilly a new petition, which could 
not be presented after the twenty-one days. 
Maude v Lowley (I.. R. 9 C. P. 165, 43 L. J. C. P. 
103, 29 L. T. 924), followed. Clark v. Waixond 
(or LowLEY) - 52 L. J. d. B. 821, 48 L. T. 762, 

[81 W. B. 551, 47 J. P. 551 

4. Election — Corrupt Practices (Munici- 
pal Elections) Act, 1872 (35 <fe 36 VicL «. 60, «. 14, 
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XinnOIPAL COIlPOEAlT0V~«>ntt)i)(«d. 
kA-u. 5, 20, 2i-'I!sepetua of £7<ctton Comt- 
^mendment of Order — Coaii of Beeord—Certtji- 
-eote of Commimmers of Trfaiury^-Itatii — JUiiniJa- 
mut,] Upou the trial of a petition againet the 
return of a borough coanoillor under the Corrupt 
PracticeB (Municipal Electione) Act, 1ST2, tlio 
Barrister in deliTGring judgment said that he 
found the councillor guiltj of personal bribery, 
and that all the coats of the mquiry were to 
be borne by hiiu, and made an order in vritiug 
for the payment by the councillor of certain costs 
under «. 19 of the Act, The written order made 
no provision for the remuneration and allowances 
to the barrister and other persons under s. 22. 
The Lords Commissioners of the Treasury paid 
the amount of such remune>«tion and allowances 
and oertifled the payment ta the borough trea- 
surer, and required him to repay them the 
amount out of the borough fund or rates as pro- 
vided by 1. 22. A rate was accordingly made 
and levied. The commissioners, afterwuds, on 
receiving from the batrister a letter that be had 
alwa]^ intended to visit ^1 the coals uooa the 
coanoillor, and had aoid ao in giving jadgment, 
cancelled their certificate, and the borough cor- 
poration abandoned their rate and returned the 
BUniB levied to the ratepayers. Afterwards the 
commissioners, finding that the barrister had 
made no written order for the payment of the re- 
mnucration and allowances under s. '22, issued a 
fresh certificate requiring the borough treasurer 
to repay them out of the borough fund or rates 
the amount of such remuneration and allowances. 
These facts being raised upon the return to a 
mandamus commanding the treasurer to repay the 
commissioners out of the borough fund or rate, 
and the corporation to cause such payment: — 
Meld, tliat no valid order was made by the bar- 
rister for the payment of such allowances and 
remuneration nnder s. 22 ; that the election Court 
for the trial of petitions nnder the Act was by 
virtue of s. 14, sub-s. 5, a Court of record, and 
that neither the Queen's Bench Division nor the 
Couri of Appeal on the return to the mandamue 
could amend the barrister's order so as to make it 
include the payment of snch remuneration and 
allowances ; that the act of the commissioners in 
certifying was not a judicial act, and that they 
had the power to make the second certificate : and 
were entitled to s peremptory mandamus compel- 
. ling the treasurer to repay to them the amount of 
andi remuneration and allowances oat of the bo- 
roagh fund or rate, and compelling the corpora- 
tion to order such amount to be levied by a 
borough rate. Beo. d. MjkiDENHEAn (Matob or) 
[9 Q. B. D. IM, SI L. J. Q. B, 444, 47 L. T. fiSS, 
[46J. F.7U<0.A.) 

5. Mention — Haiaination Paper — Situa- 

tion of Qualifying Property — jHunictpai EUclioni 
Ael, 1875 (38 * 39 Vict. c. 40), 1. 1, 8w6-.. 2.] A 
burgess, qualified as such in respect of a succes- 
sive occupation, must, in sabscribing a nomina- 

. tioD paper, put after his name the description of 
all the properties so qualifying him ; and not 
merely a description of the property occupied by 
him at tlie time. The provision of the above sub- 
Beotion that " the nomination paper shall ... be 

.ia the tr^m '^p. 2 set forth in the let schedale " 



KUBICIPAL OOBFOKAHOV— omliMMil. 

is imperative, and not merely directory. Hkbrt 
V. AsiUTAQi ~ GS L. J. a. B. 16S, 4B L. T. STB, 

[BftVMMd by C. A,, W. V., IBBS, p. 17S, SB W. E. 

198.] 

6. Eleetinn — Parliamentary and JfunM- 

t>al Froncii'se — Pie and (Mxupoti'm of part of 
Home—H & 42 Ffcl. c 2ii, «. 6-45 4 46 Ffct 
e. 50, *. 31.] Where A. occupied two rooms in a 
house in which there were four other reddenta, 
the landlord paying the poor and borongh rates, 
but not living on the premises : — £eld, that A. 
was entitled to the municipal as well as the~pBr- 
liameotary franchise. Qreenwat V. Baixihelob 
[WJ.P.TW 
ifoff ( — LtoMZffif to County Jtote- 



. 13.] . By a local Act, passed in 1674,. tlie limits 
of the borongh of Middlesbrough were extended, 
and all lands, Ac, within the extended area, and 
all persons in respcot of the same, were eiempted 
" from all counly rates save only in respect of the 

Curposes for which any county rates are now 
iviable within the existing borough;" and the 
Act further provided that the urban sanitary 
authority siiould be liable lo the maintenance and 
repair of alt streets ami roads being public high- 
ways within the extended area, and that the 
inhabitants should not, in respect of any lands, 
Ac, within that orea, be lioble lo any paymwit in 
respeut of the making or repuring of any hi^- 
nay beymd the limits thereof. At the time of 
tlie passing of Uie Act general counly rates vece 
leviable within the existing borough for all pur- 
poses for which general county rates could be 
levied in any pari of the riding, but those pur- 
poses did not inclade the maintenance of any 
main or other roads outdide the limits of the 
borongh. By s. 13 of the Highways and Loco- 
moUees (Amendment) Act, 1878, any road which 
has ceased to be a tnmpike road in manner de- 
scribed by the Act, shall be deemed to be « 
" main road," and one half of the expense incurred 
by the hiKhway authority in the uisintenunce of 
such road shall, as to every part thereof withm 
any highway area, be contributed out of the 
county rate . — Sdi, that the provisions of the 
local Act did not exempt the inhabitants of Uie 
extended area of the borough from liability lo 
pay county rates, under s. IS of the Highways 
and Xiocomotives (Amendment) Act, 1878, jn 
respect of the maintenance of main roads ontaide 
the limits of tlie extended area- Midslebbbouq? 

OVxaSEEBS «. YOBKSBIBE (N. RiDINO) JJ. 

[11 a. B. Q. 490, SS W. S. ISS 

B. Satu — OeeujMiton — iSfted erected . ,ij) 

Docks Board for exeiiuive Ute of Steam Padtet 
to.— I & 2 Vict. c. 56, «. 124,] The Dublin Port 
and I>ocks Board are empowered by a special Aot 
to erect on the quays sheds for goods abont to be 
shippt'd or just landed. Tlie Respondents, a 
steam packet Co.. before 1873 occupied oertam 
hLiths along one of the quay walls allocated bj 
the Board for Uie Cu.'s vessels. In 1873 tUe 
Board gave the Co. notice that tliey were pre- 
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nmneaAi. coBFOEinoir~n>n(i(itt«t 

pared to erect, bee of coat, for the 
of the Bteiunera. sheda acaorilinx t 
plan, itny additJonal antlaiy to be borne by the 
parties for whom it was made, such parties undtr- 
taking nut to claiDi any vested rights in the 
Bhed, 01 right lo compeosation on distaibaiice or 
on eiurender. The Co. gave the required aader- 
taking, and a alied was built for them. It was 
niit n^d ae a Btore, but for the deposit of gooAi 
about to be shipped, of after lauding. The key 
o! the shed wu Icept by an officer of the Co. The 
shod wae insured by the Oo., at the reqoest of tho 
Board, but no rent was paid for it, lior -was the 
Co. charged higher does for its use. The Co. 
made no chaise for storage of goods in the shed : 
— Heid, that the Co. did not occnpy the shed ao 
as to render them liable for mutticipol rates. 

BTBNB D. ClTT OP DOKLLN StEAM FaOEXT Co. 

[13 L. B. It. SaO (H. L., Ir.) 
mntDXB— Attempt to. 

See Criminal Law. 2. 
KITSIC — Copyright -Dramatio piece. 

See CoPTBiOHT. 6. 
XUTUAI DEALIH08. 

See BAjjKiiuPTcy^tf dtoal DEALisoa. 



N. 

HATIOATIOV. 

See Ship — Collision. 
NIOEBSABIEB— Husband's liability for. 

See HnSBAtni and Wife — Hvsbahs'b 
Liability. 
Ship'e — Policy of insurance. 

See Shif — Necesbabies, 
HEQUOEFCB— BretKft of thdy— Defective At. 
lide suppfiei for Uee—LiahUiiy of_ Perton mpply- 
ing a Defective Ariide naming Injury to the Fkt- 
um who laed if.] The Defendant, a dock owner, 
supplied and put np a staging ontaide a ship in 
his dock Dnder a contract with the shipowner. 
The Plaintiff was a workman in the emplny of 
a ship painter who had contracted with the ship- 
owner lo paint the ontside of the slifp, and in 
OFder to do the painting the Plaintiff went on and 
nsod the staging, when one of the ropes by which 
it was elnng, being unfit for use when supplied 
by the Defendant, broke, and by reason thereof 
the Plaintiff fell into the dock and was injured : 
— fletd, reversing the decision of the Queen's 
Bench Division, that the Plaintiff, being engaged 
on work on the veesel in the performance of 
which the Defendant, as dock owner, was inter- 
ested, the Defendant was under an oblig^ion to 
him to lake reasonable care that at the time he 
supplied the staging and the ropes they were in a 
fit state (o be used, and that for the neglect of 
such duty the Defendant was liable to the FJain- 
tiff for the injury he had sustained : — BM, also, 
\n Brett, ALB., that whenever one person is by 
circumstances placed in such a position wim 
Kgard to another, that every one of ordinary 
sense wbo did think would at DDce recognise that 
if he did not use ordinary care and skill ht hia 
own conduct with regard to those ciicumslancea 



HEOLIOZirCE— eontJnded. 
he wonld cause danger or injury to the person or 
property of the other, a duty arises to use ordi- 
nary care and skiQ to avoidsneh danger. Heavbk 
X. PraoEH - U Q. B. r. BOS, S9 L. J. 0. B. 708, 
[4S L. T. 3>7, 47 J. F. 87, 709 (C.A.) 

S. Oontributory^Infant trespasser on 

railway track— Duty of Railway Co. Ca«lby b. 
PiTTSUDBaB, &c, Bailwat Co. 40 Amer. B. 6U 

[(TI,8.) 
S. — — ContributoTy — Level Crouing— Acci- 
dent eaateii by Plaintiff'e oum NegligeiKe-l The 
Defendant's railway croHsed a public footway on 
the level. About liair-past four o'clock in tha 
atteniooii on the 29th of March, the Plaintiff, a 
foot passenger, while crossing Irom the down side 
to the up side of Uie railway, was knocked down 
and injured at tlie crossing by a train of the 
Defendants on the up line. Owing to the posi- 
tion of certwn buildings which atood by the lino ■ 
it was imposdible for any one crossing &om the 
down side to see a train coming until he got 
within a step or two from the down line, but a 
person standing on the down line or the six foot 
had a clear and uninterrupted view up and down 
the line for aeveral hundred yards. The FlaintifiT 
stated that before crossing ho looked to the right 
along the down line, but he admitted that he did 
not look to the left along the up line, and that if 
he had looked he must have seen the train coming. 
The engine-driver did not whistle. There waa a 
servant of the company employed as a gate-keeper 
at the crossing striding near the crossing, but ne 
gave no warning lo the Plaintiff that a train wae 
coming. Tlie Plaintiff having brought un action 
against the company to recover compensation 
for hia injories, was nonsuited on the above facta 
being proved at the trial: — Beld, by Lord Cole- 
ridge, O.J., and Denman, J, (Manisty, J., not 
assenting), that the nonsnit was tight, on tha 
ground that the nndispnted facta of the case 
showed that there was no negligence on tho port 
of the Defendants, and that the Plaintiff's own 
want of caution was the sole cause of the aaoi~ 
dent. Davet n. Lommh and Sodth-Wbstkbn 
Bailwat Co. II a B, B. S13, sa I. J. ft. B. SOfi 
[Affirmed by 0. A., W.H. IBSS, p. 201.] 

4. Gmtribvtory — Level Croteing-^lfea 

Trial.'] The widow of S. having brought an 
action fox compensation for the death of 8., who 
was run over by an engine whilst attempting lo 
cross at a level croeaing, the ju^ found " that 
both parties were to blame, but the Defendants 
should bear the greater responsibility" ;— fleW, (1 ) 
not a verdict for the Defendants, and (2) so vague 
that the jury could not have appreciat«d the 
point whether the negligence of the deceased 
contributed to bring about the accident A third 
trial was therefore ordered. Sovtb Eastekh Bt. 
Oa V. Smtisbbbak - 47 J. F. 773 (HJ.., B.) 

5. ■ ConiribiiloTji — Licentee — Lord Camp- 

bell's Aet [9 <£ 10 Viet. c. 93;.] The deceased wae 
employed by a bnilder to watob and protect 
certain un&iished buildings. Workmen were 
employed by the Defendant, a contractor, on the 
land near to where the deceased was on duty, to 
excavate the earth for the foundations of other 
buildings. In the perfonuanoo of this operation 
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fhey employed a steam-crflne and wincli to which 
were attached a chain and iron bucket by means 
of which the earth was raised from the excavation 
and thence to the carts which were to carry it 
away. The deceased had nothing to do with the 
excavations, but was standing where he need not 
have been, watching tbe Defendant's men at work, 
and allowing the bucket to pass some three feet 
over his h^ad, when the chain broke and the 
bucket and its contents falling upon him so in- 
jured him that he subsequently died : — Held, that 
there was no evidence of negligence in the De- 
fendant s workmen ; that the deceased was at the 
inost a bare licensee ; and that he stood where he 
did subject to all the risks incident to the position 
in which he had placed himself. Batchelob v. 
FoBTEscuE - 11 d. B. D. 474 (and, in Conrt of 
[fint instanee, 49 L. T. 442, 47 J. P. 806) (C.A) 



6. 



ContrHmtory — Miner — Accident to."] 



Circumstances in which it was held that a claim 
of damages for injuries sustained by a miner who 
had been knocked down by a train of waggons 
when making his way from his working face to 
the bottom of the shtfft was excluded by the 
action of the Plaintiff himself in recklessly in- 
curring a known danger. Wilson v. Wishaw 
Coal Co. - - - 10 C. of 8. Cas. 1021 (8c.) 

7. Contributory — Bailway — Passenger 

injured on attempting to enter Guard^s Van whiUt 
Train in Motion— Right to do so when Train full.'] 
A railway passenger was told by the guard that 
he would find room in the front carriages, and on 
his failing to do so he returned towards the 
guard s van, and seeing it partly occupied by 
passengers, asked the guard's leave to enter. No 
reply was given, and on his attempting to enter 
the guaid thrust him back, whereupon he caught 
hold of the door handle, and, the train being then 
in motion, fell and was injured : — Beld, that the 
Plaintiff could not sustain ah action against the 
Co. for his injuries, having received them whilst 
engaged in an unlawful act, of which he took the 
whole risk, and for which no fault was chargeable 
against the Defendants. Thompson v. N. Bbitish 
Kt. Ck) - - - 9 C. of 8. Cas. 1101 (8c.} 

8. Contributory.'] Where a custom's offi- 
cer, searching for smugglers at a wharf without a 
lantern, fell through an unguarded and unlighted 
opening in the wharf; wharfbwner was held liable 
for injuries caused thereby - Low v. Gband 
Tbunk By. Co. - - 89 Amer. B. 381 (11.8.) 



9. 



Contrtbutory.] Where a dangerous 



machine was left in a public place, reasonable 
precautions against accidents having been taken, 
and a <jhild of four was injured by playing with 
the machine : — Held {diss. Lord Craighill), that 
owners were not liable, the machine having been 
made secure against accidents, though not against 
a deliberate removal of the safeguards provided. 
M'Gbegob V, Ross - 10 C. of 8. Cas. 726 (8c.) 



10. Evidence — Contributory — Invitation 

to alight from train in motion. St. Louis, &o., 
Bailboad Co. v. Cantbell 

[40 Amer. B. 105 (V.S,) 

11. Evidence — Bailway — Level Crossing.] 

Where a railway crosses a public road at a level 
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crossing, a duty is imposed upon the Bailway Co^ 
to use reasonable care in giving warning of the 
i^proach of trains to persons, using the crossing. 

Where an action was brought against a Bail? 
way Co. for causing the death of Qie Plaintiff's 
husband by negligently running over him whilst 
on a level crossing, the Defendants brought evi- 
dence to shew that it was the invariable practice 
of engine drivers to blow a whistle when ap- 
pmaching the crossing; but on tbe question 
whether the whistle was blown on this particular 
occasion the evidence was oonflictin<?. The jury 
having returned a verdict for the Plaintiffs, the 
Court held that the verdict must not be disturbed, 
and discharged a rule for a new trial. Gbat v. 
Nobth Eastibh Bt. Co. Tuckeb v. Same 

[48 L. T. 904 



12. 



Uabaity—Bank Clerk,] The teller 



in a bank was, at the close of a day's business, 
£9()0 short in his cash. It appeared that tbe pro- 
bable cause of the loss was that assigned by the 
teller himself^ viz., his giving a parcel containing 
ten £100 notes in mistake for one of five £20 
notes in change for a £100 note to a person un- 
known to him. The bank having brought an 
action against the teller for the deficiency : — 
Held, that he was liable, having been guilty of 
gross negligence. Cltdesdalb Bank v. Beatson 

[10 C. of 8. Cas. 88 (8c.) 

18. Liability — Highway — A city let 

street repairs to a contractor, who put up at a 
certain point a barrier, which was removed by a 
stranger, in consequence of which the Plaintiff 
was injured by the defective condition of the 
strtet : — Beld, that no action lay against the city. 
KiiATT v. CiTT OF MILWAUKEE 40 Amcr. B. 759 

[(TT.8.) 

14. lAability—RaUwau Accident — Latent 

Defect in Foreign Truck.] Wliere an accident 
happened ou a railway Co.'s line owing to a latent 
defect in a foreign truck which could not have 
been detected by the ordinary examination : — 
Held, that as the facts proved were as consistent 
with the exerci^e of due and reasonable care as 
with neR:ligence,tlie Plaintiff must be non-suited. 

GlLBEBT % NOBTH LONDON BaILWAT Co. 

[1 C. ft E. 31' 

15. Liability — Bailway accident — Proxir 

mate cause — Where a railway passenger was in- 
jured in a collision, and became thereby so dis- 
ordered in mind and body that he some eight 
months afterwards committed suicide : — Held^ 
that his personal representatives could not main- 
tain an action for damages against the Co., his own 
act being tbe proximate cause of his death. 
ScHEFFEB V Bailboad Co. - 15 Otto, 249 (Xr.8.) 

Acceptance — ^Fraudulent alteration. 

See Bill of Exchange. 1. 

Carrier. 

See Cabbies. 

Criminal — ^Manslaughter. 

See Cbiminal Law. 20. 



Directors — Liability of. 

See Company — Dibectobs. 3, 5. 

Entry of ox into shop adjoining street. 
See Tbespass. 3. 
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Estoppel by — ^Delivery order. 

See Estoppel. 3. 

— First mortgagee — ^Possession of title-deeds — 

Priority. . 

See Mortgage. 23. 

Gratuitous bailee — Deposit for safe keeping. 

See Bailment. 1. 

Lodging-house keeper. 

See Landlord and Tenant. 26. 

Navisration — Master and crew. 

See Ship — Bill of Lading. 3. 

I Nuisance in highway — Liability. 
See Highway. 4. 5. 

' Remoteness of damage. 
See Damages. 10. 

Servant. 

See Master and Servant. 

— — Servant of Gas Co.— Breaking up pavement. 
See Gasworkh Clauses Act. 1. 

— Ship — ^CoUision. 

See Ship— Collision. 

Solicitor — ^Pleading. 

See Solicitor. 15. 

Trustee — Loss of trust fund — Employment 

of broker. 

See Trustee, 10. 

NSOOTIABLE DTSTBUUENT. 
See Bill of Exchange. 

NEW STREET. 

See Public Health Acts. 7. 

HEWSPAPER LIBEL ACT. 

See Criminal Law, 15, 16. 
Practice — Mandamus. 2. 

KEXT FRIEHD—" Party to action "—Discovery. 
See Practice — Discovery — Documents. 
IL 

KEXT 07 EIK— Right of, to bring administration 
action. 
See Adbonistrator. 1. 

KOMIKATION PAPER— Municipal election. 
See Municipal Corporation. 5. 

NOH-STTIT — Pleading, in bar of second action. 

See Practice — Staying Proceedings. 11. 

NOTICE — Adjournment of examination. 

See Bankruptcy — Kxamination. 1. 

— Bankruptcy — London Gazette. 

See Evidence. 2. 

Constructive — Director of bank. 

See Principal and Agent. 13. 

In lieu of statement of claim — InsuflBciency 

— Demurrer. 

See Practice — Pleadings. 6. 

Lighterman— Cargo owner — Bill of lading. 

See Ship — Merchant Shipping Acts. 2. 

Misrepresentation in prospectus. 

See Company — Prospectus. 3. 

^ Of acceptance of guarantee. 

See Principal and Surety. 8, 9. 

■ Of appeal — Informal — Extension of time. 

See Practice— Appeai* 11. 
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Of appeal — Refusal to adjudicate debtor 

bankrupt. 

See Bankruptcy— Appeal. 1. 

Of appeal — Signature by London agent- 
Mistake. 
See Practice— Appeal. 8. 

.Of conditions of sale by auction. 

See Auction. 1. 

Of defect in title. 

See Vendor and Purchaser. 1.% 16. 

Of intention to renew lease. 

See Landlord and Tenant. 21. 

Of motion. 

See Practice -Notice op Motion. 

Of sub-contract — Breach of contract. 

See Damages. 2, 3. 

Of trial — Non-appearance of Plaintiff at 

trial. 

See Practice — Trial. 

Third party — -Ex patte. 

See Practice — Parties. 8. 

■ To dismiss clerk. 

See Master and Servant. 17* . 

To pay off mortgage debt. 

See Mortgage. 17. ' 

To treat. 

See Artizans' Dwellings Act. 
Lands Clauses Act. 12. 

Trustee Relief Act — Payment into Court. ' 

See Trustee Relief Act. 1, 

NOTICE OP ACTION— Defect — Employers' Lia- 
bility Act. 
See Master and Servant. 11. 

Highways Act— Injunction. 

See Highway. 10. 
Public Health Act. 

See Public Health Acts. 9, 10. 

NOVA SCOTIA— Law of. 

See Colonial Law. 11. 

NOVATION— Contract with firm. 
See Contract. 9. 

NinSANCE— Dminagre — Local Board—Right td 
send Sewage into Sewers of adjoining District — 
Trivial Damage — Claim of Bight — Mandatory 
Injunction — Stopping up existing Drains — Metro- 
polis Local Management Act, 1855 (18 & 19 Vict, 
c. 120), ss. 135, 220— Pt*6Zic Health Act, 1875 (38 
d: 39 Vict. c. 65), ss. 15, 23.] Notwithstanding 
the obligation imposed on a local board by tlie 
Public Health Act, 1875, to drain their district, 
their right to send the sewage of their district, 
directly or indirectly, into the sewers belonging 
to the sanitary authority of an adjoining district 
is, in the absence of express enactment or agree- 
ment, no higher than the right of a landowner to 
send sewage from his land on to the land or into 
the drains of a neighbouring landowner. — I^ 
therefore, a prescriptive right has been acquired 
to send some sewage from one district Into the 
sewers of another, the burden cannot be increased 
without tho consent of the sanitary authority of 
the latter district. — The ratio decidendi of Metro- 
politan Board of Works v. London and North 
Western EaUway C^. (17 Ch. D. 246, 50 L. J« Ch. 
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409, 44 L. T. 270, 29 W; R. 698) applies to a local 

board just as it does to an ordinary landowner. 

Injunction, granted in the absence of proof of 
substantial damage, on the ground that the De- 
fendants by tlieir pleading claimed a right to con- 
tinue doing that which the Court held they were 
not entitled to do. 

In an action by a sanitary authority to restrain 
the sanitary authority of a neighbouring district 
from authorizing or directing sewage from their 
district to flow into tlje sewers of the Plaintiffs, 
the Court granted an injunction as to the future, 
but refusS to grant a mandatory injunction 
to compel the stopping up of existing drains; 
(1), Because to do so would cause serious incon- 
venience to the district, and (2), Because it is 
doubtful whether a local board have power to 
stop up drains which they have once authorized 
to be connected with their sewers. — And, inasmuch 
as the injunction granted applied only to the 
future, the Court rerased to suspend its operation. 
Attorney - General v. Acton Local Board 
[22 Ch. D. 221, 62 L. J. Ch. 108, 47 L. T. 510, 

[81 W. B. 158 

2. — — Pellution of stlream — Defendant only 
one of many who discharge offensive matter into 
stream: — Held, that. Plwntiff was nevertheless 
entitled to an injunction. Woodyear v, Schaefer 

[40 Amer. B. 419 (U,S,) 

3. Pollution of Stream — Watercourse 

*^ mainly used*' as Sewer-^Prescrtptum — Rivers 
Polluium Prevention Act, 1876 (39 & 40 Vict 
c. 75), ss. 3, 20.] In an appeal under the above 
Act the case stated set forth that a sanitary autho- 
rity was. and had been for a long time before the 
Act sending a large quantity of sewage into a 
watercourse which joined a larger stream, the 
water in which above the junction was available 
for most primary purposes; that the combined 
stream fell into the sea. three miles below the 
junction ; and that the effect of this flow of 
sewage was that in the summer months the greater 
part of the contents of the combined stream was 
foully polluted. The case, while it stated that 
^e c(»nbined stream had been for more than 
forty years carrying more or less polluted water 
to the sea, also stated that the pollution had been 
largely increased within the last twenty years, 
but no specific averment was made of a prescrip- 
tive right to pollute the combined stream : — Held, 
that though the tributary stream was at the date 
of the Act •* mainly used as a sewer," and was 
therefore excepted from the operation of the Act, 
the stream into which it flowed was not so used, 
and Uiat therefore the pollution of the latter must 
be prevented. 

Qwere, whether it would be a good answer to 
;bl complaint under the Act that a prescriptive 
jight had been acquired to pollute a stream such 
as the combined one in question. Portobello 
(Magistrates op) v. Edinburgh (Magistrates 
of) - - - 10 C. of S. Cas. 180 (8c.) 

4. Bight to compel an Action against 

Third Party — Power of Local Board to stop 
Nuisance—Public Health Act, 1875, s. 21.] On a 
motion for an injonction to restrain a local board 
from allowing sewage to flow into a brook opposite 



HTJISARTCE — continued. * 

the Plaintiff's house, whereby a nuisance was 
occasioned, it appeared that the nuisance was in 
fact caused by C. P., not a party to the action, 
who had passed the sewage of his house into' the 
brook through a pipe, which, by agreement with 
the Defendants, he was only entitled to use fur 
surface or rain water : — Held, that although the 
Local Board could not be compelled to construct 
an improved system of drainage except by man-. 
damus ; nor .to bring an action for an injunction 
against a third party, particularly in cases where 
tiie legal rig! it was doubtful; still where the 
third party was acting in violation of an agree- 
ment entered into with the Local Board to pass- 
surface water only through the pipe, and wljere 
no ppecial inconvenience would be cau>ed to otheK 
neighbours, the Plaintiff was entitled to an in- 
junction against the Defendants on the ground 
that they could themselves prevent any nuisance 
being caused, by stopping up the pipe which was 
being used in contravention of the agreement, 
under the powers given them by the Public 
Health Act, and this, notwithstanding that tbey 
would be preventing the third party from exer- 
cising his right of passing surface water only 
through the pipe. — Attdmey-General v. Dorking 
Guardians (20 Ch. D. 595, 51 L. J. Ch. 585, 46 
L. T. 573, 30 W. R. 579)di8tinguihhed. Charles 
v. Finchley Local Board 28 Ch. D. 767, 52 L. J. 
[Ch. 554, 48 L. T. 569, 81 W. S. 717, 47 J. P. 791 

Exposure of dead body of child in highway. 

See Criminal Law. 21. 



Highway. 

See Highway. 4, 5. 

Public Health Acts. 

/See Public Health Aots. 11, 12. 
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OATH — Administration — Commission to 
evidence. 
See Practice--Evidence. 4. 

OBSTBUCTIOK— ** Defect in condition of way." 
See Master and Servant. 5. 

Highway— Nuisance — ^Negligence.- 

See Highway. 5. 

— r- Light — Injunction 
See Light. 

OCCUPATION — Dwelling-house— Borough vote. 
See Parliament — ^Vote. 1, 2. 

Municipal rates. 

See Municipal CTorforation. 8. 

Bateable — Poor-tate. 

See Poor-bats. 

077ICX — Compensation for loss of— Metiopilis 
Toll Bridges Act 
See Metropolis. 5. 

Freehold — Removal — ^Remembranoer of City 

of London. 
See Custom. 1. 

OFFICSB — Army — Status of diildren bom 
abroad. 

See Alibk. . . . - . 



8e» PoKirrtoE — Bbfgbee. 
OPTIOn or ?intOHABZ— Lessee. 

See Lahdlobd jmiy Tenant. 19, 2 
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of the incnnibeDt of the parish of A., to perform 
the burial aerviee over the bixlisa of tlio inhnbi- 
tuatti of Bt. JameB buried in Ihe burial ground of 
It., and to receive the f«i's for «o doing. Habsu 
«. lauBBTH BtsuL Board - 47 J. F. 501 

Diatriot — Chnritable oehraie. 

Sm Cudbch BmLDiNO Acts. 



n Fai'liamunt — Coale 



FASI8H — Didrict — New Parith — Xarriagei, 
RigU to toleninizB — Marriaqe Fee», Right Ui — Sew 
P<«** Jflt. 18*3 (6 4 7 rici, p. 37), M. 11-15- 
Neu Parith Act. 1856 (19 * 20 f''-"- «■ ">*), wr. H, 
15.1 The publication of the banne of niBrriage 
and thu aolemmzatioD of marriage are " euolesiaa- 
tical purposes" within tbe meaning of 19 & 20 
Vict e. 104, H, 14, and, irbere a district bucomeH 
within this sectiuu a eeparate and distinct pariah 
for ecclosiaaticBl pnipoecs, the incumbent nf such 
pariah has the eiduaive right of perfbnning the 
office of marriat^e in the txta of wreone reaident 
in hia parish, and of receiving the fees fiir such 
tmirriagea, and oonsequentlj i\x incnmbent of tbe 
moliier parish baa no right to soleiimize such 
muriaiieB in tbe church of the mother pariah or 
to receive the fee* for the same. Pullsb v. Ai<- 
rvBD 10 q. B. D, lis, S8 1. J. 0. B. 1)65, 4S L. T. 
[431, 31 V, B. fi22, 47 i. P, 423 

2. Feet — Burial Fett—Inmunhent of Di»- 

triet Parieh—BuTiai Qrmaidfor ahoie of Anrdent 
Parith~A3 Geo. 3. c. 108—58 Geo. 3, c, 45— 
59 Gfo. 3. .-, 134—19 d 20 Vicl. c. 104. ., 14- 
20 A 21 Vi^t. e. SI, ». 5.] The liistrict parish of 
A. was patiot'tbe ancient pariah of B.. and attached 
to the district cliurch of A. was a cbuichyard in 
which the inhabitanta of A. were buried. Id 1852 
a burial board was formed for tbe wliole of tbe R 
parish, and in 1853Uieclmrchj'anI of the A. parish 
tras clnbed by order of tbe Secretary of Slate, and 
the pariabionera of A. were then buried in the 
ground provided by the burial board of B. ,ThiB 
ground waa consecrated in 1854, when it beoame 
the burial grouod of B, In 1875 a church, culled 
St. James's, was consiicrated in tiie diatrict pariah 
of A., and a part of tlie-A. parish aasigued to it by 
OrdtT in Council. The senusnce of consecration ' 
and Ordei' in Oauncil authorized ihe performance 
of burials, &o,, at St Jamea'a, the fees for which . 
were Id belong to the rainioter of St. James's for j 
(l»e time being: — Reld, that llio inonmbentof the i 
didlriot of St Jamea waa eulitlid, upon tbe deatli I 



FASLUmHT:— 

I. Election. 

IIL Vote. 

L FAmTAMEHT — ELECTIOH — Election Ex- 

peiiMi — Payment of Caitvanere by 8tii-Agent — 
26 * 27 Vict. e. 29, i. 2,] It is unlawful for any 
election ageut or aub-ngcnt, except the cipente 
agiiQt to make payments on behalf of Ihe candi- 
date even for cunvnl disbursements, and sucli pay- 
ments cannot be recovered from the «»nilidate. 

An election mb-asent, wi.o was a Bolieiior, 
employed canvassers for the work of tlie election, 
and paid them out of bis own moneys. The ex- 
pense agent having disallowed these payments (he 
sub-agent braujchtan action against tl.e candidate 
in the district registry far tbe money expended. 
The candidate obtaintd tlie common order to tax 
the Plaintiff's account as a solicituj's bill of oosis, 
and then obtained an order to stay further pro- 
ceedings in the action pending tbe laiation. On 
tlie taxation the candidate objected to tbe pay- 
ments as ille;:al under the 2ud section of tiio 
Corrupt Prai^tices Ac-t, 1863 (26 & 27 Vict. c. 29) : 
—Held (affirming the decision of Chilty, J.), that 
the payments were illegal ; that although the sub- 
agent bad an implied authority to employ can- 
vaasera, bn had no implied autliority l« pay them, 
nod Iherofoie lie could not recover the amount ex- 
pended from the candidate; 

Seld, a](o, that the candidate could lake the 
objection of illegality od tbe taxation of tlie bill 
of oosta. 

Wlietlier the order to stay proceedings in the 

lotion pending the taxation was regular, qunre. 

Be Pabkeb 91 Clu D. 408, fi2 I. J. Gh. 109, 

[47 L. T. SIS, SI W. B. 818, 47 J. F. BM (O.A.) 

8. Eleetioa PetitiBa—Agetiey—Eridence 

of — Em^oymtiil of VoleTs—Profiue Charily— 
Oottt.l Where a man went about with the Be- 
jpondent canvassiog, and conveyed votere to llin 
poll : — Held, nut sufQcient prima facie evidence 
af Bgenuy, 

Observations ou the question of how fiir the 
ernployment of voters is allowable. 

riufuse distribution of money iu cliarity at tbe 
(ime of an election considered. 

Eiceptiiiuul circumstances under which the 
Court ordered tbe costs to be paid by tlie suc- 
ite^aful pnrties. Mooui v. Ebnmabd (No. 2), 
SiLiaBCHv Case - - 4 O'lUll. It H«rd. 81 

3. Election Petition — Imveetion and Dti- 

eovery— Parliamentary Eleclioiit Act. li6H^\ (t32 
Vicl. c. 125, t». 2, 26— fluiei of Mchaelmai Term, 
1808, r. 44.] In a porliamentary election petition 
llie Court or a Judge at Ciiambersbusiio jurisdic- 
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I. FABLIAMEKT— ELECTI0K_(x>»e«nt(6d. 
'tion to idiikQ orderd a^indt the sitting meinber 
for inspection and discoyery of documents. Moobe 
V. Kemmarp (or Kennaird) (No. 1) 10 d. B. D. 
[290, 62 L. J. d. B. 285, 48 L. T. 286, 81 W. B. 61Q, 

[47 J. P, 843 

n. PABLIAMENT— FBXVIUBOB— ^o^ZtMion of 

Member — Assault — Jvstification — ■ Jurisdiction.'] 
The Plaintiff, a member of Parliament, having 
brought an action for damages for an assault com- 
mitted upon him whilst entering the outer door 
of the House of Parliament for the purpose of 
entering the House, and taking his seat, the De- 
fendant pleaded, as a justification of the alleged 
assault^ that the House Imd previously resolved 
and ordered that the Defendant,, as the deputy ser- 
jeant-at-arms, should " remove the Plaintiff from 
the siaid House until he shall engage not further 
to disturb the proceedings of the said House ;" 
and that the Defendant had resisted and removed 
the Plaintiff in pursuance of the order: — Held, 
on demurrer, a good plea. Stockdate v. Hansard 
(9 A. & E. 1) and Burdett v. Abbott (14 East, 1) 
commented on. Bbadlaugh v. Ebskithe 47 L. T. 

[618, 81 W. S. 865 

III. PABLIAMENT —VOTE — Borough Vote — 
Description of QuaXification — ^** Dwelling-house " — 
AmendTnent under Parliamentary and Muncipal 
Registratim Acty 1878 (41 & 42 Vi^t. c. 26), s. 28, 
sub-ss. 12, 13.] The Respondent had a sufficient 
qualification for the borough franchise as the 
occupier of a dwelling-house under the Repre- 
sentation of the People Act, 1867, s. 3, but not 
under the Reform Act, 1832, s. 27, the yearly 
value of the house being under £10. — The Re- 
spondent's qualification was described in the list 
as *' house." The Respondent being objected to, 
the revising barrister was of opinion that such 
description was sufficient, but he amended it by 
adding the word ** dwelling " to the word " house," 
and retained the Respondent's name on the list : — 
Held (without determining whether the descrip- 
tion as it originally stood was sufficient), that the 
case came within the provisions of the Parlia- 
mentary and Municipal Registration Act, 1878, 
s. ,28, sub^s. 12, aud the revising barrister had 
power to make the amendment, and his decision 
Was therefore correct. Friend v. Towers 
[10 d. B. D. 87, 62 L. J. d. B. 109, 48 L. T. 978, 
[81 W. B. 247, 47 J. P. 197, 1 Colt. 810 

2. — — Borough Vote — DweUing-house — Part 
of a House —Vacant Room — Occupation a« House- 
holder or Lodger— 30 ds 31 Vict. c. 102, ss. 3, 61— 
41 & 42 Vict. c. .26, s. 6.] The claimant qf a 
borougt vote -had during the qualifying period 
occupied as. sole tenant at a, weekly rent a room 
in a house, which he furnished himself, as his 
residence. At the commencement of the qualify- 
ing period all the^ rooms in the house were simi- 
larly let off to tenants as their residences, each 
tenant having a key to his room and a kej of the 
front door. During the qualifying period the 
tenant of one of the other rooms relinquished his 
tenancy, and gave up the key of his room and his 
front door key to the landlord, who thereupon 
took the usual steps to obtain a new tenant of the 
vacant room. The landlord did not during any 
part of the qualifying period reside in the house 
or any part of it, either personally , or by any 
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servant, nor did he exercise any control over it, 
except such control, if any, as might by law be 
conferred on him by reason of the vacating of the 
room and the delivery of the keys to him by th^ 
outgoing tenant as aforesaid: — /feM, affirming 
the judgment of the Queer's Bench Diviaioii^ that 
the claimant was entitled to the fran<^i0e as an 
inhabitant occupier of a dwelling-houfle. Akcke- 
TILI4 V. Batlis 10 d. B. D. 677, 6% l. J. d. B. 104i 
[48 L. T. 342, 81 W. E. 288, 47 J. P. 8M, 

[1 Colt. 289 (CLA.) 

8. Revising Barrister — Appeal — Consoli- 
dated — Consent of Respondent— 6 Vict. c. 18, 
ss. 42, 44.] An appeal from the decision of s 
revising barrister was intended by him to be con- 
solidated, the case being indorsed by him " con^ 
solidated appeal,"* but the person whose name 
appeai-ed upon the indorsement as Respondent 
had not consented to answer the appeal on behalf 
of himself and the other Respondents (whose 
names were in a schedule) : — Held^ that the defect 
was fatal to the consolidation of the appeal, but 
did not render it invalid as a single appeal. 
Druitt v. Lane - -^ - 1 Colt 807 

PABLIAMENT- Application to— CJosts^ 
See Settled Estate. 1. 

■ • " Bill in — Costs of promoting. 

See Railway Company. 1. 

Bill in — Opposition by overseers of parish—^ 

Costs. 

See Poor Law. 2. 

— — Member — Oath — Penal action — Commoi) 
informer. 
See Penalty. 1. 

PABT PEBFOBMANCE — Contract— Statute of 

Frauds. 

See FjRAups, Statute op. 1, 3, 5. 
— ^ Statute of Frauds. 

See CoNTBAOT. 14. 

PABTICULABS— Claim. 

See Practice— Partioulabs. 

Corrupt practices — Time for delivery of. 

See Municipal Corporation. 2, 3. 

PABTICULABS 07 SALE— Mis-statement m— 
Compensation. 
See Vendor and Purchaser. 3. 

PABTIES— To action. 

See Practice — Parties. 

PABTinON STUH-ururisdiction -Power of Saie^ 
A decree for the partition of property can 1^ 
granted notwithstanding the existence of 9f 
power given to trustees to sell the property fij 
the purpose of a division. Boyd v, Allen , 

[24 Ch. D. 622, 48 L. T. 028, 81 W. B« 644 

2. Mortgagees — Discretion of Cowrt-^ 

" Persons interested **—PaHition Act, 1868 (81 <fe 
32 Vict. c. 40), ss, 3, 4.] Mortgagees, tok- the 
extent of one moiety in yalue, of property :-**► 
Held, •* persons interested '* in such property 
within the above section, an4 therefore, in a 
partition action brought b^ tiiem and in whioli 
tbey desired a sale and distributipn of the pr»? 
ceeds of the property, entitled to a sale under & 4» 
though the owners of the equity of redemf^ioa 
opposed a sale, Davenport v. King 49 L. X. 99f 

[81W..B^.»|l 
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^ASTrFION BUTT—conHnued. 

3. Sale — Fleadiiui — Oronndi of Claim , 

for Sale—ParUtiim Act, 1868 (31 A 32 Vict. c. 40), 

«. 3, 4, 5.1 Where, in an action for partition the 

Plaintiir desirea, under a. 3 of the abare Act, a 

Bale inatcad of a partition, he niust expresslj 
plead the gniunds upon which he claima a sole, 

ao that the Defcndaat may know under which 
section he memia to proceed, the remedies granted 
•bj SB. 3 and 5 reepectively being antirely dietinct. 

Where the Plaintiff merely pleaded that tiie 
-property ronraated of a copyhold meeeaage and 
-shout eleven acreB of land : — Held, not sutlicient 
in ahew that the Plaintiff claimed a sale under 
«. 3, and that the Detcndant waa not precluded 

from buying np, under a. 5, ihe Plaintiff 'a int«reBt. 

Fitt ¥. Jonet [5 App. Caa. 651, 49 L. J, Ch. 795. 

48 L. T. 385. 29 W. E. 33) followed. Evans v. 

Etakb. Evabs «. JoHBB 62 L. 3. Ch. 304, 

[4S L. T. 667, 31 W. B. lOfi 

4. Trv^t for Bt^e—AU CeUnU qne Tmet 

mi jarit—FarUtion Act, 1868 (31 * 32 Viet. , 
c 40), a. 4.] A testator directed the trustees of 
hia will at anch times and in such manner as they 
should think fit to sell his cojwhold estate, and 
to hold the proceeds in trust for his widow for 
life, and after his death for hia children. He left 
aix children, all of whom attained a vested 
interest and were But ju™. The widow and 
three children brought an action for partition of 
the eatat« ; the other children, who were Defen- 
dants, demuned : — BeJd '. affliming the decision 
of Bacon, V.C). that the trustees had a trust for 
Bale, not a mere power ; and that it was not put 
&n end ^ by all the reversioners attaining a 
vested interest ; and therefore the Court had no 
jarisdictioQ to dcicreo a partition under the 
Partition Act. Bifioe o. Piacock SS Ch. D. 2B4, 

[6S L. J. Ch. 1, 47 I, T. S41, 31 V. B. 14B (CA.) 
FABTBZBSHIF — Artides — Annaily payable lo 
Widovi of deceased Paring — Credilori — Tnut 
Property — AstetiJ] It was provided by one of the 
orticlesofapartnershipthaton the death of either 
member, his enecuiors should be entitled ta receive 
out of the net profits of the buaineaa a certain 
annuity, which shauld be applied aa the deeeaaed 
partner ahould by deed or will direct for the 
benefit of hia widow and children, and in deltinlt 
of sncli direction, should be paid to hia widow. 
One of the partners died, having by hia will 
.appointed his widow sole eieoutrii, and given 
her all his property. His creditors commenced 
lOn action for the administration of his estate, 
and applied for an order that the continuing 
:partn«' should pay the annuity lo the receiver 
appointed in the action: — Held (affirming the 
.Aeeiaion of North, J.), that the annuity must be 
paid to the widow, for it came into her haodg (aa 
exeentrii) not aa assets, but aa property im- 
(«e8MHl with a trust. Se Flatell. Miibkay e. 
.Plavkli, - - 82 W. E. 102 (CA.) 

t. AHieke — Corutnictioa — Paying o«i 

Deeeated Partner'* Share — Inlereel theram June 
paid."] A deed of partnership provided that in 
the event of the death of any of the partners, and 
in (he event of the surviving partners electing to 
continue the buBineas, the amount at the credit of 
the deceasing partner as at the last balance 
>'t%ai{ he foii out lo his representative by 
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instalments of equal amount at sii, twelve. &e., 
up to siity months' date, " from the date of the 
surviving partners declaring their election," 
" with inlereat thereon from the date of the 
balance.*' The chief partner, whoso interest was 
about £394,340 in the concern, died. The sur- 
viving partners having elected lo continue the 
business, sought to pay his representative by ten 
equal instalments, with interest on the amount of 
each instalment from substantially the date of 
the death to the dale of payment. In a claim by 
the deceased partner's representative that interest 
should be added to each instalment on the balance 
of the capital sum remaining unpaid at the date 
of the payment of each auch instalment; thus 
reaping an advantage of about £2365 from Ihe 
earlier payment of the larger sums of interest : — 
Beld (Lord Wataon disaenling) affirming the 
decision of the Court below, that the interest to 
be paid with each instalment was interest calcu- 
lated on the balance of principal unpaid at that 
date, and not interest upon the amount of each 
instalment. Bwino v. tiwiNO (or Obr Bwinq v. 
Obb Ewino) 8 App. Cai. 833, 10 C. of B. Cai. 

[(H.I.). 1. (H.I., Be). 

S. Contract — Participation in the gross 

receipts of hotel as rent therefor -.—Eeld, not to 
'*' ' partnerahip. BrkcHeB c. BnBH 

[40 Amtr. B. 461) (ir.B.> 



eoliciting Ctalomerf of Old Firm.^ A partner 
who has been expelled under a provision in the 
articles of partnership, and has been repaid his 
share of the capital, will not be restrained from 
carrying on the business on hia own account, and 
soliciting the old customers of the firm. — WaBmr 
V. Motlram (19 Ch. D. 3S5, SI L, J. Ch. 108, 
45 L. T. 659, 30 W. K. 165) followed. Dawbon o. 
Bebson 28 Ch. D. S04, fi2 L. J, Ch. 063, 48 L. T. 
[M7, 31 W. B. 637 (O.A.) 

5. DitsolKtion ^ SdiailoT'i Bunneu — 

Goodwill.'} The three partners in a firm of mU- 
citors entered into an agreement for tlie diasoln- 
tion of the partnerahip, two of them continuing 
to carry on the business and employing the thiri 
aa a salaried clerk; and tl at all the boobs, 
papers, &o., belonging to the firm, should become 
the property of the two continuing the huainess. 
The third partner having died about six months 
afterwarda, liis adminiatratrii brought an action 
against the other two partners to have the ac- 
counts of the partnership taken: — Held, that, in 
taking the accounta, no allowance could be made 
to the Plaintiff in respect of the " goodwill." 

Sejahle, per Jeasel, U.R., that, as a general 
rule, in the case of an ordinary partnership 
between solicitors, there is nothing in the nature 
of a partnerahip asset which is analogous to the 
" goodwill " in an ordinary trade. Abdnvell o. 
Bell S2 L, J. Ch. 537, 40 L. T. SU, 31 T. S. 47T 
[(CA.) 

6. Liabilitiei — Firm of Soticilort — De- 
posit of Bonds— hiabihty of Pariner.] Trustees 
deposited with a solicitor certain bonds payable 
to bearer. His partner had no actual knowledge 
of this, but letters rettrring to the bonds were 

K 2 
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TASTKESJSEIP— continued. PAETY-WAIL — Damage — Conttactor — Priri* 
,di^rged fo* in bills of costs delivered by the finn : • cipal's liability, 

letters referring to the bonds were also copied See Principal and Agent. 10. 

into the letter book of the firm; and cheques for PASTOEE— Commoners— Turf insufficient. - 
money received as interest on the bonds were g^ Common. 

drawn on the account of the firm. — The solicitor 

made away with the bonds : — Heldf that under PATEHT — Infringement — User or Exercise — Im- 

the circumstances his partner was liable. — Dun- portation and Transshipment of patented Artide 

€lonaldY. Masterman (L. R. 7 Eq. 504, 88 L. J. Ch. — Custom House Agents.'] A patent was granted 

350, 20 L. T. 271, 17 W. R. 548) referred to. in England for an invention rendering nitro-glyce- 

Cleatheb v. TwiSDEN 24 Ch. B. 781, 49 L. T. 683, rine less dangerous. Foreigners imported into 

[82 W. B. 198 £n$?land an article compounded of nitro-glyceriiie 

7. lAahilities-^Firm of 8olicitors-De- ^if^^f substances which they had manufao- 

posit of Deeds-SegregaMon^Iieceiver^PaHner- ^^l*^"^ according to the patent proce«. 

^p Assets-Constitution of Action.] R. gave to The Respondents, acting as Custom House a«en^ 

M.: a partner in a firm of solicitors, a lum of ^^ *^^ importers, passed the anicle through tke 

monev for him to invest, which he failed to do. ^''^}^^''T'^ ^ ''^^'''!i Pp^Tf r/"!i- 

Another of the partners having died, a partner- ^"i^ ^^ the Explosives AM. 187o), fi.r laiiding 

ship action was Crouglit by his executors, and H. «nd storing' it m magazines belonging to the m*- 

was appointed a receiver. H. then, without the FP'^fP V""a "^ /S'T^f ^^ ^^T1 ""L-^^ 

knowfedge of his co-receiver, gave R. a memo- ^j^ of Appeal, that the Responde^s being 

randum, stating that he held, on behalf of R., as ^^X Custom House agents for the unpori^rs, and 

security for her money, the title deeds of property °°* themselves the importers, and havmg neitijar 

on which his firm had an equitable mortage. P«f e«?;on of nor control over the goods, they 

He afterwards put the deedslnto a box mTrked ^*' ^^ °°* ff ^,^* ^''J'' exercise or user of the 

with R.»s name, which R. got possession of and P^^?^*l S"^ *5** °° ^^9^ could be mamtame4 




the deceased partner being subsequently added as 2* Practice — Interrogatories — Further 

Defendants : — Held, that R. must deliver up the Particulars — Patent Law Amendment Act, 18S2 

deeds to the Plaintiffs, for H. had held them as (15 & 16 Vict. c. 83), s. 41 — Common Law Prth 

receiver and not as partner, and had therefore no cedure Act, 1854 (17 & 18 Vict, c. 125.] In a 

power to part with them. — Held, also, that the patent action where the Plaintiff or Defendant, 

action was properly constituted by making the as the case may be, makes out a proper case the 

new receivers Plaintiffs, and H. a co-Defendant. Court has jurisdiction to order interrogatories to 

HiLi 8 V. Reeves - - 81 W. B. 209 (G.A.) ^ answered notwithstanding the provision in the 

8. Secret profit by partner-The assetsof latent Law Amendment Act, 1862, for the deU- 

a partnership were"^ sold, on dissolution, at public !^7/^rt^^^''*7^^^ PWiffis also entitled 

auction, to a person who afterwards conveyed ^^^' the 41 st section of the same Act to the 

them to one o/tlie partners, in pursuance of a ""^^^^ ^""^^ addres^s of the persons by whom 

secret arrangement made before the sale, at P"^j;^er is alleged to have been made as well 

which the other partner was present and bid :- «t ^lif ""m"^ *^^ P"°'' '^o^^J^ 

Held, that the purchasing partner must axjcount P*^^' ^"^^" '^' ^.^^'1 n. ^oa ?i w ^' ^ 
to the other therefor, as if no sale had taken L©* ^' J- C*^. 282, 81 W. S. MS 

place. Jones v. Dexter 39 Jjner. B. 459 (17.8.) 8. Slander of Title — Concurrent English 

Action against— Death of sole Defendant ^^ Belgian Patents— Injunctionr—Right to seU 

trading under name of firm. Goods made under Foreign Patent] The T. Co. 

See ExECUTOB Actions 1 granted to the A. CJo. a licence to manufacture, in 

Action against-Judgment-lAmendment. B^^^^^^^gJ^ds by a process patented in that «m^^ 

See Pbactice^udgment. 1. *^' *^^ ^' ^°- ^^^» ^^^l^ ?! *? English patent 

... • ^ _. ^« for the same process. The A. Co. having sold goods 

Action agamst partners in name of firm. in England which were manufactured & Bel|iu*i, 

See Practioi^Parties. 1. the T. Co. issued circulars warning peisohs 
Assets— Conversion— Probate duty. against importing, buying, or selling, in Eng^ 

See Revenue. 9. land, any goods manufaclured under the patent, 
Contract with — Novation. and not made by the T. Co. The A. Ca having 

See Contract. 9. brought an action to restrain the issue of such 
Dissolution— Receiver— Execution against circulars :—Held^ that no suflicient prvmd Jaeie 

partner. <^*8^ ^^ \iQGii made out to entitle the A. Co. to 

See Bankruptcy — ^Trader. 4 *^ injunction, for the licence to manufacture in 
Fraud of partner-Debt incurred by. ' Belgium under the Belgian patent did not,^^ 

See Bankruptoy- Discharge. '^^V'S ^° English law, imply a right to sell m a 

T* -jx* _x o.^ .-«.. country where another patent for the same 

^iq^^^*^^fP«^-Statement of affairs. process existed, and there was no evidence that 

^66 Bankruptoy-Liquidation. 3. the Ucence would be differently construed by 

*— ^ IS&are of next of kin m land belonging to— Belgian law, or proof of misrepresention or fraud. 

See Settled L.^n) Act. 4, Betts v. WUmoU (L. R. 6 Ch» 239, 25 L. T. 18S, 
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19 W. R. 369) distinguished. Sooiet^ Anontme 

JSES Mandfactdses de Glaoe<i v. Tilghman's 

Patent Sand Blast Co. t 26 Ch. O. 1, 63 L. J. 

[Ch. 1, 49 L. T. 461, 82 W. B. 71 (C^.) 



4. 



* I 

Specification — Combination — ^Infringe- 



ment — Decision of the Second Division of the 
Court of Session, reported 9 C of S. Cas. 232, 
affirmed. Clippens Oil Co. v. Hendbbson 

DB App. Gas. 873, 10 C. of 8. Cas. (H.I.) 38 
; [(H:i.,8e.) 

5. Validity — Infringement — Cfiem cat 

Process — Scientific Expert' to ctdvise the Court — 

Secret Process — Knovm . Chemical Equivalents— 

Production of similar. Result.'] In an action to 

restrain the infcingemeut of a patent for pro- 

di^cing colouring matters for dyeing and printing 

by means o^ a chemical process, described in the 

specificatioti, there being two questions raised, 

viz., validity of the patent and infringement : — 

JSTeW, as to validity, that a nian cannot have a 

'patent for a principle alone, but may have one 

ror a principle coupled with a process by which 

*the principle may be carried into effect. — He can 

Y>nly elaiin to work out his process by means of 

materials kiiown at the date of the patent ; he 

pannot clainL the use of materials discovered 

Iriibse^uently, and his specification will be con- 

atrued with regard to this consideration. 

V Where there is contradictory evidence on a 

Wietititic question, the Court is at liberty to 

•employ independent expert evidence to give 

•atlvice upon which the Court may form its 

Judgment. 

The Court being of opinion that the Plaintiff's 
principle was new, that the process was suffi- 
ciently described, and that it was workable for com- 
mercial purposes : — £r«2(2,that the patent was valid. 
On the question of infringement the Defen- 
^nt alleged that in the manufacture of his dyes 
•he used a secret process entirely different from 
that of the Plaintiffs, and he was allowed to 
-decline answering any questions in cross-exami- 
^nation which would disclose his secret process. — 
ifik the course of the arguments the Court, being 
of opinion that the patent was valid, gave the 
-Defendant leave to state his secret process in 
camera^ and heldy that where a patent is for a 
process arriving at a known result any person 
■ ipay use another process without its. being an in- 
iringement ; but where the patent is for a new 
,|result, coupled with an effectual process, the 
.patentee is protected from the use of any other 
process for the same result. The Defendant had 
, not invented new materials but had used the 
,8ame materials and arrived at a similar result, 
.. though by a process different from that of the 
.Plaintiffs and not known at the date of the 
.patent, and this was an infringement. 

The shorthand writer's notes, which would 

.. disclose the secret process, were ordered to be 

impounded in Court, with liberty to apply. 

, Bai>i8che Anilin und Soda Fabrik t». Levinstein 

[24 Ch. B. 166, 62 L. J. 6h. 704, 48 L. T. 822, 

[31W.B.918 

Agreement to sell — Action to enforce—^ 

. •* . Pleading. 

iSfee P^CTiCE— Pleadings. 10. . 



VLTZ'Sl— continued. 

— Infringement df--Damages for — ^Proof itt 
bankruptcy. 
See Banrbuftcy — ^Pboof. 2. 

PATB0N — Of donative benefice — Transfer of 
advowson. 
See Advowson. 

PAYING EXPBllfS^S. 

See Public Health Acts. 

Owners of land bounding highway. 

See Metbopolis. 2. 

Becovery by landlord from tenant. 

See Covenant. 10, 11. 

PAYKXirr INTO COXTBT. 

See Pbacticb — Payment into Coubt. 

PENALTY — Common Informer — Prerogative of 
Crown — Parliamentary Oaths Acts, 1866 (29 & 30 
Vict. c. 19), 8. 5.] Where a penalty is created by 
statute and nothing is said as to who may recover 
it, and it is not created for the benefit of a party 
grieved, and the offence is not against an indivi- 
dual, it belongs, tb the Crown, and the Crown 
alone can maintain a suit for it. 

To enable a common informer to maintain an 
action for a penalty created by statute, an interest 
in the penalty must be given to liim by express 
words or by sufficient implication. 

The penalty of £500, " to be recovered by action 
in one of Her Majesty's Superior Courts at West- 
minster," v^hich is imposed by the Parliamentary 
Oaths Act, 18f.6 (29 & 30 Vict. c. 19), s. 5, upon 
any Member of the House of O)mmons voting as 
such in thQ House or sitting during any debate 
after the Speaker has been chosen without having 
made and subscribed the oath thereby appointed, 
cannot be recovered in an action by a common in- 
former, and can be sued for only by the Crown : 
— 8o held, reversing the decision of the Court of 
Appeal (Lord Blackburn dissenting). Bbad- 
LAUOH V. Clabke 8 App. Cas. 864, 62 L. J. Q. B. 
[606, 48 I. T. 681, 31 W. B. 677» 47 J. P. 406 

[(H.L., K.) 



2. 



.Equitable Relief — Coniract — IHs- 



charge."] Where an action had been settled upon 
terms that judgment should be entered for the 
Plaintiff for £806, but tijat it \yaE( not to be en- 
forced if the Defendant paid to the Plaintiff £50 
by a certain date, and the. Defendant tendered, 
after such date, the £30, which was received and 
retained by the Plaintiff: — Held, that it could 
not be retained except as the discharge of the 
£30o, which was of the nature of a penalty, with 
respect to which the Court has power to grant 
any equitable relief it thinkH proper. Johnson v, 
CoLQtHOCN - - - - 82 W. B. 124 

Action for — Common interest. 

See Maintenance of Action. 

Action for — Discovery. 

See Pbacticb — Dibcovebt—Intebboga- 

TOBIBS. 1« 

Breach of contract to pay a sum certain. 

See Building Contbact, .2. 

Breach of covenant — Liquidated damages. 

See Covenant. 3. 
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TEVALTY—amUinued. 

* Continuing offence — Not forwarding list erf" 

members of Co. to Registrar. 

8m Compant — Management. 4. 

Unauthorized performance of copyright 

piece. 

8ee Copyright. 5, 6. 

— Vestry — Member interested in contract. 

See Metropolis. 3. 

PEHSION — ^Indian officer— Sequestration. 

See Practice— Sequestration. 2. 

Quarterly instalment — Attachment of. 

See Practice — ^Attachment op Debts. 
2. 
Retired civil servant — Bankruptcy* 

See Bankruptcy — ^Assets. 2. 

FEBFOBXAirCE— Of contract— Impossibility. 
See Contract. 10. 

PEEPETUITY-Gift by will. 

See Will— Invalid Trust. 3, 4. 

Rent-charge — Validity. 

See Rent-charge. 2. 

PETITIOK — ^For advice — Investment in deben- 
ture stock. 
See Settled Land Act. . 12. 

Lunacy — Chancery — Vesting order. 

See Trustee Acts* 3. 

Municipal election. 

See Municipal Corporation. 2 — 4. 

' Parliamentary election. 

See Parliament — Election. 2, 3. 

Settled Estates Act, 1877— No beneficial 

owner. 

See Settled Estates Acts. 

Special leave to appeal to Privy Council. 

See Practice — ^Privy Council. 

Winding-up. 

See Company — ^Winding-up, 

PETITIOKIHG CREDITOR — Winding-up peti- 
tion. 

See Company — ^Winding-up. 17, 18, 20, 
21. 

PHOTOGRAPH—" Author *» of— Joint author. 
See Copyright. 7. 

PILOT. 

See Ship — Pilot. 

PLEASURE GROXTin) — By-law for regulation of. 
See Public Health Acts. 1. 

PLEDGE — Transfer of negotiable bond after ma- 
turity — A. deposits a negotiable bond with a 
bank. S. pledges a similar bond as collateral 
security for his note, and pledgee deposits boiid 
and note with B. S., having obtained A.'8 bond 
without the knowledge of A. or the bank, takes 
it to B. and exchanges it for his own bond, five 
years after maturity of the bonds: — Held, that 
A.'8 ownership is superior to the lien of S.*8 
pledgee. Greenwell v, Haydon 39 Amer. R. 

[234 (U.S.) 

Factor. 

See Factor. 

Share certificate — Power of pledgee 

See Company — Sharei 2. 



POLICE OFFICER— Residence— Rateabilitj;. 
See Poor-rate. 5. 

POLICE STATION — Exemption from iooome tax. 
See Revenue. 4^ 

POLICY OF IHSURAHCE. 

See Insurance, Fire. 
Insurance, Life. 
Insurance, Marine. 

POLL — Demand of, by five members. 

See Company — Winding-up. 33. 



Demand of — Election of waywardens — 

Time. 

See Highway. 11^ 

POLLITTIOH — Of stream. 

See Nuisance. 2, 3, 

POOR LKW—ChMrdiam^Eleciion—FabricaiiTig 
Voting Paper — Wife putting Mark againtd C5a»- 
didate'8 Name—U & 15 Vict. c. 105, 8, 3.] W., at 
an election of guardians, by request of a voter's 
wife, who told W. she had her husband's autho- 
rity to fill up the voting paper for one of the can- 
didates, caused her to put her mark on the voting 
paper, he putting the voter's initials opposite to 
tlie candidate's name and attesting the paper, 
which the receiving ofiScer treated as if really the 
mark and vote of the voter himself. W. having 
been convicted' of unlawfully fabricating a voting 
paper : — Held, that there was no evidence t6 
justify the conviction. Wickham v, Phillips 

[47 J. P. 61? 



2. 



CherBeers of Parish — Bill in ParUa' 



ment affecting Parish — Opposition by Overseers — 
Costs of Opposition."] A Bill before Parliament 
provided for the punctual payment of interest on 
the share capital of the undertaking for which 
authority was sought by declaring that the over- 
seers of the parish in which such imdertaking 
was situated should when required so to do raise 
as part of the poor-rate money for the payment of 
such interest. The overseers opposed the bill, 
whicli was rejected by a committee of the House 
of Lords. On an application for a writ of certio- 
rari to bring up and quash the certificate of the 
district auditor allowing the taxed costs of sudi 
opposition : — Held, that there was no duty on the 
part of the overseers to oppose the bill, and that 
they were not entitled to charge the costs of the 
opposition on the poor-rate. Reg. v. White 
[11 Q. B. B. 309, 62 L. J. V. C. 128, 48 L. T. 18$, 

[81 W. R. 811, 47 J. P. 741 

8. Settlement by Besidence — lUegitimaJte 

Child above Sixteen — Idiot — Regidence as pari of 
FamUy^24: & 25 Vict. c. 56, s. 10 ; 28 & 29 Viet 
c. 79, 8. 8—39 & 40 Vict c. 61, s. 34.] The 
pauper, an illegitimate child, euid an idiot from 
her birth, resided after the age of sixteen for 
more than tliree years continuously in P. with 
her mother and her mother's husband, living as 
part of their family : — Held, that notwithstanding 
the circumstances of her residence, she had under 
the Divided Parishes Act (39 & 40 Vict c. 61, 
s. 34), acquired a settlement in P. Salford 
GuABDiANS V, Manchester Overseebs 
[10 a. B. B. 172, 52 L. J. M. C. 84, 48 L. T. 118, 

[81 W. B. 880, 47 J. P. 419 

4. — - Settlement — Derivative Birth — Re- 
moval of Pauper Wife and Children — Divided 
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POOB LAW — amliaaed. ■ 

Pdrisft^S Act, 1876 (39 d 

An order for the removal of a pauper 

her three children, aged respectively five yeara, 

three yents, and one year, on the gronnd that the 

settlement of her Imabaod iras the birth Bettle- 

ment of hia father within the union to wiiich the 

t^moTal wa» made, having been made and ap- 

Ealed against, the birth aettlemont of the htia- 
nd'fl fati.er ia such imioo was proved, but no 
«tlier Bettlement either of tlie huetiand or of his 
fother being set up, tlie order was quashed by an 
order Of the Court of quarter sessions, and the 
<lJQe«n'B Beneh liiviaion conttrmed such order of 
the sessions :- — Held, atGnuing tlio decision of the 
%ie^'B Bench Divieion, that evidence of the 
MttleMent ol the husband's father was inadmis- 
4£He, Mid eoold not bo acted Bpon in staking the 
CdIm' ef Temoval, as it weat to prove the derivative 
nttleneBt of the parent of the chitdiea contrary 
tosLSADFtbe IKvided PaririiM Act, 1876 (3!) & 
W Viet, c SiV BOd tlM, cdnaequeittiT the order 
61 mttrM waa-tigUtlj qiuwbsd. Rko. t«r Haih' 
ixt Uxioa) V. BsiDBifDHTB Umox 11 % S. O. 
fU^UI. X Kfl. 17, TI; ULT. U8,81W.B. 
[429, MS ; 4T J. P. B, 4»a (C A) 

5. Settlement — Derivntive — Illegitimale 

Chad unin- Sixteen— Divided Pariihe) Act, 1S76 
(39 ^ It) Vict. c. 61), s. 35.] An illegitimato child 
linder sixteen does not, under the above section, 
(tike ita mother's settlement when that aettlc- 
ioent bae been derived from her father. In sucli 
a case it does not take its mother's birth settle- 
ment, but is deemed to be settled in the parish 
where it was bom. 

The words in the third part of the 35th section, 

"any child in this section mentioned" include 

Illegitimate ohildien. Beq. v. Mibylebone 

GuABDiAHS - 63 L. J, K. 0. 12, 49 1.. T. G9, 

[SI W. S 916, 47 1. P. T4S 

6. Settlement — Lunatic Wife — Removal 

of- Comait of Hviband — 25 & 26 Viet. c. Ill, 
*.20~-8eparatum of Eadxitid and Wife.] A wife, 
having become insane and chargeable t« the 
union in ivhioh her husband dwelt, was taken 
from his house to the workbonse of the union, and 
the medical officer thereof certiUed, under 25 & 26 
Vict, c 111, a. 20, that the lunatic was a proper 
person to be kept in a workhouse. An order was 
(henmade by justices for her removal aioue ta 
snot I ler union containing her busband'a last place 
of settlemenL The husband consented to the 
removal order : the wife was mentally incapable 
of confiont;—He(d, that the order of removal made 
Dnder these cirDtunstancea did not Contravene the 
policy of the law with regard t« the separation 
of husband and wife, and was good. IIeq. e. 
PUBBTON (or Gabbtano) Quaruia^s 11 Q, B. D. 

[lis, 63 I. J. X. C. B7, 19 L. T. IM 
POOS BATE — Aueitmenl — Pending Appeal — 
'Maiidaiaat — Befttml of Magistrate to ittve Sum- 
vKW—n d: 12 Vict. c. a, $.6— 20 A 2\ Vict, e.43 
—Valaation {Melropolit) Act, 1869 (32 * 33 VicU 
e. 67), (, 44.] Before the hearing of an appeal 
from a re-asaeaamcnt of property to the poor rate, 
It was agreed by the parties that a case should be 
stated for the opinion of the Conrt, and that in 
thu meantime the old ratxt gliould bo paid, these 
t^rms being embodied in an order made in 1881 



I POOB-BATX — eonlinued, 

I by Cave, J. The overseers, in 1883, applied to 
! the magistrates for a sumntons for a diatresa wuv 
rant for Uie amount of the rates due on the baaia 
, of the new aSBGsament, bat the application waa 
I refused, on the ground that the overseers were 
bound by the order of Cave, J. The overseers 
I having applied {oTamandamai to the magistrates 
I to issue their warrants ; — Held, that Cave, J., in. 
the face of a. 44 of 32 & 33 Vict c. 67, had no 
power to make the order, and tJiat the overaeeri 
were nnt bound by the consent of the Hssessment 
committee thereto i^HkM, also, that the applica- 
tion was properly made nnder 11 &, 12 Vict. c. 44, 
I. 5 : the issue of the warrants being a merely. 
' ministerial act. Keo. v. Marbhah 

[Sa W. B. 167 (C.A.) 

8. Occupation — Caret^dcer to ehew empty 

Houte for letting.] One of two joint owners of a 
dwelliug-house put Y., who hod been previously 
his servant, into the house, which was empty, to 
take care of it. V. was not otherwise tlie servant 
of the owners, and the only remuneration he re- 
ceived for caretaking was the benefit of living 
with his family rent f¥ee in the. house. 

A.'s case was similar to Y.'s; except that hia 
duties were to look after other vacant houses 
belonging to the same owners and to shew unlet 
houses to persons coming to see the same: — 
Held, that, as the occupation of both Y. and A. 
was that of a servant -and not a tonant, neither 
was liable to be rated to the relief of the poor. 
Yates «. Choblton-upon-Medi«ok Union. Al- 
mond «. The Same 4S 1. 1. 873, 47 J. P. 630 

8. Octmpalion — Commencement of — Unlet 

Pasture Lund — Oiener entering to cut Grate — 
Altering Si^eioolt.'] The Appellant owned cer- 
tain grass lands, the tenant of which quitted on 
the 11th Oct. 1881. On the 25th Oct. 1881, a 
rate waa made, giving the iiame of the late tenant 
as occupier, and on April, 1882, another rate was 
made, the entry in this case shewing the occupier 
as blank. The Appellant, on the 7th July (the 
land being still miletX entered the land, cut tlie 
grass, and slacked the hay. Tlie overseers having 
thereupon entered the Appellant's nanie as occu- 
pier from the 11th Oct. 1881 -.—Held, that they 
bad no power to do so, the Appellant's occupation 
liaving cotnmeticed only from the 7th July, 188-*; 
Pbmskoee v. Wyb OvEnsEBGS - 17 J. P. 369 

4. Occupatton— Owner rated instead nf 

Ocatpiemader '■'SliirgelBoMm^sAci,'' (59 G&i.'A, 
c. 12X(i. 13.] The owner of a house let "on any 
igreement by which the rent is reserved or made 
payable at any shorter period than tliree months," 
i»iunot be assessed to the poor rate instead of tlie 
Eictnal occupier under iStm^a Bourne's Act (s. 10) 
if the rent is at a rate which amounts to more 
than £20 by the year : — So hflld, affirming the 
decision of the Court of Appeal. OvehSeebs o9 
West Hau t. Iles B App, Cat. 386, 63 L. J. ft. B. 
[860, 49 L. T. 30S, 31 W. B. 998, 
[47 J. P. 708 (H. I,, B.) 

6. Oee^palion — Bfiidence of Police O^cer 

— Beaidenee uAen not part of the Police StaHon — 
Sateahility — Building for pubtia Purposes,] A 
nipcrintendont of the police for a county police 
Jiviaion bad as his quarters a house, which waa 
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rented for him bT the county autloritieB, and 
wbich he furnished ; hia rent was paid out of the 
police rates, and ttie amount deduclj^d IWim his 
«jar7 aa guperiotendent. The Itouse WM liable 
to be examined sad its Stnen reported by oue of 
Her Majesty's inspectors, aad to be used for pur- 
poses eonnected with the police force as the cliief 
eonstablB might direct, but nu room in it was 
specially set apart for any other pun>OBe than for 
the OBR of the superintendent and his family. 
Thehouse was a quarter of amile from the police 
station, within a conveDient distance of which it 
waa necessary that the Buperinteadmit should re- 
side for the performance of his dnties : and he 
was compelled to live in it as long as it was 
rented for him by the county authorities, but he 
was liable to bo removed tram it any time, and 
ttOTa one police division to another : — Hrld, that 
such Buperintendent was rateable (o the poor-rate 
in respect of such house, as his occupation was a 
beneljeial one, and the bouse, being no part of the 

Eolice-slation, didnot come within the reeognised 
eads of property which is treated as Crowa pro- 
Brty. Gambier v. Oveneen of Lydfotd (3 E. A 
3*6. 23 L. J. M. C- 69) approved. Martin b. 
Webt Duiby Union AssitssHENT Cohhtttee 

[11 Q. B. D. lU, G2 I. J. IL C. 66, II W. ^ 
[489, 47 J. P. «W (C A) 

6. naleable Valve— Alarkft — TolU for 

F'veim Cattle landing at Market Wharf— Uiernf 
8oii—Coatagiotu Ih'feaeee (Avimale) Acle. 1869 
(33 * 33 Vict. e. 70) and 1878 (il A 42 VieL 
e. 74).] The Appellants built a market for the 
reception of foreign cattle, and by certain bye- 
■ ■ " ' ■ hcacif ' ' 



POOB-BATE— eonfjnunl. 

by railway, aa Bhonld be approved by the secre* 
lary of the company, at all their statioos,' 4c.; 
and also full liberty for the " tenants," subject to 
the approval of the engineer of the company, to 
erect and place bookstands, &c., on the platforms 
for exhibiting and keeping their books, &e., and 
lo post and exhibit adveitisementa and placards 
tin the station w^ls; and also full and free in- 
gteiM and egress at all reasonable time* for the 
''tenants,' their servants and ageEits, to and from 
ihe several stations for the purposes of the grant. 
The persons employed by S. t 8. were to be 
under the control of the station-master, Mid liable 
lo immediate removal from the station in case of 
insobriety or misconduct. 8. A: 8. were to pay 
the compiuty certain fixed monthly rents, and also 
ti percentage (quarterly) on the gross amouula 
received by 8, & S. for the posting of the advcr- 
tisemeots, &e., with a proviso that in esse the rent 
IT the quarterly payments should be in arrear for 
fourteen days after notice, the same sboald ba 
recoverable by the company in addition to any 
alber remedies, "by distress, aa in the case of 
rent in arrear." And it was provided that the 
" tenants " slioald not vend or offer for sale, or 
exhibit or publish, any books or advertisements 
m placards of an indecent, immoral, or soditioos 
iiharacter, or wliicli should bo forbidden by the 
company ; and should ubido by anrl observe the 
regulations from time to time made by the com- 
pany touching the placing on tie platforms any 
of the necessary bookstands : and 1 1 e company 
warranted to the "tenants" "tie quiet and 



^ue on tlie landing of the cattle. The lairage 
and tolls indicated a daily charge per head until 
the animals were slaughtered. No consignee of 
cattle had tlio right to pnt them into any parti- 
cular part of the market : — ff eld. that such charges 
were rateable, being tolls made in respect of the 
nse of the soil by the cattle, London (Mayhb 
of) r. Gbeenwich Union Assessment CoMMrrrEE 
[tS L. T. 4S7. 17 J. P. 420 
- SaUabls Value — PutKe Walencarirt— 



sessed to the .poor-rale at the rental which 
tenant, subject to the same rostrictions aa those 
imposed upon the local authority, would pay : 
Where, therefore, an urban sanitary authority 
occupied premises used as waterworks, from which 
tliey were precluded by law from deriving any 
profit .'—Held, that such premises had no rateable 
valueat all. PETEBBOBUtOH (MATOBOF)n. Stah- 
FOKD Union - - - 3IW.B, 949 

8. Valuation (Melmpolie^ Act, l<iG9 (32 A 

33 Vict. c. 67)— Ealeahle EereditinKntx—Book- 
italU on a Bailway Platform — Exeliittve Occupa- 
tion — Exctaaive Enjoymenl — Licence or Demiae.^ 
By indenture tlie South Western Bailway Ckim- 
pany granted to 8. it 8. (ttierein called " the 
tenants") for seven jears "the sole and exclusive 
liconca and privilege Ui vend, sell, lend, and 
exiiibit for sale and loan, newspapers, books, 
periodicals, stationery, Ac. and such other like 
articles required for the convenience of passcnjrers 



aforesaid." — 8. t B. erected 
I liookstau'ls upon the platforms at V. station, and 

jiail the exclusive nse of tliem ; and these boot- 
I stands were closed at night with shutters, and 
I were locked up, tt:e keys being kept by their ser- 
I fants. No rights of ingress and egress to and 

From the statinu, or of access to the bookstands, 
I were exercised by 8, & 8,, or their agents or ser- 

TOnts, except under the provisions and for the 
' purposes of the indenture. The company were 
' assessed to the poor-rate for the station generally ; 
I —Held, that S. & S. had no " eiclnsive occupa- 

[ion " of any portion of the platforms, so as to 
I render them liable to be rated in respect of these 

bookstands. — Judgment of the Uneen's Bench 
r Division afBrmed. SuiTue.LAHBETB AeesssMi'tiT 

CuHiTTBE - 10 ft. B. D. 327, BS L. J. K. C. 1, 
I [« I. T. 6T, 47 J. P. 244 (O.A.) 

f e. Val«aHon(aietrop<^u)Act,l8G9t3i6t 

3S Viet. e. 67), m. 46, i7— Supplemental ValuaUott 
I Litt. fhaiuioti from — AUeratitmt during preeeding 
. hcdventontkt—IH'mimiiion of Income — t't*i«ice.] 
, En BO appeal against a supplemental valnation 
list under the Valuation (Metropolis) Act, 1869, 
whether that appeal be under s. 46, ot s. 17, evi- 
deuca is admissible only of an alteration in value 
, occurring during tlie twelve months preceding 
I the makbg of such list, and it is not oompetant 
I (0 the Appellant to open np tiie previous qnin- 
I luenuial or supplemental list by giving evidencu 
I of alterations antecedent to the period of twelve 
moutlie ht-fore the making of the list appealed 
against. — Evidence of a diminution of income in 
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POOB-BATE — continued. ] 
%he twelve months preceding the making of the 
supplemental list, though both admissible and 
relevant, is not sufficient to shew an alteration in 
Valu6 during that period within the meaning of 
68. 46, 47. Rbg. V, East and West India Docks 
Co. 11 Q. B. B. 721, 68 L. J. X. C. 90, 49 L. T. 868 
Bond to guardians for collection of — Over- 
seers. 
See Principal and Surety. 11. 

^ Costs of opposition by overseers to bill in 

Parliament. 

See Poor Law. 2. 

' Occupation by liquidator. 

See Company — Liquidator. 3. 

POBTIOHS— Gift by wUl.to class of children. 

See Will — Constriction. 31. 
; Interest on — Right of donee of power to fix 

rate of. 

See Power. 6. 

POSTAGE—Of letter— Proof of. 
See Evidence. 7. 

POWBB — ExectUion — Default of Appointment — 
Trust for Children — ClaM when to he ascertained.'] 
By a settlement dated in May, 1833, a leasehold 
house was assigned to trustees upon trust for A. for 
life, and after her- decease for B , her husband, for 
life, und after the decease of the survivor of A. 
and B. upon trust to assign the premises unto and 
amongst such of the -children of A. and B. then 
living in such manner, shares, times, and propor- 
tions as A. and B. jointly, or the survivor of them 
separately, should by any writing appoint, and in 
ease there should 1^ no such child or children, 
then upon trust for 0. for life, and after his decease 
upon trust to 'assign the premises unto and 
amongst such of his children, and in such manner, 
shares, times, and proportions, as he should by 
any writing appoint. — A died in 1876 without 
leaving issue. B. died in 1880. C. died in 1863 
without having exercised the power of appoint- 
ment, having had ten chddren, of whom three died 
before him, two after and before the death of A., 
and one after the death of A, and before that of 
B. : — Held, that all the children of C. took as 
tenants in common in equal shares. Wilson v, 
DuGuiD 24 Ch. B. 244, 58 1. J. Ch. 62, 49 1. T. 124, 

[31 W. B. 946 

2. Eocecution — Defective — Fraud on Power 

— Conditional Appointment — Wills Act, 1837 
(1 Vict c, 26), 8. 10—24 rfr 25 Vict. c. 114.] K , 
by his will, dated in 1862, appointed the whole of 
a fund, over which he had a power of appointment 
by will or deed amongst his children, to his 
daughter M. absolutely, but, in case she died 
during his lifetime (wh ch did not happen) to his 
son, who was his only other child. M. married in 
1866, and K., by her marriage settlement, affected 
to appoint the whole fund to her, reserving, how- 
ever, the faculty of disposing, in favour of his wife, 
of the reversion of 10,000 francs during her life. 

In 1871 K. was residing in France, and there 
made a codicil, in which he recited an anange- 
ment between himself, M., and her husband, l9y 
which if the whole of the fund were appointed to 
her, K.'s widow was to have the 10,000 francs for 
life, and then proceeded : " In case my daughter 
and her hiifibaud should respect my memory and 



POWXB — continued. 

their signature, thenit is my will and desire that 
my daughter and her husband should and may 
have the wholt^ of the fimd ; " otherwise K.'s son 
was to have one-half. This codicil was, thimgh 
unattested, admitted to probate under 24 ft 25 
Vict. c. 114 :^-Held, that the appointments under 
the settlement and codicil were invalid as frauds 
on the. power, and that neither settlement nor 
codicil operated as a revocation of the will : — 
Held, farther, that the arrant>;ement which had 
been made between K., M., and M.'s husband, had 
in equity the effect of preventing the apx)ointee 
from taking under the appointment in the will :— 
Held, therefore, that tiie fund went as in default 
of appointment. Kennard v. Kennard (Law Rep. 
8 Ch. 227, 42 L. J. Ch. 280, 28 L, T. 83) observed 
upon. Be Kibwan's Trusts 62 L. J. Ch. 962, 

[49 L. T. 292 



8. 



Execution — Greneral Power — Will — 



General Devise or Bequest — Money liable to he in- 
vested in Land-^WiUs Act (1 Vict c. 26), s. 27.] 
By a marriage settlement executed in March, 1823, 
real estate was conveyed to tnistees in fee, to 
their use during the life of the wife, on trust to 
pay the rents to her for her life, and after her 
death to such uses as the husband should by deed 
or writing, to be by him executed and delivered 
in the presence of and attested by two witnesses, 
appoint, and, in default of api)ointment and sub- 
ject thereto, to the common dower uses in favour 
of the husband. There was a power for the 
trustees to sell the property with the consent of 
the husband and wife during their joint lives, and 
the money to aiise from any sale was to be laid 
out in the purchase of other land, to be settled to 
the same uses, and until the re-investment should 
be made the money was to be invested in (inter 
alia) the public funds, and the income was to be 
payable to the persons to whom the rents of the 
land to be purchased would go. During the joint 
lives of the husband and wife, and before the date 
of the husbands will, the land was sold, and the 
proceeds of the sale were invested in New 3 per 
Cents, in the names of the trustees. No purchase 
of land was ever made, but the income of the 
stoc'v' was paid to the wife during her life. In 
October, 1844, the husband made his will (which 
was signed by him and sealed, and attested by 
two witnesses). The will contained the following 
bequest : " I also give and bequeath all the money 
and moneys that I die possessed of, whether in 
the public funds or in the care of W., or elsewhere, 
after my funeral expenses are paid, unto the sole 
use and behoof of my children hereinbefore named, 
share and share alike." W. was one of the trus- 
tees of the will, and at the time of the testator s 
death he had in his hands some money belonging 
to the testator. The testator had no money of 
his own in the funds, nor had he any power of 
appointment other than that contained in the 
settlement. The testator died on the 28th of 
December, 1851. His wife died on the 24th of 
October, 1881. After her death the question 
arose whether the testator had by his will exer- 
cised the power of appointment contained in the 
settlement, or whether the sum of stock passed 
as unappointed to his heir-at-law : — Held, that in- 
asmuch as the wife had. a right to c^ll tor th^ 
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teinveBtment of the sloak in land, it tooit ht 
coniidered aa having been lnod &t the time of ibb 
testator's de&th, and that the will did not opentt- 
aa an exercise of the power of appointment : 

Held, conRequealty, thut the eUicb passed to th« 

t*Btat«r'B heir-Bt-law. Be OitEATEa' SETTLmBMi- 

TuDns B3 OL D, S13. H L. J. Cb, TM, 41 L. T. 

[414, 31 W. S SOT 

4. Eneadum — General PmBer—WiU- 

Married Woman.'] A tCBtatrii dcvisini; property 
W will by virtue of a, po«ur of appointment : — 
Held, npon tlte coiutrud^inn of the will, to have 
madt! the property her own, so that oti the death 
of the devisee in her lifetime the (fift over in 
default of appointment did not take effect. — Boon 
V, Oebome (12 W. R. 661 ; S3 L. J. (Ch.) 586) 
disapproved. WiLLotQHBY-O8D0RNK{i>r ObbobnKj 
V. UOLTOAKK - SU Cb. D. 238, GS L. J. Oh. 331, 
[4S L. T, 1S2, 31 W. S. SSfl 

B. ExeeviUm — Unappovnled ParlofFv,nd 

; — AppoiyUet eidiUed to Share in,] Certain here- 
ditaments were conveyed by a Bcttlement to 
trustees npon trust, either in the lifetime of H., 
the settlor, with his written consent, or else not 
till after his dov«aso. to raise £12,000 and pay the 
same nnto and between E. and L., the only 
daughters of M., as he should by deed appoint, 
and, in defonlt of appointment, to E. and L. 
«qaiilty, to be interests vested in them at twenty- 
oue <3t marriage, and to be paid at soch age or 
time if tlie same should happ^ after H.'s decease ; 
bat if the same should happen in his lifetime, 
then immediately after his decease, "unless he 
should signify his consent in writing under his 
hand and seal that the said respective shares 
should be raised and paid in his lifetime." By a 
deed made with a view to the marriaso of R ; 
H., after rccitingtbe power, and that he deeircd to 
make some imtnediate as well as future provisiou 
for E., appointed that the truateea should raise 
£5000 immediately, and £1000 immediately after 
his decease, and should pay the same te E., " to 
the intent that the paymentof the portion or por- 
tioQs of the said E. under the said .... settle- 
ment, may as to the sum of £5000 and interest be 
aecelerated and take effect according to the true 
intent and moaning of these prosenta, anything 
in tho said .... settlement coulained tu the con- 
trary thereof notwitlislanding." M. having died 
without making any further appointment; — Held, 
that, in addition to the sums of £5DijO and £1000, 
.£. was entitled to half the unappointed part of 
the £12,000. Be Alfhetom'h Trcst Estates 

[» I. J, Ch. T4fi, 31 W, B. 702 

6. PortioM— Jn(ere<( o» FoTliont clmrged 

on Land in Iretaiid — Bighi of Donee of Fotcer io 
fix Hale of Interest — Portiotu payable out of "' rent* 
and projlli."] By a settlement made in England 
on the marriage of D. certain real estates in Ire- 
land were limited to trustees for 1000 years, upon 
trusts by mortgaging the said estates, or out of 
the rents and profits thereof, to raise £15,000. to 
he divided among the younger children of the 
marriage as D. should appoint. D. appointed 
the whole of the portions among bis children, 
appointing £4004 to his daughter, to be raised at 
certain sjieeitled times, with interest in the mcHD- 
time at S per cent, ITie trustees being unable 



mm — coniMiMj. 

to raise the portions by mortgage, an action WM 
Imnight to carry tho trusts into effect: — Held 
(revenong the decisim of Pearson, J.), that D. 
having only a power of distributing the portions 
and not of ciuu^g them, had no power to fl* 
the r»te of interest ; but that the land lieing in 
Ireland 5 per cent, was tlie proper rate to be flxed 
by the Court— iewif v. Freke (2 Ves. 507) and 
Young y. Lord Waterpark (13 Sim. 199) distin- 
guished. 

Setd, also, that under the terms of the settle- 
ment the trastees of the term hod right to apply 
! the rents and profits 8ist in payment of the inte- 
lest, and seeoodly in redactiiHi of the capital. 
Bauoub «. CooFiEB t><&. D. An, M L. J. Ch. 
[496, 48 L. T. S2S, 81 T. Z. SO (O.A.) 

I 7, ltiiiiaMB—-PinBiir anipled inth a. Dtig 

: —Conveyandng Ant, 1881 (44 it 45 Ftet. e. 41;, 
la. 52.] k by his will, made in 1860, after giving 
certain specific legacies to A., one of the Uefen- 
danta, and to the wife of B., the other Defenduit. 
gave all his residuary realty and peraonalty to A. 
and I!., upon trust for sale ami mi a eaitm, and 
directed that they should hold one moiety thereof 
** iu trust for sucb persons, in such shares, and 
I generally in such manner," as A. aud B. should, 
"in their absolute discretion . . . direct, limit, 
I and appoint, and in delault of such appoint- 
ment, ... in trust for all " the testator's children 
living at his death, equally. The will continued : 
" And my reason for giving the said general 
power of appointment to'" A. and B. "is that I 
nave the fullest confidence in them that they will 
do what is right and proper, and that they will 
dispose of the property subject to the said power 
justly and fairly, and as they think it ought la 
be disposed of and divided by me.'' B., by a 
deed-poll executed in 1882, absolutely released 
the moiety subject to the joint power, to the 
inteut that, after the elocution of that deed, such 
moiety might go and be held upon the trusts du- 
ctared by the will oouceming the same in default 
i' of appointment. An action for tho administration 
of the testator's eetate was brought by one of the 
testator's sons, who contended that bo was en- 
titled to a. share of the moiety, since the release 
I had extinguished the power, even if simply col- 
I lateral, under the above section : — 

Held, that the property could not bo distri- 
buted during the joint lives of A. & B. unless 
' they joined in nixing an irrevocable appoiut- 
. ment, for neither of them could destroy the power, 
I it being coupled with a duty, and that it still 
I remained notwithstanding B.'s deed-poll. E» 
I Eyre. Eybe v. Kvre - - 49 I. T. 2Ge 

B. Suceeative Appoinlmenti-^Irtrnffident 

' FumJ — Prioriti/.] Where a special power to 
I appoint by deed or will a sum of £10,000 invested 
on mortgage was given by a marriage settlement, 
the donee made successive revocable appoint- 
I ments, by deed, of sums of £3000, £1200. £1000, 
' md £1000, each being described as " port of tho 
said sum of £10,000, in favour of three objecta of 
tho power. By his will the donee conHrmed the 
ibave appoiutments, and appointed the residue 
among the objects of the power. Tho mortgage 
security proving insuSicicnt to satisfy the snma 
so appointed :~ife2d, that tbo appointeoG .did 
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ISot take rateably, but according to the order of 
appointment. Stokes v. Bridgman (47 L. J. Ch. 
769) followed. Gilbert v. Whitfield 

[52 L. J. Ch. 210, 48 L. T. 383 

Appointment by will — Life estate by impli- 
cation. 

See^flLL — CONSTBTJOTION. 26. 

■ Customs Annuity Fund — Bequest. 
See Customs Annuity Fund. 

Execution — Settlement and will. 

See Election. 2. 

Implied, to mortgage — Direction to executor 

to carry on trade. 

See Will — Construction. 17. 

— — Maintenance — Discretionary trust for. 
See Infant. 6. 

' Of leasing. 

See Settlement. 5, 6. 

Of sale — Mortgage. 

See Mortgage. 1, 18, 19, 24. 

' Of sale — Partition — Jurisdiction. 
See Partition Suit. 1. 

• Of sale — Settled estate. 

See Settled Land Act. 

To appoint new trustees. 

See Trustee. 1 — 3. 
Trustee Acts. 1, 2. 

To lease — Building lease — Validity. 

See Landlord and Tenant. 24. 

To lease — ^Trustee. 

See Trustee. 13< 

PRACTICE :— 

I. Admiralty. 
II. Appeal. 

III. Attachment of Debts. 

IV. Attachment of Person. 
V. Charging Orders. 

VI. Costs. 

VII. Default of Pleading. 
VIII. Discovery — ^Documents. 
IX. Discovery — ^Interrogatories. 
X. Divorce. 
XI. Evidence. 
XII. Injunction. 

XIII. Judgment. 

XIV. Mandamus. 

XV. Minutes of Order. 
XVI. Motion for Judgment. 
XVII. Notice of Motion. 
, XVIII. Particulars. 
XIX. Parties. 
XX. Payment into Court. 

XXI. Pleadings. 

XXII. Privy Council. 

XXIII. Receiver. 

XXIV. Referee. 
XXV. Sequestration. 

XXVL Special Case. 



PRACTICE — contirmed, 
XXVIL Staying PjtfMananKGS. 

XXVm. 'fttASWPER, 

XXIX. Trial. 
XXX. Writ. 
XXXI< Points of Practice under the Hew Boles 

of 1883, decided by the Judge in 

Chftmbere. 

PBACTICE— ADHTTRA LTY •— Appeal •— Shipping 
Casualty Appeal — Fresk Evidence on Appeal-^. 
CostsJ] On a shipping casualty appeal wh«re it is 
desired to adduce uresh evidence at the. hearing of 
the appeal^ application for leave to do so should be 
made to the Court of Appeal by motion prior to 
the hearing of the appeal.— -On a successful appeal 
the Board of Trade having appeared in support 
of the decision appealed from were directed to 
pay the costs of the appeal. The " Famenoth ** 
[7 P. D. 207, 18 I. T. 28, 6 Asp. H. C. 85 



2. 



Appeal — Shipping Casualties Investi" 



gations Act, 1879 (42 & 43 Vict, c. 72), s. 2.] A 
shipowner, who has appeared as a party at the 
hearing of an investigation under the Merchant 
Shipping Acts into the circumstances attending 
the loss of a ship owned by him, has no right of 
appeal, notwithstanding that the tribunal investir 
gating the case has given a decision suspending 
the certificate of the master of the ship, and con- 
demning the shipowner in costs. The " Golden 
Sea " 7 P. D. 184, 51 1. J. P. 84, 47 I. T. 579, 

[80 W. B. 842, 5 Asp. M. C. 28 

8. Bail — Collision — Counter-claim — Ad' 

miralty Court Act, 1861 (24 Vict. c. 10), s. 34.] In 
an action for collision which the Plaintifi's had 
discontinued after the delivery of a counter-claim 
by the Defendants, the Court refused to enforce 
an order by the Registrar for the Plaintifls to 
give bail to answer the counter-claim, the Court 
not having power under the above section to 
make an absolute order for bail, but only to " sus- 
pend proceedings . . . until security has been 
given." The "Alexander" - 48 I. T. 797 

4, Costs — Collision — Both Ships to blame 

— Costs of Reference,'] Where in an action of 
damage the Defendant sets up a counter-claim 
relating to the collision in respect of which the 
action is brought, and both ships are held to 
blame, and a reference is ordered to ascertain the 
amount of damage sustained by each ship, each 
party is, as a general rule, entitled to the costs of 
, establishing his claim before the Registrar, pro- 
vided not more than one-fourth of his claim has 
been disallowed. The " Maky " 7 P. D. 201, 
[48 L. T. 28, 81 W. B* 248, 5 Asp. H. C. 33 



5. 



Costs — Collision — Reference — Arnxmnt 



of daim."] Where a reference has been ordered 
in a damage action, and the Plaintifi' at such re- 
ference, and not before, withdraws certain items 
of his claim, and recovers less than two-thirds of 
his original claim, but more than two-thirds of 
what remains after such withdrawal, he is not 
entitled to his costs^ which must be awarded oji 
the basis of the original amount of the claim. 
The " EiLEAN Dubh " - - 49 I. T. 444 

6. Costs — Measure of Damages — Collision 

— Appeal — Compulsory Pilotage.'] Where a col- 
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lision has occurred between two vessels, through 
the bad navigation of each of them, the owners 
of the ships are not entitled to the costs of any 
litigation arising out of the collision.— ^ Where a 
collision has occurred between two vessels through 
the bad navigation of each of them, and where 
one of the vessels, by compulsion of law, has had 
on board a pilot whose default has contributed to 
the accident, the owner of that vessel is entitled 
to recover a moiety of the damage sustained by 
her without any deduction on account of the 
damage sustained by the other. Tub '' Hectob " 
[8 P.O. 218; 62 L. J. P. 47, 51 ; 48L.T.890; 

[81 W. B. 881 (CA.) 



7. 



Costs — Mortgagee — Material Men — 



Priority.'] The mortgageee of a British ship 
brought an action to realize his security, in which 
material men with a possessory lien on the ship 
intervened. By order of the Court the ship was 
sold, but the proceeds were insufficient to pay 
more than the claim of the material men :^Htld, 
that the Plaintiff was entitled to be paid his 
taxed costs out of the proceeds of the sale, up to 
the date of the sale, in priority to the material 
men. The '* Shebbbo '* 52 L. J. P. 28, 48 L. T. 767 

8. DefauU Action in rem — Affidavit of 

Service.'] In an action in rem^ the original writ 
in rem must be annexed to the affidavit of service 
which is required to be filed in the registry before 
taking proceedings to obtain judgment by default. 
The '* £pi>08 " - 49 L. T. 804, 82^ W. B. 164 



9. 



Limitation of Liability of Shipoumer 



—Merchant Shipping Act, 1862 (25 <fe 26 Vict. 
e, 63), 8. 64.] Two ships V. and K. having come 
into collision, the owners of the V. brought an 
action in rem in the Admiralty Division against 
the owners of the X., who counter-claimed, and 
botn ships were held to blame. The owners of 
the K, brought an action in the Admiralty Divi- 
sion to limit their liability under the Merchant 
Shipping Amendment Act, 1862 (25 & 26 Vict. 
«. 63), s. 54, and paid the amount of their liabi- 
lity into Court. The damage to the V. was 
greater than that to the iC., and the fund in 
Court was not sufficient to satisfy all the claims 
for which the owners of the K. were answerable 
in damages: — Held (Lord Bramwell doubting), 
that the owners of the V. were entitled to prove 
against the fund for a moiety of their damage, 
less a moiety of the damage sustained by the X., 
and to be paid in respect of the balance due to 
them after such deduction, pari passu with the 
other claimants out of such fund. Chapman v. 
Boyal Netherlands Steam Navigation Co. (4 P. D. 
157. 48 L. J. Ch. 440, 40 L. T. 433, 27 W. R. 554) 
overruled. Stoomvaabt Maatschappy Nkdeb- 
. LAND V. Peninsulas and Obiental Steam Navi- 
ii^ATiON Co. - 7 App. Gas. 796, 62 L. J. P. I, 
[47 L. T. 198, 81 W. B. 249, 4 Asp. M. C. 667 

[(H. L., E.) 

10. Pleading — Salvage — Statement of 



Claim— Rules of Supreme Courts 1883, 0. xix., rr, 
5, 7 — Appendix 0., Form No. 6.] A statement of 
claim in a salvage action was drawn in the form 
No. 6 of Appendix C. tq the Rules of the Supreme 
Court, l^83 ; on motion by the Defendants under 
Order xix., rule 7, for a further and better state- 



L PRACnOX-ADKIBALTT— contenuecK. 
meat of <^im or particulars: — Held, that th* 
Plaintiffs must deliver a fuller statement of 
claim, and that in salvage actions a fuller form 
tlian that gpiven in Appendix C, No. 6, should 
generally be followed. The '* Isis ' 8 P. D. 227, 

[49 L. T. 444, 82 W. B. 171 

11. ^-^^ Sale of Ship — Appraisement — Private 
ContraM.] The Court, upon an unopposed mo- 
tion in an action for master's wages and disburse- 
ments, where the ship was subject to other claims 
by mortgagees and material men, ordered that 
the ship should be officially appraised and sold by 
the marshal by private contract for a sum not less 
than the amount of the appraisement, upon proof 
that all the claimants had been served with 
notice of the motion and that the written consent 
of the mortgagees had been obtained. The 
"Planet" - - -. - 49L. T. 204 

12. — Salvage Action — Sale before Judg- 
ment.] On an unopposed motion by the Plaintifi's 
in a salvage action, in which the Defendants had 
not appeared, to obtain, prior to decree, an order 
for ttje appraisement and sale of the property 
salved, an affidavit alleged that tbe vessel and 
cargo were daily deteriorating in value and that 
large expenses were being incurred in respect of 
the charge of tue property, which it was therefore 
desirable should be realised without delay ; and 
that the Plaintiffs had communicated with tiie 
owners respecting a sale. The Court, under these 
circumstances, ordered the property to be sold 
before decree. The "Anna Helena," (No. 1.> 

[48 L. T. 681, 6 Asp. M. C. 61 

18. Staying Proceedings — Lis Alibi Peni- 

dens,] In an action of damage in personam by the 
owners of the ship G. against the owners of the 
ship P. it appeared that a cause of damage in rem 
relating to the same collision had, prior to tbe pro- 
ceedings in this Court, been instituted by the 
owners of the P. against the G. m& Vice- Admi- 
ralty Court abroad, and was then pending. The 
Court, on the application of the owners of the ship 
P., stayed the proceedings in this Court until after 
the hearing of the cause in the Vice-Admiralty 
Ck)urt abroad. The " Peshawub * - 8 P. D, 82, 
[62 L. J. P. 80, 48 L. T. 796, 31 W. B. 660 

Third party — Collision action. 

See Pbacticb — Pabties. 13. 

Transfer of action after judgment reco- 
vered. 
See County Coubt. 1. 

Variance between Rules of Admiralty and 

Common Law Courts. 

See Shif—Bill of Lading. 3. 

II. PBACTICE — APPBAL—Ooste — Judicature 
Act, 1873 (36 & 37 Vict c. 66\ s. 49—0. xx., r. 3.] 
An appeal to a Divisional Court from the refusal 
of a Judge at Chambers to deprive a Plaintiff'of 
his costs under O. xx., rule 3, is an appeal " as 
to costs only," Within the above section, and can- 
not be brought without leave. Pebkins v. Bebes- 
POBD - - - - - 47 1. T. 616 



2. 



Costs — Order as to Costs only — Discre- 



tion of Court — Costs of Inspection — Judicature 
Act, 1873 (36 & 37 Viet. c. GG), s. 49.] . An order 
was made in Chambers for the inspection of the 
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iJerRodOintB' property, the coete of tbe itupection 
to be paid by thn Plaintiff: — Held, that under 
O. Lll., rule 3. the Judge liad a diserctiou to 
order the Plaintiff to pay the coata, and tbe ordtr 
being umdo in his discretion the Plaintilf had. no i 
light without leave io appeal from it, Mitchell 
V. l)^Bix\ (or Dabbt) MklH Colliebv Ol 
[10 Q. B. S. 46T, 02 I~ T. Q. fi- SH 31 W. K. 649 

3, Cwfi— Order on Solicitor persoaalLy to 

pay -Judicature Act. 1S73, s. 49.] An order tlmt 
the costs of an ■applioalion at Chambers on behalf 
.of ft client shall be paid by his iolinitor personally 
is within the Judicature Act, IST.-t, s. 49, and , 
therefore not subject to any appeal, except by | 
leave. Re BBADrbsn, THUtifiir, and Fausts {or 
Faruh) - 11 ft. 5. D. ST3, 62 L. J. ft. K TBB, 
[4B I. T. res, 31 W. B. 919, 17 J. F. 630 
[(BeTHMd bf C. A., W. V. 1383, p. 330.] 

4, Criinindl Matter— Baa— ^ & 37 Ticl. 

t. 6G, It. 19, 47.] A prisoner applied for bail to a 
Divisional Court of the Queen's Bench Division 
but was refused: he then appealed to the Court 
of Appeal : — Held, that the decision of the Divi- 
sional Court vos a judgment of the High Court 
in a criminal matter, and tlierefore that the Court 
of Appeal had no jurisdiction (o entertain the 
appeal. Beq. i>. Foots - 10 Q. B. D. 378, 
[S3 L. J. Q. B. eZS, 48 I. T. 304, Sl'W. S. 490, 
[lSOox,240(C,A.) 

B. Souie ofLordi — Sulet of — Seiaetoiing 

Case.'] According to the mlea of the House of 
Lords, if an Appellant tails to lodge liia papers 
*' the cose shall stand dismissed :" it is, therefore, 
only by a special application to the House of 
Lords that it can be reinslated in the list, and, 
although the original cause of action may still be 
within tbo jurisdiction of the High Court, it has 
no iurisdiction over a particular issue so disposed 
of by the , rules of the House. Mebcibb v. wil- 
Luus. Williams n. Hbbcieb 3S W, S. 163 

6. JuritdieKon of Coari of Appeal — 

Bearing in Fint ImtanceJ^ TheConrtof Appeal 
has no jurisdiction to hear a case in the fliil in- 
■bLn<:«, at tlie request of the Judge of tho l^onrt 
gf hrst instance. Bbown d. Collins BG Ch. B, M 
[(»t p. 67), 49 L. T. 329 (CJl.) 

T. JHo(to» to conanit—Sefuial 6y Judge 

at atamhert—Jadiciture Art. Ifi7:l {3t; 4 37 Vict. 
e. 6ti), t. SO— Debtor) Act, 1869 (32 4 :13 Vict, 
c. «2\ t. 5.] Where a Judge at Chambers refuses 
to make an order to eonimit B Defendant for 
default in payment of a judgment debt, the 
refusal is su^ect to appeal, beiaj; a matter witbin 
s. 50 of the Judicature Act, 1873. Debenhah v. 
Wabdbofeb - 48 L. I. SS6, 16 Cox, C. 0. SOT 

3. Notice of — Vttlidibf — Signature by 

London Agent — Mittake in Name of PrinMpal — 
' O. LVJi., r. 7; 0. LVIII., r. 3 (IS?.")).] Before 
giving notice of oppeal from a judgment, the 
Appellant ebanged his solicitors. Both the old 
and the new solicitors, however, had the samo 
London agents, who signed the notice of appeal 
as "agents for M. k D.," the new solicitors- 
After the notice had been given the Appellant 
obtained an order to ciiange Bcdicltors: — Hetd, 
-thut, as the inaccuracy was a mere false descrip- 
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tion, by which the Respondents had not been 
misled, t) e notice was valid. 

Per Colton, L.J., whether, except in thecaseof 
a paupfir, it is necessary tliat a notice of appeal 
should be signed by a solicitor, giuere. Kettle- 
well e. Watson (No. 2) - 89 1. J. Ch. 818, 
[48 L. T. 840, 31 W. B. TOO (C.A.) 

9. Order raade in Chamhert.'] The Plain- 

titTs applying to the Court of Appeal for leave to 
appeal direct from the decision of a Judge in 
Chambers in the Chancery Division without 
having the mattor re*rgurf in Court -.—Held, 
tliat as, after tbe argument in the Court below, 
the Court of Appeal would have the advantage 
of the Judge's reasons for his decision, the Jut^ 
had acted properly in refusing leave, and that 
the application must be refused. MAMCHEiiTEit 
Val db Tbavbrs Pavinq Co. v. 8lao() 

[4T L. T. 666 (C.A.) 

10. Special Cote — Appeal in/ Parly not 

appearing at Hearing.'i Whether a party to a 
si>ecial case who does not appear at tbe hearing 
before the Divisional Court can appeal fiom the 
judgment, gtuEre. All.ch v. UiCeikson 

[9 0- B. S. 032, 69 I. J. Q. B. 190, 47 L. T. 493, 
[30 W. B. 930, 47 1. P. 102 (O.A.) 

11. Time— Extension of — Informal Notice 

of Appeal — Letter to 8olir,itori of Seepoiideuf — 
■ "^ ■ "■ ■ ' " ^ of Court, 1S75, 



xident or Mielake — Rules i 



I, 15 — Coele of Reapondent not 

tice of Amieal^ A petition tor 

winding np a company liaving been dismissed 



terved wUk Notice of 



the Petitioner's solicitors wroto a letter U 
company's solicitor urging him to get the order 
drawn up, adding, " as we are advised and intend 
to give notice of appeal." No formal notice of 
appeal was given till more tlian twenty-one days 
bad elapsed from the dismissal of the petition, 
when the Petitioner e^ve a supplemental notice 
of appeal ; — Held, that the letter could not be 
treated as an informal notice of tmpeal, and 
tlierefore the appeal was too late. — Lilll^t (kue 
(8 Ch. D. 806) considered and diatinguislied. 

Held, also, that there was no such mistake or 
accident as would justify the Court in extending 
the time for appeal. 

Slistabe by Appellant may be a ground for 
extending the time for appeid, without miscon- 
duct by Uespondent. 

Observations of James 'ind Baggallay, L.JJ., in 
Be Blyth and Young (13 Ch. D. 416, 41 I^ T. 
746, 28 W. B. 266) upon McAndrev; v. Barker 
(7 Ch, D. 'Ol, 47 L. J. Ch. 340, 37 L. T. 810, 
26 W. R. 317) respecting the grounds for exten- 
sion of time for appeal, approved. 

An Appellant ought to serve notice of appeal 
on all parties who will be affvcted by the order of 
the Courtof Appeal, and if a i-arty who would be 
BO aflectcd is nut served, he may appear without 
service and obtain his costs. And this rule 
applies although the appeal fails through irregu- 
larity and never comes on to be heard. Re Nbw 
Callao 22 Cb. D. 484, 69 L. J. Ch. 2S3, 48 L. T. 
[361, 31 V. B. 186 (O.A.) 

12, Time — Exleniion of-t-peeial Ground* 

— Compaixy — Order on Winding-up Fetitiim — 
Rule* of Supreme Courlj 1875, 0. LTlit., r. 15-^ 
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Jjancagter Court — Power of Behearinq — Transfer 
of Shares to escape Liahility.'] The Bnarcholders 
in a company passed an extraordinary resolution 
to wind up the company voluntarily, but the re- 
solution was void, the majority of members wlio 
voted not being entitled to vote. A creditor filed 
a petition in the Chancery Court of the Duchy of 
iLancaster for a supervision order or for a compul- 
■sory winding-up order, and as the Court and the 
•Petitioner were ignorant of the fact that the re- 
solution was invalid, a supervision order ^ was 
made. Five months afterwards the Petitioner 
discovered the invalidity of the resolution, and 
then moved before the Vice-Chancellor that the 
supervision order might be discharged, and a 
compulsory winding-up order made. Tliis motion 
having been refused by the Vice-Chancellor on 
•the ground of want of jurisdiction to rehear the 
petition, the Petitioner appealed from the refusal 
'of the motion, and also applied to the Court of 
Appeal for leave to appeal against the original 
order notwithstanding the lapse of time. 

The application for leave to appeal was opposed 
by the executors of a previous member, who had 
transferred their testator's shares to escape lia- 
bility less than twelve months before the present- 
ing of the original petition, but more than tweNe 
months before the case came before the Court of 
Appeal, on the ground that if an order were now 
made on the original petition they would be made 
liable under the 38th section of the Companies 
Act, 1862: — Heldy that leave te appeal, notwith- 
standing the lapse of time, ought to be given, the 
mistake as to the validity of the resolution form- 
ing a special ground for the application, and the 
Respondents having no equity to resist it. 

Ooservations on the principle on which the 
Court grants extension of time for appeal. 
• Re New Callao (supra) approved, 

SembU, the Vice-Cfhancellor had no power to 
rehear the petition himself. Re Manchester 
iEcoNOMic Building Societt 24 Oh. B. 489 (C.A.) 

13. Time — Ord^ in Winding-up and in 



an Action — Rules of Court, 1875, 0. LVJii.^ r, 9.] 
An action was brought by a debenture holder of a 
company on behalf of himself and the other de- 
benture holders to enforce their securities. After 
this an order was made for winding up the 
company. An arrangement was proposed for 
malong over the undertaking to the Secretary of 
State for India on certain terms, and an order was 
made in the winding-up and in the action sanc- 
iioning the arrangement and declaring that no 
moneys payable by the Secretary of State to th6 
€rtockholaers and debenture holders of the com- 
pany imder the arrangement should be treated as 
assets of the company. An unsecured creditor of 
the company, who (fid not know of this order at 
the time when it was made, applied after a lapse 
of more than twenty-one days from his receiving 
a copy of the order, but within the time for ap- 
pealing from a final order in an action, for leave 
to appeal against it : — Held, that as the Appli- 
cant had no such interest that he could have 
i>een a party to the action the order must, as re- 
jgarded him, be treated as an order made only in 
the winding-up, that O. lviii., r. 9, applied, and 
that he was out of time. i?« Madras Irrigation 



n. FBACTICE— APPEAL— con^tutied. ^ 

AND Canal Co. Wood v. Madras Irrigatiok 
AND Canal Co. 23 Ch. D. 248, 49 L. T. 228 (C^.) 

Admiralty. 

See Practice — Admiralty. 1, 2 

Bankruptcy. 

See Bankruptcy — Appeal. 

Costs, appeal fi>r. 

See Practice — Costs. 8, 10. 
Voluntary Conveyance. 1. 

Costs of appeal. 

See Practice — Costs. 2, 12, 

"—— Criminal matter — Refusal to issue habeas 
corpus. 
See Extradition. 1. 

From Chambers — ^New affidavit. 

See Practice— Evidence. 1. 

From County Court — Notice of motion. 

See County Court. 2. 
■ From urban authority to Local Government 
Board. 
See Public Health Acts. 14. 

Metropolitan Building Act — Conviction. 

See Metropolis. 6. 

Official liquidator — Costs — ^Leave to appeal. 

See Company — ^Liquidator. 1. 

Power of Court — ^Alteration in law since 

hearing in Court below. 
See Conveyancing Act. 1. 

Quarter sessions — ^Refusal of licence. 

See Inn — Licence. 3, 4. 

Revising barrister — Consolidation. 

See Parliament — Vote. 3. 
Sale by Court — ^Form of conveyance settled 

by Judge. 

See Vendor and Purchaser. 9. 

Security for costs of. 

iSee Practice — Costs. 16, 21. 

<■ Staying proceedings pending. 

See Practice — Staying Proceedings. 
9, 10. 
Time, lapse of —Leave to appeal. 

See Will — Annuity. 2. 
To Privy Council — ^Petition for special leavew 

See Practice — ^Prtvy Council. 

To quarter sessions — Grounds of. 

See Sessions. 

in. PEAGTICE— ATTACHMENT OF DEBTS — 

LicoTne from Truest Fund — ** Debt otoing or accrue 
ing " — 0. XLV., r. 2 (1875).] A judgment debtor 
was entitled for his life to the income arising from 
a fund vested in trustees, payable half-yearly in 
February and August. Upon application by the 
judgment creditor in November for a garnishee 
order attaching the debtor's share of the income 
in the hands of the trustees, it appeared that the 
last half-yearly payment had been made, and 
that there was no money the proceeds of the 
trust property in the hands of the trustees: — 
Held, affirming the decision of the Queen's Bench 
Division, that there was no debt " owing or ac- 
cruing " at the time when the order was applied 
for wliich could be attached under O. xlv., r. 2 : — 
Sernble, that the proper course for the judgment 
creditor to pursue was to apply for the appoint- 
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ra. niicnoE-ATTAOHiiKHi or debts— 

. coiUtnuoi. 

ment of a receiver, under the practice of the 

Cbsnceiy DiviBion. Be Hattom (or HcLTflN). 

Webb t^ Stbnton 11 ft. B. D. fllS, SS L. J. Q. B. 

[SSI, 4S L. T. S68, 19 L T. 432 (0^.) 

2. Pbiuhwi — Q-aarierlyln^jilmeiddttta'nd 

la become dtie—" DeUi owing or aceming" — 
O. J£F.. r. 1 (1883),] A qnarterly instalmeiit of 
the penBioQ of a poliee constable actually due to 
him is a, " debt owing '' within the above order, 
under which it ma; therefore be attached. 

Not 90, however, ae to future ioBtalmenta not 

yet due. AeHAVsoN. Booth v. Trail 12 Q.B, D, B, 

[B3 L, J. Q. B. 24, 49 L. T. 4T1, 32 W. B. 122 

Separate estate — ReHtiaiiit on anticipation. 

See HuEBASD ASD Wipe— Wife's Pho- 
PEBTT. 5. 
17. PEACncX— ATTACEHBKT OF PEBBOF— 
Contempt.'] An attachment may be granted for 
diBobedience of an order, though the copy of the 
order served on the party in default had not the 
indorsement required by the 104th Gen. 0. of 
1843 (Ir.) or the 99th tJen. O. of October 1867 
(Ir.), as varied by the 1st Gen. O. of April 1873 
(Ir.). ThomiK V. Palin (21 Ch. D. 860, 47 L. T. 
207, no W. R. 716) followed. Wallace o. 
Graham - - - 11 L, B. Ir, S69 

a. Dffaiiliing IVastee — Jnaftilily to pay 

—Ddilon AcU; 1869 (32 <£ 33 Viet. c. 6?), ». i, 
«*6-«, 3 ; 1878 (41 * 42 Viet. e. 54), i. 1.] Whera 
an atladunent against a trustee is soi^ht nnder 
the above sections, for a breach of trust which 
the Court considers fraudulent, the inability of 
the trustee to repay the moneys in respect of 
which he ia in default is immaterial, and will not 
induce the Court, in the eieroisc of its discretion, 
to refuse to allow the attachment 1« issue; for 
the object of attachments in such cases is not 
merely to inflict personal inconvenience on the 
otfender, but also to deter others from committing 
similar acta. Be Kkowles, Doodmn v. Tubhek 
[Ga L. I. Oh, 685, 48 I. T. 760 

3. Order far Ditroeery or Inepection — 

Ser^lee— Bales of Court, 1875, O. xxil.. r. 21.J In 
an action for the specific performance of an agree- 
ment by the Defendant to sell two leasehold booses 
to the Plaintiff, judgment for specific performance 
Has given, and an order was afterwards made that 
the Defendant should, within four days after 
service of the order, produce to the Plaintiff "the ■ 
abstract, and at the same time piodnce upon oath 
for inspection all deeds and writings in his pos- 
seaaion or power " relating to the property : — 
Beld, that under rule 21 of O. xxxi., service of ' 
this order on the Defendant's solicitors was 
slifflcient service to found ui application to attach i 
the Defendant for diaohedionce of the order. 
Jot d. Uadlet 82 Cli. V. 971, G2 I. T. Oh. 471, 
[17 X. T. eifi, SI W. B, 619 

4. Order made ai Chamber! — Bn/orcement \ 

of— Entry — Cant. O. sxxT., T. 82.] An order ' 
made at chambers by a chief clerk must be 
entered before it can be enforced by writ of 
attachment. Ballard b. Tomuksos | 

[SS i. J. Ch. 356, 48 I. T. Slfi, SI W. B, 568 ' 
„' I 

See dho CoNTEMrr OF Codbt. I 



: IV. FBAOnCE— ATTACHlIEin- 07 fEBSOH-- 

I eonti'B'aed. 

Motion to commit for contempt — Marriage 

of ward of Court. 
See Infant. 9, 

Monoir. 2. 

V. PBAOTICE— CEABOINS 0BDEB8— Jppftea- 

tion (o regriiiii Order made ulnoliife — 1 & 2 Viet. 
0. 110, SI. 14, 15.] Where a charging order upon 
shares standing in the name of a jndgment 
debtor had, under the above sections, been made 
absolute, an application was made by the debtor's 
father to discharge the order under the proviso at 
the end of s. 15, on the ground that the bene- 
ficial interest in the shares was his, and that 
absence from Englandhad prevented bis opposing 
the order being made absolute ■.—Held, that, as 
the " power to discharge or vary such order " had 
reference only to an order ni»i, the Court had no 

Swer to grant the application. Be Rkynoijw. 
tehYBB t>. Rbtnolds 58 1. J. ft. B. 55, 48 L. T. 
[35B 

2. Injanclion to rettrdin Trna^er nf Stock 

— Notice in lieu of IHitringat—5 Vict. a. 6,m. 4,5 
Bulet of Court, 1875, O. xlvi., rr. 2o, 4, 7, 10.] 
A notice having been served on the Banlt of 
England under rules 4 and 7 of O. xlvi., to 

Srevenl the transfer of stock or tie payment of 
ividends thereon without notice to the persons 
serving the notice, the bank gave notice to them 
that an application had been made to the Imnk tn 
allow the traosfer of the stfick and to pay the 
dividends thereon, an4 that they should cotnply 
with the application, unless an order of the Couit 
shouid he served on them within eight days. A 
motion was then made ex piirle for an order to 
restrain the bank from permitting the transfer or 
paying the dividends : — Held, diat the proper 
course was to grant an interim injunction over 
the neit regular motioB day, and that notice of 
the order must be served on the legal owners of 
the stock. Be BljUCslet s Tbcsts 23 Ch, D. 549, 
[48 L. T. 77B 

Fund in Court— Priority— Notice. 

See MoBTOAOE, 22. 

VI. PBAcnCB— COSTS— Jmendmenf of Pleads 
ingt at TrtaVi An amendment of t(ie pleadings 
made- at the trial by the Court, mero mota, in 
order to raise the real point at issue, is no ground 
for departing from the usual rule as lo coats of 
the action. Nottaob v. Jackson U Q. B. D. W7, 
i:62 1. J. 0. B. 760, 40 1. T. 339, 88 W, E. 106 (0. A) 

2. Apporlionmenl — Appeal — Notice bg 

Beepond^l in Appeal to vary Order— Balei of 
Coart, 1875. 0. LTiii., r. 6.] In an action for re- 
liemption of a mortgage vested in the Defendant, 
R. as a trustee for Sie Defendant D., who wa^ ia 
possession, D. set up the case tliat he was not in 
possession by virtue of the mortgage, but under 
1 lease. The Clourt decided that he was in pes. 
session as mortgagee, and made a decree on that 
tooting, but without reata. The Defendants an, 
pealed. Tbe Plaintifi" gave notice that at tlia 
tiearing of the appeal ho should ask to have the 
decree varied by directing tbe account to be 
taken with teats. Tlie Court of Appeal hel4 
tliat the decree was right in treating D. as mort-, 



{ 287 ) 



COMPLETE ANNUAL DIGEST 



< 28d ) 



TL FBACnCE — COSTS — continued. 

gAgee in possession, but refused to direct rests :— 
Hdd^ tliat as the case was one where ttie costs 
could not have been materially increased by the 
notice, the costs ought not to be apportioned as 
in Harrison v. CormeaU Miner ah Co. (18 Ch. D. 
a34, 45 L. T. 498), but that the Defendants 
should have £5 for their costs incidental to the 
notice. Robinson v. Dbakes - 28 Ch. B. 08, 

[48 L. T. 740, 81 W. B. 871 (C.A.) 

8. Apportionment — Claim and Counter- 
claim,'] In an action to recover £49 12«., the De- 
fendants admitted the whole of the claim, but 
set up a counter-claim for £75. At the trial 
judgment was given for the Plaintiffs on the 
claim for £49 128., for the Defendants on tlieir 
counterclaim for £40 ; " Costs to the Plaintiffs on 
their claim, and costs to the Defendants on their 
counterclaim." — Hdd, that the Defendants were 
entitled to tlie general costs of the cause after 
delivery of the statement of defence, and that the 
Plaintiffs were entitled to tlie costs before the 
delivery of the statement of defence. Bowker v. 
Ke JTBVEN - - - - 47 1. T. 645 

4. Apportionment — Claim — Counter-claim 

— Coids where both succeed.'] When the Plaintiff's 
claim and the Defendant's counter-claim have 
both been successful, the Plaintiff, in the absence 
of any special directions to the contrary, is en- 
titled to the general costs of the action, notwith- 
standing that the result of the litigation is in 
favour of the Defendant. There will be no ap- 
portionment of such costs as would have been 
duplicated had the counter^^laim been the subject 
of an independent action, but the Plaintiff is not 
to recover as costs of the action any costs fairly 
attributable to the counter-claim. — The decision 
of Chitty, J., affirmed. * Re Bbown. Ward v. 
MoBSE 28 Ch. B. 877, 52 L. J. Ch. 524, 49 I. T. 

[68, 81 W. B. 986 (G A.) 

5. Certiorari — ** Civil proceeding** — 

O. LXJI, rr, 2, 6 (1875).] The costs of a rule for a 
certiorari to bring up and quash an order made 
by justices for the payment of the expense of 
pulling down buildings erected contrary to a by- 
law, are in the discretion of the Court, this being 
a "civil proceeding" within the above order. 
Kbg v. MoKnis - - - 81 W. B. 609 

6. Counsel at Chambers — Solicitor and 

Client — Taxation — Special Allowances — Rule 14.] 
The Supreme Court Eules, Special Allowances, 
rule 14, that ** as to counsel attending at judge's 
chambers no costs thereof shall in any case be 
d.llowed unless the judge certifies it to be a pro- 
per case for counsel to attend " applies to taxa- 
tion of costs between solicitor and client as well 
as between party and party : — So held, athrming 
the decision of the Queen's Bench Division. Re 
Chapman - 10 Q. B. B. 54, 52 I. J. Q. B. 75, 

[47 L. T. 426, 81 W. B. 266 (G A.) 
7. Discretion of Court — Company — Com- 
pulsory Purchase of Land — Owner under Dis- 
ability — Money in Court — Payment out — Rules of 
Court, 1875, 0. LV.] When the purchase- money 
of land, taken by a company under compulsory 
powers conferred on them by a special Act passed 
before tlie Judicature Act, has been paid into 
Court by reason of the disability of the person 
entitled to the land, the Court has, under the 



VL PBACnCE--00STS— conhnif^. ' ^ 

general discretion as to costs given to it by O. LV., 
power to order the company to pay the costs of o, 
petition for payment of tlie money out to a persoil 
absolutely entitled, even though the special Act 
contains no provision to that effect. — Ex parte 
Mercers* Co. (10 Ch. D. 481, 48 L. J. Ch.^i84, 
27 W. R. 424) followed. Re Lee and Hemingwat 
[24 Ch. B. 669, 49 1. T. 155, 82 W. B. 228 

8. Discretion of Court — Partnership 

Suit — Costs of unsuccessful Claim — Appeal for 
Costs ^ Rules of Coi^rt, 1875, 0. /.r, r. 1.] By 
articles of partnership between three partners, 
on the death of any partner the survivors 
were entitled to take his share at a valua- 
tion. One of the partners having died, his. ex- 
ecutrix brought her action to have it declared 
that the goodwill was to be Uicli^ded in the valua- 
tion, and to have tl e value of the deceased 

Sartner's share in the assets ascertained. A 
ecree was made declaring that the goodwill 
must be valued as part of the assets, and direct: 
ing accounts. The Chief Clerk made his general 
certificate, finding (inter alia) that two specified 
leaseholds belonging to the partnership were <^ 
no value. The Plaintiff took out a summons to 
vary the certificate by estimating these leaseholds 
as worth a considerable sum Tiie summons wa^ 
adjourned into Court, and Bacon, V.-C., refused 
to vary the certificate, but ordered the costs of 
both parties to be paid out of the estate. The 
Defendants appealed : — Held, that the case did not 
come within the rule in Foster v. Great Western 
Railway Co. (8 Q. B. D. 25, 515, 51 L. J. Q. B. 233, 
46 L. T. 74, 30 W. R 398, 4 Nev. & Mac. 58), 
that the Court cannot make a successful defen- 
dant pay the costs of a plaintiff who has wholly 
failed ; but that it was within the discretion of 
the Court to order all costs reasonably incurred in 
ascertaining t e fund to be paid out of the fund, 
and that an appeal would not lie. Butcher v. 
PooLEB 24 Ch. B. 278, 52 1. J. Ch. 980, 49 L. T. 578 

[(CA.) 

9. Higher or Lower Srale — Rules of 

Supreme Court {Costs), August, 1875, 0. vi.] In 
an action, which was dismissed with costs, to 
cancel an allotment of shares on the ground of 
fraudulent misrepresentation and suppression of 
material facts by, the directors: to recover the 
amount paid upon the shares, and to be indemni- 
fied against the remaining balance — the fact that 
the pecimiary amount at issue was £110 only, and 
that the Plaintiff in issuing the writ had certified 
for the lower scale of costs, does not affect the 
discretion given to the Court by O. vi., rule 3, to 
direct the costs payable by Plaintiff tp be taxed 
on the higher and not on the lower scale. Hab*. 
BISON V. Leutneb 24 Ch. B. 5^ 52 L. J. Ch. 927» 

[49 I. T. 91, 81 W. B. 887 

10. Higher or Lower Scale — Rules of Ae 

Supreme Court (Costs), August, 1875, 0. vi., rr, 1, 
3.] An appeal will lie from a decision by a Judge 
under Eules of the Supreme Court (CostsX Augusts 
1875, O. VI., r. 3, as to the taxation of costs on 
the higher or lower scale; but where he has 
exercised his discretion the Court of Appeal will 
not interfere unless he has proceeded on a wrong 
principle or made a manifest slip. 
An action for the recovery of large estates, the 
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VI. PEAGTICE — COBTS-H:ontinued. 

iBtatetoent of claim in which set up a case of con- 
cealed fraud to avoid the operation of the Statute 
of Limitations, was dismissed without costs. The 
Taxing Master in taxing the costs of the Plaintiff 
as between the solicitor and a person who had 
■guaranteed their payment, taxed them on the 
lower scale as coming within O. vi., r. 1, and 
Bacon, V.C, affirmed his- decision : — Held, that 
the fact of the issue of fraud being raised was not 
A sufficient jreason for directing the co^ts to be 
taxed on the higher scale, but that, to take the 
case out of the general rule that the costs of an 
action for the recovery of land are to be taxed on 
the lower scale, the solicitor must shew that the 
case was one requiring extra skill or labour. 
£9 TEBfiELL 22 Ch. D. 478, 47 L. T. 688, 31 W. B. 

[208(C.A.) 



11. 



Higher Scale — Injunction — " Injury 



io Property** — Trespass.'] In O. vi., r. 2, of the 
Rules of the Supreme Court, 1875 (Costs) — which 
allows costs on the higher scale in actions for 
sj)ecial injunctions to restrain the commission or 
continuance of waste, nuisances, breaches of cove- 
nant, injuries to property, &c. — the "injury to 
property " must be a substantial physical injury, 
and does not include a trespass upon land with- 
out injury to the soil, though of a permanent 
character and committed in the assertion of title. 
— Chapman v. Midland Railway (5 Q. B. D, 167, 
431 ; 49 L. J. Q. B. 449, 42 L. T. 612, 28 W. R. 
592) discussed. Goodhand v. Ayscough 10 Q. B. D. 
[71, 62 I. J. Q. B. 97, 47 I. T. 701, 81 W. B. 114 

12. interpleader^Sheriff — Appeal.'] The 

order on an interpleader issue between a bill of 
sale holder and an execution creditor gave the 
sheriff his costs, to bo paid by the bill of sale 
holder. .The bill of sale holder appealed, and 
by the notice of appeal asked that the sheriff^s 
costs might be paid by the execution creditor. The 
notice was served on the sheriff, and he appeared 
by counsel on the hearing of the appeal. His 
counsel tpok. no part in the argument of the 
appeal, but only asked for costs. It was not 
suggested that the execution creditor was not as 
well able to pay the sheriff's costs as the bill of 
sale holder : — Htld, that, though it was an error 
to serve the sheriff with a formal notice of the 
appeal, he ought not to have appeared on the 
hearing, and that he was not entitled to any costs 
of the appeal. Ex parte Webster. Re Morris 
[22 €h. D. 186, 62 L. J, Ch. 876, 48 I. T. 296, 

[81 W. B. Ill (C.A.) 

.18. Professional Witness — Auctioneer — 

Expenses — Loss of Time.] An auctioneer sum- 
moned to give evidence before a special examiner 
appointed under proceedings in the Chancery 
Division is, as a professional witness, entitled to 
be paid a -guinea a day by way of compensation 
for his loss of time, together with the amount of 
his travelling expenses, if. any, including therein 
his railway fare, first-class, from his residence to 
the place of his examination and back again. 
And, although sworn, he may refuse to answer 
any questions until a sum sufficient to cover these 
amounts has been paid him. Re Working Men's 
Mutual Society 21 Ch. D. 881, 61 L. J. Ch. 860, 

[47 L. T. 646, 80 W. B. 988 
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- Railway Company — Payment out of 
Court — Fund exceeding £500 not dealt with for 
Fifteen Years — Costs of Official Solicitor — Chan* 
eery Funds Rules, 1874, r. 91 — Chancery Funds 
Amended Orders, 1874, r. 14.1 Where a fund in 
Court exceeding £500 in value and representing 
the purchase-moneys of settled lands taken by a 
railway company, with accumulated interest, had 
not been dealt with for upwards of fifteen years, 
and it had become necessary under the Chancery 
Funds Rules, 1874, r. 91, and the Chancery Funds 
Amended Orders, 1874, 0. 14, to serve the official 
solicitor with the petition for the payment out of 
the fund : — Held, first, that his costs were not pay* 
able by the railway company ; secondly, that such 
costs having been occasioned by the default of 
the tenant for life, were properly payable out of 
the portion of the fund which came to his estate^ 
Re J. Clarke's Estate 21 Ch. B. 776, 62 L. J. 

[Ch. 88 

16. Security for — Company Plaintiffs — 

Time for making Application — Rules of Court;, 
1875, 0. LV., r. 2— Companies Act, 1862 (25 & 26 
Vict. c. 89), s. 69.] The old rule of the Court of 
Chancery that an application for security for the 
costs of an action must be made promptly, is 
inconsistent with the provision of r. 2 of O. LV., 
that security for costs may be given "at such 
time or times " as the Court may direct, and must 
be taken to have been abrogated. 

Held, therefore, that an application by a De- 
fendant for security for the costs of an action 
brought against him by a limited company might 
be made after reply- and notice of trial. Lydney 
AND WiGPOOL Iron Ore Co. v. Bird 28 Ch. D. 868, 

[62 I. J. Ch. 640, 48 L. T. 898 



16. Security for Costs of Appeal — Delay 

in making Application — Appellant out ofJurisdic" 
tion.] An application for security for costs of an 
appeal must be made promptly. As a general 
rule it is too late if it is made when the appeal is 
in the paper for hearing. But the Court will 
take into account special circumstances. 

Where a motion for security for costs and the 
appeal came into the paper on the same day, and 
it appeared that notice of appeal had been given 
in the Long Vacation, and that the motion for 
security had been delayed by reason of the Court 
not having sat to hear such applications on the 
usual day, the application was granted. 

SemUe, the Court will be more strict in enforc- 
ing promptness where the application is on the 
ground of poverty than where it is on the ground 
of the Appellant being out of the jurisdiction. 
Re Indian, Kingston, and Sandhurst Mining 
Co. 22 Ch. D. 88, 62 I. J. Ch. 81, 48 L. T. 62 (C.A.) 

17. Security for — Joint Plaintiffs, one 

residing Abroad — Joint and Separate Claims — 
0. XVI., r. 1 (1875). An action was brought 
against the Defendant as a common carrier by 
two Plaintiffs, one residing abroad. The state- 
ment of claim alleged a contract by the Defen- 
dant with the Plaintiffs jointly, and in the alter- 
native with each of the Plaintiffs separately : — 
Held, that the Plaintiff residing abroad could not 
be ordered to give security for costs. D'Hor- 
musgee 17. Grey 10 Q^ B. D. 18, 62 L. J. ft. B. 192 

L 
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VI. FBAGTIGE— COSTS— contmued. 

18. Security for — Married Women.'] 

Married women suing as Plaintiffs without their 
husbands being joined: — Hehly since the Married 
Women's Property Act, 1882 (45 & 46 Vict.) c. 75, 
not liable to give security for costs. Threlfall 
V. Wilson. In the Goods op Wilson 8 P. D. 18, 

[48 L. T. 288, 81 W. fi. 508, 47 J. P. 279 

19. Security for— Married Woman suing 

alone —r Married Women* 8 Property Act^ 1882 
(45 & 46 Vict. c. 75), 8. 1, 8uh-8. 2, «. 22.] Where 
a married woman sues in her own name she need 
not give security for costs, even though the cause 
of action arose before the above Act came into 
operation. Severance v. Civil Service SraTiY 
Ass. .... 48L. T. 485 



20. 



Security for — Plaintiff out of JuriS' 



diction — Time for making Application — Appear- 
ance — Affidavit of Merits.'] In an action to re- 
cover the balance alleged to be due on a bill 
between the original parties, and in which the 
indorsement of the writ credited the Defendants 
with certain sums, the Defendants entered an 
appearance requiring a statement of claim, and 
afterwards applied for security for costs on the 
ground that the Plaintiff resided out of the juris- 
diction. The affidavit of merits stated that the 
bill was an accommodation bill, for which 
no value was received, and that the Defendants 
had a good defence on the merits : — Held^ that 
the Defendants had not waived their right to 
security for costs by appearing. — Tellett v. Lalor 
(8 L. K. Ir. 8) followed.— HeW, further, that the 
affidavit of merits was sufficient. Charlesworth 
V. Clayton - - - 10 L. fi. Ir. 375 



21. 



Security for — Winding-up Order — 



Appeal by Company.] Where a limited company 
alone appeals from a winding-up order without 
joining any one personally responsible for costs, 
it will generally be ordered to give security for 
costs. Re Photographic Artists' Co-operative 
Supply Assocdltion - 23 Ch. D. 370, 52 L. J. 
[Ch. 664, 48 L. T. 454, 31 W. fi. 509 (G.A.) 

22. Shortlmnd Notes.] Where the Court 

of Appeal allows the costs of shorthand notes of 
the evidence and of the judgment of the Court 
below, this includes, in addition to the printer's 
bill, Bd. per folio for the copies of the evidence 
supplied to the counsel, and 3d. per folio for the 
copies of the judgment supplied to the judges 
Singer MANUFAcrruRiNG Co. v. LooG (No. 2) 

[52 L. J. Ch. 288, 49 L. T. 484, 31 W, fi. 392 (G.A.) 

23. Shorthand Notes — Appeal.] Costs 

will not be allowed of shorthand notes of evidence 
which are not used on the hearing of an appeal, 
the .decision turning on a question of law. Ex 
parte Webster. Re Morris - 22 Ch. D. 136, 
[52 L. J. Ch. 375, 48 L. T. 295, 31 W. E. Ill (C.A.) 

24. Shorthand Notes — Solicitor and Client 

— Taxation.] Where a solicitor proposes to incur 
unusual expense in the course of an action, such 
as taking shorthand notes of the evidence or pro- 
curing the attendance of experts and scientific 
witnesses, it is his duty to point out to his client 
that such expense might not be allowed on taxa- 
tion as between party and party, and might 
therefore have to be borne by the client whatever 
might be the result of the triaU Therefore where 



VI. PBACTICE— COSTS— -cm^inticd. 

the solicitor had omitted such duty, he was not 
allowed on taxation as between solicitor and 
client the costs of shorthand notes of the evi-» 
donee, although the client authorized him to 
employ a shorthand writer to take such notes and 
used and otherwise availed himself of them after 
they had been so taken. Ex parte Wells. Re 
Blyth & Fanshawe - 10 Q. B. D. 207, 52 L. J. 
[Q. B. 186, 47 L. T. 610, 31 W. B. 283 (C.A) 



25. 



Taxation — Perusal by Solicitor 



Exhibits to Affidavits — Special Order — Rules of 
Supreme Court (Costs), August, 1875, Order Vi., 
Schedule, ^^ Perusals."] Order made that the 
Taxing Master should be at liberty to allow a 
special charge for the perusal of exhibits to affi- 
davits, the amount thereof (if any) to be in his 
discretion. Re De Bosaz. Btmeb v. De Rosaz 

[24 Ch. D. 684, 49 L. T. 133 



26. 



Third Party.] The Court has com- 



plete jurisdiction over the costs of a third party, 
brought in under 6. O. xv. r. 18 (Ir.); and even 
where the order, giving directions as to the mode 
in which the questions are to be tried, reserves 
all questions as between the Defendant and the 
third party, including the question of costs, the 
Court may order the Plaintiff to pay the costs 
of the third party. Hanbury v. Upper Inny 
Drainage Board - - - 12 L. B. Ir. 217 

Action against vestry — Vestrymen made 

parties for purposes of costs. 
See Vestry. 

Action by infant tenant-in-taiU 

See Infant. 7. 

Action to recover legacy. 

See Executor — Actions. 10. 

Adjournment to judge — Mortgagee. 

See Mortgage. 14. 

Administration action. 

See Execctor — ^Actions. 5-8. 

Admiralty. 

See Practice — ^Admiralty. 1, 4-7. 
Appeal. 

See Practice — Appeal. 1-3. 

— — • Appeal by official liquidator. 

See Company — Liquidator. 1. 

Appeal for — Trustee — Setting aside deed. 

See Voluntary Conveyance. 1. 

Application to Parliament — ^Infant tenant- 
in-tail. 
See Settled Estate. 

Bankruptcy — Trustee — Application to annul 

adjudication. 

See Bankruptcy — Adjudication. 2. 

Bankrupt Defendant — Trustee of. 

See Bankruptcy — Proof. 2. 

Bill of costs. 

See Solicitor. 1-5. 

Charitable scheme — Corporation. 

See Charity. 8. 

Claim and counterclaim — Form of judgment. 

See Practice— Judgment. 2. 
Cross-examination on affidavit. 

See Practice — Evidence. 6. 
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ITL PBACnCE— -COSTS — continued. 

Defaulting executor or trustee — Bank- 

ruptcy of. 

See liusTEB. 4. 

Defending action — CJovenant of indemnity. 

See Indemnity. 
Dismissal of directors — Action in name of 

Co. 

See Company — ^Directors. 1. 

Election petition. 

See Pabliament — Election. .2 

Foreclosure action — Disclaimer. 

See Mortgage. 7. 
•—— Interim investment of money in Court. 

See Settled Land Act. 7. 

Lands Clauses Act. 

See Lands Clauses Act. 1-4. 

Motion for receiver. 

See Executor — De son Tort. 

Payment into Court — Acceptance — Discre- 
tion. 
See Practice — Payment into Court. 1. 

— — Petition — Lands Clauses Act — Unstamped 
deed—Title. 
See Revenue. 10. 

Proceedings for judicial separation — Neces- 
saries. 

See Husband and Wife — Husband's 
Liability. 

Production of documents. 

See Practice — Discovery — Documents. 
8. 

Promotion of bill in Parliament. 

See Railway Company, 1. 

Proof of will in solemn form. 

See Probate. 13. 

Salvage action— Excessive claim. 

See Ship — Salvage. 12. 

Security for — Action by married woman fOr 

tort. 

See Husband and Wipe — Married 
Women's Property Acts. 4. 

Sheriff — Interpleader — Sale wider fi. fa. 

See Sheriff. 2. * 

Staying proceedings — Costs in former action 

not paid. 

See Practice — Staying Proceedings. 
1, 11, 12. 
Taxation of — Reviewing certificate. 

See Solicitor. 4. 

Trade-mark — Infringement — Innocent con- 

signee. 

See Trade-mark. 1. 

Winding-up. 

See Company— WiNMNG-UP. 8-10, 22. 

VII. PEACTICE— DEFAULT OF PLEADING— 

Dismissal for want of Prosec^ition — Notice of 
Motion — Affidavit — Production of — Time — Cons. 
0. XVIII., r. 5— 0. xxxvi.y r. 4a, ; 0. xxxviii., 
r. 1 (1875).] Where an order dismissing an 
action for want of prosecution is obtained, sub- 
ject to the production of an affidavit of service ; 
it is not obligatory to produce the affidavit to the 
registrar before the rising of the Court on the 
same day. It is sufficient if it is produced be- 



VII. PBACTIGE— DEFAULT OF FLEABING-- 

continued. 
fore the order is drawn up. Milltoum v. Stuart (8 
Sim. 34) does not apply to the present practice. 
Seear (or Sear) v. Webb - 62 L. J. Ch. 832, 

[49 L. T. 94, 31 W. B. 887 

(But see the remarks of the 0. A. as to the 
practice in future ; W. H., 1883, p. 178, 49 L. T, 
481.) 

Motion for judgment on. 

See Practice — Motion for Judgment. 

VIII. PEACTICE — DISCOVEEY— DOCUMENTS 

— Action for Recovery of Land — 0. xxxLy rr, 12, 
13.] Where a Plaintiff in an action in the 
nature of an ejectment action, claimed posses- 
sion through an heirat-law and subsequent de- 
visees, and had, in his statement of claim pleaded 
only wills and the probate of the same : — Held, 
that he could not have an order for an affidavit 
of documents in the possession of the Defendants. 
In such an action a Plaintiff is not entitled to 
discovery, unless before the Judicature Acts a 
bill for discovery could have been sustained. 
Lyell V. Kennedy (infra, col. 299) followed. New 
British Mutual Investment Co. v. Peed (3 C. P. D. 
196) not followed. Daniel v. Ford 47 L. T. 675 

2. • Affidavit — Application for further 

Affidavit — ^** Material to any matter in Question in 
the Action** — Bules of Supreme Court, 1875, 
0. XXXI., r, 12.] Documents are material to the 
matters in question in the action within the' 
meaning of O. xxxi., rule 12, if it is not unrea- 
sonable to suppose that thay may contain infor- 
mation directly or indirectly enabling the party 
seeking discovery, either to advance hia own 
case, or to damage the case of his adversary. — 
The Plaintiff company sued the Defendant com- 
pany for breach of contract : the defence to the 
action was that no contract had been concluded, 
and that only negotiations had taken place be- 
tween the parties. The Defendants having ob- 
tained an order for an affidavit of documents, the 
Plaintiffs set out, amongst others, their minute- 
book, which referred to certain documents and 
letters; the entries as to these documents and 
letters were of a date subsequent to the date of 
the alleged breach of contract ; the documents 
and letters were not set out by the Plaintiffs in 
their affidavit. The Defendants claimed a fur- 
ther and better affidavit from the Plaintiffs, 
setting out the documents and letters above- 
mentioned, on the ground that they might shew 
that after the alleged breach the parties were 
still negotiating, and might tend to disprove the 
Plaintiffs* allegation that a contract had been 
concluded : — Held, that the Plaintiffs were bound 
to make a further affidavit of documents. Com- 
pagnie FinanciIjre du Pacipique v. Peruvian 
Guano Co. - 11 Q. B. D. 55, 52 L. J, Q. B. 181, 

[48 L. T. 22, 31 W. B. 395 (C.A.) 

3. Affidavit — Power of the Court to dis' 

regard the Affidavit as to the Nature and Effect of 
the Documents.'] Although a Defendant to an 
action swears that certain documents, which are 
in his possession and are material to the matter 
in issue, form and support his own title, and do 
not contain anything which could form or support 
the Plaintiff's case or impeach the defence, the 
Court will not act on such oath (at least in pro- 

L 2 
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— continued, — continued. 

ceedingB excepted by O. lxii. from the rules 7. Before Defence — O. XJrx/., it. 11, 12 

under the Judicature Act, 1875), but will order (Ireland)."] A Defendant may obtain discovery 

such documents to be produced, if, from the of documents before a statement of defence has 

whole of the Defendant's answer or from the been delivered, when such discovery is necessary 

description of the documents given by the De- for the purpose of ascertaining what damage the 

fendant, the Court is reasonably certain that the Plaintiff has actually suffered, with a view to 

Defendant has erroneously represented or mis- paying money into Court with the defence. 

conceive<l the nature of such documents. At- Megaw v. M'Diabmid - - 10 L. B. Ir. 376 

torney-Geneual r. Emebson 10 Q. B. D. 191, o n«^.««^/« *^/^«.^^ //> /« /*.,*>^>«v>7 7W«»« 

[82 L. J. ft. B. 67. 48 L. T. 18. 31 W. E. 191 (CJl.) _^: — ,^rrrW?^m5>] ''*S'lE 

4. Affidavit— Privilege— 0, jxxi., rr, 11, dant, in an action brought to restrain him from 

12(1875).] In an aflftdavit of documents made using the word "Glenlivet" in connection with 
tinder the above Order the Defendants disclosed whisky sold by him, obtained an order for the 
a copy of an extract f lom a letter written by a production of " all invoices, letters, bill-heads, and 
third person to a director of the Defendant Co., brands on casks referred to in the . . , statement 
but refused to produce it on the gi-ound of its of claim," and which bore the word " Glenlivet." 
being a confidential communication from a person The Plaintiff having moved for the discharge of 
not a party to the action, and filed an affidavit such order i—lleld, that the motion must be re- 
stating that it related solely to their own case, and fused, for the words " any document " in O. xxxi., 
neither supported the Plaintiffs', nor impeached r. 14, relate to any document to which reference 
the Defendants', case :—JffeZcf, that inspection must is made in the opposite party's pleadings; and 
be refused, for the Defendants' affidavit was con- that, though " brands on casks " must, for tibe 
elusive, there being nothing in the document itself sake of convenience, be struck out, this was so 
to disclose the nature of its contents. Att-Gen. slight an amendment that in any event the Dc- 
V. Emerson (supra) distinguished. Bvlman v. fendant was entitled to the costs of the motion. 
YorNG - - - - [31W.B. 766 Smith i?. Harris - - - 48 L. T. 869 

5. Arbitrator — Order of Reference — 9. Inspection— Title Deeds in Custody of 

Jurisdiction — RuUs of Court, 1875, 0. XXXL, Courf] In an action of trespass to land brouglit 
r. \2— ''Matter in question in tlie action."] An against the committee of a lunatic whose title- 
order was tiiken by consent in an action referring deodH are in the custody of the Court having 
the action and all matters in difference to the jurisdiction in lunacy, an order on the Defendant 
award of an arbitrator named in the order. The for inspc^ction of the documents ought not to be 
order provided that the parties should produce niachs as they are not in his possession or control, 
l^efore the arbitrator all documents in their or Vivian v. Little 11 Q. B. D. 370, 52 L. J. Q. B. 
either of their custody or power relating to the [771, 43 l. t. 793, 31 W. B. 891, 47 J. P. 666 
matter in difference ; also that the party in whose -^ t.^t» • n a ^m-ti •\ 
favour the award should be made should be at , l(^. -— Joint Fosses^on-DocumenU of Titl^] 

liberty, after the service of a copy of the award ^J i^",.^^^^«« '^^ *^^ • ^'^T^""! *^*\ S°^« °^ *^« 

on the other party, to apply for final judgment ^^^M which was justified by the Defendant 

in accordance with the award. The PUintiff ""^\^»* ^" ""^^^^f j^T^ f,^^"^^. ?'' ^ri*"*^^ p 

having during the pendency of the arbitration 'Y''^^ *^V« Defendant stated m his affidavit of 

applied by summons in the tition under Rules of documents that he and one B., who was not a 

Court, 1875, O. xxxi., r. 12, for an affidavit of party to the action, jointly had in their possession 

documents, the application was dismissed on the J^ power certain documents speci tied ma schedule 

ground, (1) That in consequence of the order of ^ such affidavit and that they wci^ the mum- 

reference the Court ha<i no jurisdiction to grant "«^^*« °^ ^'^''.f ^^T'fJ^ ^?? ?'V^'? ^-'^J^a^. 

the application, not having before it "any matter g^^^ees, and that he the defendant objected to 

in question in the action " within the meaning of their production : -Held, affirming the decision of 

the rule ; and (2) that under the order the whole *5^ Q^^^^i ?^?^^ Division, that such affidavit 

iurisdiction as to discovery was in the hands of J^^^.^^ sufficient reason for not making an order 

the arbitrator. Penrice rf Williams ^°^ inspection of the docmnents. - Afwrray v. 

[23 Ch. D. 353, 62 L. J. CIl 693, 48 L. T. 868, ^^^^ J^' * f^}: i^*^ ^f'S'fi . ^'^^'^ ^• 

•- roi lu- •» ACka Ingtlby (I My. & K. 61) and Hutchinson v. Glover 

ry r n ^ n ^ . t . o (1 Q- »• I>- 138, 45 L. J. Q. B. 120, 33 L. T. 605, 

,1 o?;nT^ •^^*- H-'t^'T^' A^'^^'I 7' ^ ^\ ^\ 834 ; 24 W. R. 185) discussed (in the Court of first 

(18/5).] The Plamtiff delivered his statement instance). Kearsley r. Philips. (No. 1.) 

claim on the 1st of March, and on the 16th of r{^ ^ ^ jj 33 ^gg gg j.. j. q. b. 8, 269 ; 

April obtained an order for discovery of docu- r^g j^ ^ ^gg 31 ^, ;a. 92, 467 (C.A.) 

ments, the Defendant not raising the objection "- t» 

that the defence was not delivered. On the 2nd H- Next Friend of Infant not " Party to 

of May the defence was delivered, and on the 4th Action "—0. xxxi., r. 12 (1875).] The next friend 

the Defendant gave notice of motion to discharge o^ an infant Plaintiff cannot be compelled to make 

the order on the ground of irregularity, in that, discovery of documents, as he is not a " party to 

when it was made, the issues were not defined the action " within the above rule. Re Cobsellis. 

sufficiently to shew what documents were ma- Lawton v, Elwes 62 L. J. Ch. 399, 48 L. T. 426, 

terial : — ^eW, that the Judge had jurisdiction to P^ ^* ^' ^^* 

make the order, and that the motion must be re- 12. Place of Production — AUeraiion of 

fused. Mellob v. Thompson 49 L. T. 222 (C.A.) Order.'] Where an order has been made for pro- 
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¥111, PBACTIGE— DISOOVEBY — DOGTTHEKTS 

— continued. 
duction of documents at a particular place the 
Judge, or his successor, may at any time make a 
fresh order appointing a (Afferent place if the 
circumstances render it advisable. And although 
such an order may be appealed from, the Court 
will not interfere with the Judge's discretion 
except on some special ground. 

The common order having been made for pro- 
duction of documents by the Defendants at their 
solicitors office in London, the Judge, six months 
afterwards, made another order that the docu- 
ments should be produced at Colchester. The 
documents consisted principally of ancient charters 
and books of account belonging to the corporation : 
— Held^ by the Court of Appeal, that the order 
was right; but a dh-ection was added that the 
Plaintiffs should be at liberty to apply for the 
production of any documents which might be 
more conveniently examined in London ; and 
that the Defendants should undertake to pay any 
additional costs caused by the alteration in the 
place of production. Prestney v. Colchester 
(Mayor of) 24 Oh. D. 376 ; 52 L. J. Ch. 346, 877 ; 
[48 L. T. 358, 749 ; 31 W. B. 414, 757 (G.A.) 

13. Pleadings — ProdiKstion of Documents 

referred to in — Rules of Court, 1875, 0. xxxi., 
rr. 14-17.] The Plaintiff by his statement of 
claim referred to certain entries in his own books, 
to two letters written to himself, and to two letters 
written by himself. The Defendant as soon as 
the statement of claim was delivered applied for 
production of the books, of the letters written to 
the Plaintiff, and of copies of the letters written 
by the Plaintiff. The Plaintiffs solicitors refused 
to produce any of them as the Defendant had not 
delivered statement of defence. The Defendant 
then applied to the Court for production ; — Held^ 
by Chitty, J., that production ought not to be 
ordered till a statement of defence had been deli- 
vered. 

Held, on appeal, that production must be 
ordered at once of documents referred to in the 
pleadings unless some special reason against it 
can be shewn, and that the Plaintiff must produce 
his books, with the usual liberty to seal up the 
parts other than the entries, and must also pro- 
duce the letters written to himself, but that he 
could not be ordered to produce copies of letters 
written by himself, there being no reference to 
such copies in the statement of claim. Webster 
v. WhewaU (15 Ch. D. 120, 49 L. J. Ch. 704, 
42 L. T. 868, 28 W. R. 951) observed upon. Quil- 
TBB V, Heatly {or Tod-Heatly) 23 Ch. D. 42, 

[48 L. T. 373, 31 W. B. 331 (C.A.) 

14. ■ Privilege — Trustee and Cestui que 
Trust — Correspondence with Solicitors ante litem 
motam,'] In an action by cestuis que trust against 
their trustees to compel them to make good a 
breach of trust : — Held, that the trustees must 
produce letters and copies of letters from and to 
their solicitors in relation to matters in question 
in the action ante litem motam. — Talbot v. Marsh- 
field (2 Dr. & Sm. 549) followed. Be Mason. 
Masox v. Oattley 22 Ch. D. 609, 52 L. J. Ch. 

[478, 48 L. T. 631 

15. Privileged Communications — TJireat 

of Litigation.l W. having begun an action to 
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— continued. 

restrain the Defendants from infringement of his 
patent brake apparatus, the Defendants sought to 
withhold from production letters between them- 
selves and third parties, written in the course of a 
correspondence which arose in consequence of a 
letter written by the Plaintiff to the Defendants 
before the litigation began, with reference to his 
patents. This letter was regarded by the Defen- 
dants as a threat of litigation ; and was handed 
by them to their advisers with instructions to 
advise as to the merits of the Plaintiff's claim, and 
ever since then the correspondence had been con- 
ducted with a view of getting materials for a 
contest if necessary : — Held, by Bacon, V.C., that 
the Plaintiffs letter did not contain any threat of 
litigation, and, by the Court of Appeal, that, even 
assuming it did, the above circumstances did not 
shew a sufficient ground of privilege. Westing- 
house r. Midland Bailway Co. 48 lu T. 98, 462 

[(C.A.) 

— Action for penalties. 

See Practice — Discovery — Interroga- 
tories. 1. 

Action for recovery of land. 

See Practice — Discovery — Interroga- 
tories. 2. 

Election petition — Jurisdiction. 

See Parliament — Election. 3. 

Official liquidator — Affidavit. 

See Company — Winding-up. 24. 

Service of order — Attachment 

See Practice — ^Attachment op Person. 
3. 

IX. PBACTICE — DISCOVEBY — INTEBBOGA- 
TOBIES — Action for Penalties— 0. xxxLrr. 1, 12.] 
In an action for penalties the Plaintiff is not en- 
titled to administer interrogatories or to discovery 
of documents under O. xxxi., that order not being 
intended to give the right to discovery in cases 
where prior to the Judicature Acts discovery was 
not obtainable. Hunnings (or Hemmings, or 
Hummings) 17. Williamson {or Williams). (No. 1.) 
[10 Q. B. D. 459 ; 52 L. J. Q. B. 273, 400 ; 48 L. T. 
[392, 581 ; 31 W. B. 336, 924 ; 47 J. P. 390 



2. 



Ejectment — Action for Recovery of 



Land — Affidavit of Documents.'] In an action for 
the recovery of land the Plaintilf is entitled to 
discovery as to all matters relevant to his own 
and not to the Defendant's case. 

In an action for the recovery of land the Plain- 
tiff claimed as assignee of co-heiresses of a de- 
ceased intestate owner of the land, and the Defen- 
dant relied on his possession and also set up the 
Statute of Limitations : — Held, reversing the de- 
cision of the Court of Appeal, that the Plaintiff 
was entitled to interrogate the Defendant as to 
matters relevant to the pedigree and heirship of 
his assignors and as to alleged admissions by the 
Defendant that his possession of the land was as 
trustee for the intestate and her heirs, even 
though the Plaintiff might have other means of 
proving the facts inquired after; and that the 
Defendant must answer the interrogatories in 
substance, subject to any privilege against paiii- 
cular discovery which he might be entitled to 
claim. - . . 
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IX. FEAOTICZ — DI8C0TEST — UTTEBSOGA- 
TOKIEB — cotUinaed, 

Held also that the UefcndiiDt must file a proper 
afflilaiit of docunmnts. Lvsll v. 1{ennedi 
[B App. €m. 31 T, SZ L. J. Oh. 3SG, U L. T. 58S, 
[81 W. E, eiS (H.L., EO 

8. GaaTdian nd litem — " Parti/ " to 

miction— Judicature Ad, 1873 (36 it 37 Vict. e. 66), 
». 100—0, AF///; 0. XJiil. r. 1, 1875.] Agimr- 
dian ad litem U not a part; to the aotioa within 
the meaning of O. xxxi., r. 1, and therefore cannot 
be compelled lo answer interrogatories. Inobah 
«. Ln-TLE - 11 Q. B. S. 2S1, 81 W. B. 868 

4. PriviUge — Libel — Pablicalion of— 

Be/uml to amicer—IjieriiaiaatUiii.] An objection 
to anawer intorrogalories which ia made by affi- 
davit on the groand of tlio tendeao; of the 
anencr to criminate the person interrogated may 
be valid, although not expressed in any precise 
form of words, if, from the naturo of the question 
and the circiuustaDces, such a tendency aeema 
likely or probable. In an action for libel the 
Defendant pleaded a denial of the pubUcation, 
and to iiiterroj::atoHas asking him, in effect, 
whether he published the liliel he stated by hia 
affidavit in answer : " I declmo to answer all the 
IntorrogiitorieB upon the ground that my anawer 
to them -niiglit' tend to criminate me:" — Held, 
that Ilia anawer was Biifficiciit. Lamb v. Mitkbter 
[10 4. B. S. 110, G2 I. J, Q. B. 40, IT L. T. U2, 
[31 W. B. 117 

5. Pricileged Cinamunieatioat — SdieJ 

founded on.'\ L. brought an action against K. to 
recover poaaosaion of real oatatos formerly belong- 
ing to A. D., wlio had died intestate. His title 
was under a conveyance fa>m persona who claimed 
to be the co- hcircssea of A. D. E. brought an 
action againat L. for penaltiea under 32 Hen. 6, 
c. It, on the ground tluit be had bought a pretended 
title. L. exhibited interrogatories in the latter 
action for the examination of E., by some of which 
varions queations were asked as to the pedigree 
of the alleged co-heiresses. K. answered that ho 
had no personal knowledge of any of tho matters 
inquired after by these interrogat^rieg, and thai 
Buch information ae he had received in respect of 
them had been derived by ktm from information 
procured by his solicitors or their ^ents in and 
for the purpose of defending his title to tho ostatea, 
and ho submitted tliat he ought not lo be required 
to put in any further answer -.—Held, that since 
Iv.'a only information aa hi the matters of pedigree 
inquired after arose from privileged communica- 
tions which he was not hound to disclose, and the 
matters inquired after were not simple matters of 
fact patent lo the scnaeB.ho ought not to iio com- 

EUed to answer on hia belief aa to those matters. 
EHKEUY V. LvBLL 23 Cb. D. 387, 43 I, T. 4fi5, 81 
[W. B, 691 (O.A.) 
[Varied by H. L., W. R., 1383, p. 209.] 

6. — - — Striking out en bloc, as unreaionable — 
Leave to kttb othen—O. XXXI. t. 7 (1883).] In- 
terrogatoriea which are, as a whole, vague and 
unnecessary, may be struck out altt^ether by the 
judge, who is not bonnd to dissect them in order 
to lind out those which may bo good. The party 
administering such interrogatories may. however, 
be allowed to administer fresh ones. Cawley «. 
Bi'Bion - - - - 33 T. B. S3 



[X. FBACTICE — DIBOOVX&T^ISTMBBOGAi 
TOBIEB— con Unued. 

T. Su^etenci/ of Antaer — Antmat at It 

Wattert doae by the Agent or Servant of the Pemm 



qneation in issue on the ground that they ars 
us lo matters which are not within auch party's 
own knowledge, but ore only within the know- 
ledge of hie agents or sorvanta, if derived in the 
ordinary course of their employment: and he ii 
bound to obtain the information from such agenti 
or aervanta, unleas he shew that it would he un- 
reasonable to require him to do so, aa that, either 
such agents or servants have left his employmoot, 
or it would occasion unrcasoDable expense or an 
unreasonable amount of detail or the [ike. — 
Therefore in an action by cargo owners against 
the owners of a ship, for a loss alleged to have 
arisen from negligence in the navigation of such 
ship by which she ran ashore and w-aa stranded, 
an answer by the Defendants to iuterrogatoriea 
aa to what was done by thoae on board with 
regard to such navigation at the time of the 
accident, which stated in substance that the 
Defendants, wore not on board at the time and 
had no knowleilge or information respecting the 
matters Inquired into, except aa appeared by the 
protest of which thePloiutitb bod had inspection, 
was held inaufficient, aa it did not appear that 
there was any diffieidty in the Defendants ob- 
taining the required information from thoae who 
were in charge of the ship at the time of the 
accident. Uulgkow e. Fisheb 10 Q. B. D. 161, 

[Ki L. J. ft. B. 13, 47 t. T. 731, 31 W, B. ^3^ 
[S Asp. H. C. 20 (C.A) 

8. Saficiency of Anticer — KiumAedge of 

Servant or Ageai.^ In an action by owners of 
water mills to restrain a canal company, who had 
stiktulory power lo take water frem the river on 
which tlie Plaintiffs' mills were situate, from 
wrongfully diminishing the quantity of walor 
in the river to the injury of the Plaiutifl^ the 
Defendants interrogated th; Plaintiffs and asked 
tbom to give a list of the days between specified 
dates on which they alleged that the working of 
their mills was interfered with by the uegUKonce 
of the Defendants. The PlaintilTa answered that 
they were unable to specify the particular days: 
— Held, that this anawer waa suffloient, and that 
the Plaintiffs were not bound to state whether 
they had made inquiries of their agecta, aervants, 
and workmen. — Bolckoie v. ftjiher (fttpra) diatin- 
guiahed. Rasbothah v. SHsoraaiRs Union Bail- 
ways AND C*NAi, Co. 24 Ch. D. 110, 48 L. T. BOI, 
[83 W. £. 117 

9. BuMciency of Anmier^Knoinledge qf 

Servant — Evidence coHecfed hy Solicitor for Dt- 
fenrt.'} Interrogatories administered to the Do- 
fundanta (a tnimway Co.) in an action for 
negligence aakcd whether or not the Plaintiff 
raised his hand to warn the driver of the tramcar 
to stop, and whether or not the warning so given 
was seen by the driver. The Defendants refused 
to answer, alleging that they had received no 
information bcyand that contuned in the drivel's 
report, and alao that certain further evidence had 
been collected by tho Diifondants' solicitor with a 
view to establish the defence, and submitting 
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Et. PRACnCB — DISOOVSBT — nrnSRROGA- X. PRACTICE— DIVOBCE—oon^nMed. 

■" TOBJES-HX>nUnued. 5. Custody of Children— Judicial Sepa- 

that they were not bound to disclose such infor- ration — Maintenance — Security.'] Upon a decree 

tDsdion :—Heid, an insufficiont answer. Pavitt for judicial sepamtion when the Court has ordered 

r. NoBTH Metuopolitan Tramways Co. a provision to be made for the children it has no 

[48 L. T. 730 power to order also that the Respondent shall 

• Patent action— Further particulars. secure the payment. Hunt v. Hunt 8 P. D. 161, 

^ee Patent. 2. [31 W. R. 724 

X. PRACTICE — DIVORCE — Alimony — Dum 6. Decree nisi — Application to shorten 

Casta Clause.'} A deed had been executed secur- Interval before Decree Absolute — 23 & 24 Vict* 

ing a maintenance for the wife after the decree c. 144, s. 7—29 Vict. c. 32, s. 3.] The interval 

absolute. The deed did not contain a dum casta between a decree nisi and the decree absolute 

clause :—Hdd, that the Court had no power to will not be shortened except under special cir- 

set aside the deed by reason that the wife was no cumstances. Where an application to have the 

longer chaste. Bradley r. Bradley 7 P. D. 237, interval shortened by a few days was rendered 

[61 L. J. !P. 87, 47 L. T. 365, 31 W. R. 200 necessary by the fact of the Court not having 

« .,. -n J ± T '* Tx' 1 t- during a whole term taken cases in the list in 

f%~r ^^"«'»!'-^«?<?««*« ^"^-^fT '^ which the suit had been entered, and the efifect 

.. 32-23 * 24 Vut e. 144, .. 7.] The Court has ^^^ ^j^^ ^^^^^ t^*; ^^^ ^^^^^ ^^ y^ 

power to order alunony pendente hte notwith- y^^ Bipwnqall v. Eippinqall & Lockhart 

standing a decree nisi has been made tor dissoiu- p^g t m tofl 

tion of marriage. Latham v. Latham (2 Sw. & Tr. L • • 

298) overruled. Ellis v. Ellis - 8 P. D. 188, 7. Parties— Alleged Adulteress.'] In a 

[62 L. J. P. 99, 49 L. T. 228, 31 W. R. 942 (C.A.) snit by a wife for dissolution of marriage, the 

- ,,. T, . Ttr • ± Court, upon application on behalf of the person 

^.?- —7 jl^rnony-Fermanent Maintenance- ^^^j^ ^^^^ ^^K^^^ ^^^^^^ ^^^^^ ^^^ j^^^^^J^ ^^ 

Wife against whom a Decree for Dissolution has committed adultery, directed that she be made a 

66c»made-20 4:21 Tic«.c.85,8.32.] Adecree respondent. Bell^.Bell- - 8 P. D. 2lt 

nisi for dissolution of marriage was made against '^ 

a wife on the 3rd of August, 1880, and was made 8. Settlements— Dissolution of Marriage 

absolute in due course. The wife appealed, and —Variation of Settlement-Covenant to pay An-. 
her appeal was dismissed on the 19th of July, nuity.'] The Court has power to vary a post- 
1881. On the 30th of July she took out a sum- nuptial settlement contained in a deed of separa- 
mons to have permanent maintenance allowed tion by reducing the amount of an annuity which, 
her. Owing to her absence abroad the summons ^^^ husband has covenanted to pay. Jump v, 
was not heard till December, 1882, when the Jump 8 P. D. 169, 62 L. J. P. 71, 81 W. R. 956 

President dismissed it. The wife appealed :— Maintenance— Costs— Sequestration of pen- 

Held, on appeal, that as the application to the gion. 

President was out of time, and he had exercised g^ Practice — Sequestration. 2. 

a discretion under the special circumstances of p-dapttptb "Evrn'K'wnj' j^^^/ /^n«. 

the case, the Court would not interfere with his X' *^^Vr T^? ? n "" ^^l.</jo^^ 

decision.-Whether special circumstances are re- Chamhers-New Affidavit-0 xiv., r. 3 (1883).] 

quired to induce the Court to give permanent F^^l' Tv!''' ^-PPefl ^fom Chambers, a new affi- 

alimony to a wife against whom a decree for dis- j!?^* ^^^ ^^^n made since the order was made at 

solution is made, and who has no means of support. Chambers, the Divisional Court as a matter of 

qaxre. Robertson v. Robertson & Favagrossa ^nvenience, allowed it to be read. Robeson v. 

[8 P. D. 94, 48 L. T. 690, 31 W. R. 662 (C.A.) Bb^shaw - - - - 32 W. R. 96 

4. AUmony-Perm^inent Maintenance- ^ ^'.-7- ^J^Jf^^^'T^^ Court in India-Mis- 

20 cfe 21 Vict, c, 85, «. 32-29 & 30 Vict. c. 32, s. 1 ^^.f *1>«*^ «/ Court-Effect of Cross^xamining 
-Husband's Property Abroad.] The provisions }^^tnesses.] A commission tx> examine witnesses 
of 20 & 21 Vict, c 85, s. 32, resecting permanent J? ^^'^ ^as addressed to "the judges of the 
maintenance empower the Coirt to order a gross Supreme Court at Calcutta.' The Supreme 
or annual sum to be secured for the beneHt of the Court was abolished by 24 & 25 Vict. c. 104 by 
wife, but not to mate a direct order on the bus- !L^5?^ «• T ^Jg^ Court of Judicature, at Fort 
band to pay a gross or annual or other periodical WiUiam, m Bengal was established, and took 
sum to^e wife.-The qualification that the *?^ i"''^^*^^^^^^,^ authority of the Supreme 
maintenance is to be for the wife "dum soUi et tomt i-Held, tYmi, as the Commission was m 
casta vixeriV^ is not usually inserted in the order ff^f . addressed to the judges of whatever, was 
but in the deed of security.-The provisions of *^« highest Court at Calcutta, and the judges of 
29 & soviet, c. 32, respecting the payment of the High Court answered that description, the. 
monthly or weekly sums to the wife do not apply eviden^ taken under the Commission must be 
to the case of a husband who has property abroad ^^ived. n^^^ v *. lx. ». lx. -l 
sufficient and available for a security.-Per Jessel, ^^. Lmdley L.J ^-The fact that the witnesses. 
M.R., an order for maintenance cannot be made examined uuder the commission were cross- 
in the alternative for securing a gross or annual examined on behalf of the Kospondent did not 
sum of money, or else for the payment of monthly P^f P ?;*« ^f"^ f rom raismg the question as to the 
or weekly sums by the husband. Medley i. validity of the evidence ^^lu^^ 1;. Wil^n 
Mepley 7 P. D. 122, 81 L. J. P. 74, 47 L. T. 666, L» P- »• »» 49 L. T. 430 (C.A.) 

[30 W, R. 987 (C.A.) Z. ^—^ Commission to examine 'Witnesses 
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XL PBACTICS^KVIDEHCE— «ontii»«ec2. XL FBACTICS— SVIBSHCB— con^mtieEL 

abroad — Form of — Examination of Partie$ to M. could give material evidence. Lakoeh «r. 

Action— 0. jjxviL, r. 5 (1883)]. llie Plaintiff, Tate - 94 Ch. D. 622, 82 W. H. 189 (C.A) 

who resided in New Zealand, claimed to be J. T/s o. Cros^-Examinalion — AfiiUivU — Cods 

heir-at-law, who had not been heard of aince —Rules of CouH, 1875, O. XJavuL, r. 4.] The 

1860. The Plaintiff's identity having been dis- direction in O. xxxvni., r. 4, that the party pro- 

puted by the Defendant, Kay, J., ordered a com- ducing deponents for croes- examination upon 

mission to issue for the examination of the Plain- their affidavits is liable in the first instance for 

tiff and others (not named) in New Zealand, the expenses of their attendance, is not confined 

without prejudice to the right of the Defendant to a cross-examination of the deponents before 

to cross-examine the Plaintiff at the trial i—Hdd, the CJourt at the trial of the action, but applies 

that the above rule applies to parties to an action also to a cross-examination in proceedings before 

as well as mere witnesses, and that the commis- the Chief CJlerk in Chambers, or before a special 

sion need not specify the names of all the wit- examiner. Be Knight. Kkight v. GARDinsR 

nesses to be examined, but that ten days' notice [94 Ch. D. 808, 49 L, T. 94, 31 W. E. 911 

of the name of any witness to be examined should pBeversed by C. A, 49 L. T. 646.] 

be given to the other side. HeW, also, th^^ Y^ Cross-Examination on AffidavU — 

order ought to provide that the PlaintiflTs depo- jj,^ ^j p^,,^ ^j CouH-0, sr., rr. 1, 2; 

sitions should not be r^ at the trial without the q j^jj^yj^,^ r, 2; 6, xxxviu,, r. 4 (1875). The 

™ir^ *t.^^2q t J^^ ^;«?^^va /o 4 N Plaintiff in an administration action having taken 

[26 Cn. D. 21, 49 L. T. 464, 82 w. A. 70 (CA.) ^^^ ^^ ordinary summons for accounts under 

4. Commission to take Evidence Abroad O. xv., r. 1 (1875), and, in support of such sum- 

— Single Commissioner — Administration of Oath mons, and by the Chief Clerk's direction, filed an 

— Buuss of Supreme Court y Aprils 1880, Schedule, affidavit to formally prove her title, the Defen- 

Form G. 11.] When a single Commissioner is dants, her co-executors, served her with a notice 

appointed to take evidence abroad the commis- for cross- examination upon her affidavit, and, 

sion should authorize him to administer the oath upon her refusal to attend, brought a motion to 

to himself. Wilson v. De Coulon 22 Ch. D. 841, compel her attendance. It was not suggested by 

[48 L. T. 514, 81 W. B. 889 the Defendants that any useful result would be 

5. Commission-Witness resident Abroad attained by the cross^xamination :~HeZd, that 

-•Rules of CouH, 1875, 0. xxxvii., r. 4.] L. ^^« ?^«*^^j^ ^«^, ^ ^^^^ 5^ ^^f, pr<^ of the 

granted to T. an exclusive license to use in Eng- ^^' .^^^ ""^* ^ ^^"^^ ^*^ ^?*«' ^""^ ^^f 

Lnd a certain patented invention for making »®,^^^* I?«. ^°* material to the rehef sought, 

sugar. This invention was also patented iS ^^ ?« «^%'^^* ^*«?? ^^^ *^^ cross-exammation 

AiSerica, and M., an American sug^manufac- l^ad been given. ifeMuNDELU Fknton r. Cum- 

turer, had a license for its use i£ the United »™^«^^ " ^ - 62 L. J. Ch. 766, 48 L. T. 776 

States. L. brought his action against T. te have ^J' - — ^ Cross-ExamtiuUKm— Withdrawal of 

the license rectified, alleging that the real agree- Affidavit—lb & 16 V^-C- 86, «. 40.] Where a 

ment between the parties was that the license Person has made and filed an affidavit for the 

was not te interfere with the importation into Purpose of being used m a matter pending before 

England of sugar made abroad under the patent. ^^^ 9^^» ^^ cannot be exempted from cross- 

The statement of claim alleged that M. had intro- examination by the withdrawal of the affidavit.— 

duced L. to T., and that the negotiations between Clarke v. Law (2 K. & J. 28) approved and held 

L. and T. had proceeded on the understanding ^ ^ applicable where the person making the 

that sugar made abroad under the patent might affidavit is not a party to the proceedmgs. Ex 

be imported ; but there was no allegation, nor did i^**^ Young. Re Quabtz Hill Gold Mining Co. 

it appear in evidence, that M. had taken part in Pl Ch. D. 642, 61 L. J. Ch. ^, 47 L T. 644, 

tiie negotiations. L. applied to have a com- P^ W. S. 173 (C.A.) 

mission to examine M. in America :—-HeW, by 9« Reference— Subposna of Witness out of 

Chitty, J., that the application must be refused Jurisdiction—'' TriaV'—ll & 18 VicL c. 34, «. 1 
as in Berdan v. Greenwood (20 Ch. D. 761, n., — O. xxxYi.^ rr. 7, 48, 49 (1883).] Where an 
46 L. T. 524, n.), for that it was essential that M., order has been made referring a cause "and all 
an interested witness, should be examined and matters in difference between the jMuiies ''tea 
cross-examined orally before the Judge who tried referee, who is empowered to enter judgment in 
the case. accordance with the award, such reference is not 
B.M, by the Court of Appeal, that if it ap- a " trial " within the above Act, so as to entitle 
peared that the evidence of M. would be mate- oi^e of the parties to compel, by subpoenaj a wit- 
rial, the commission ought to be granted, there ness wlio resides out of the jurisdiction to attend 
being nothing to shew that M. was keeping out before the referee. Hall v. Brand 12 Q. B. D. 39, 
of the way to avoid cross-examination ; and that [53 L. J. Q. B. 19, 49 L. T. 492, 32 W. H. 133 (CA.) 

Berdan v. Greenwood turned on the fact that the 10. Right of Respondent to insist on 

Court was convinced that the Plaintiif there was having his Evidence heard."] If a Judge of first 
so keeping out of the way. But, held, that on the instance is prepared to decide in favour of a De- 
materials before the Court the commission was fendant or Kespondent without hearing his evi- 
rightly refused, there being nothing to shew that dence, his counsel is entitled to insist that the 
M. had taken such part in the negotiations as to evidence shall be heard before the decision is 
make his evidence material. The Court, how- given. — If, however, the counsel does not exercise 
ever, as an indulgence, gave the Plaintiff an that right, but accepts the decision in his favour 
opportunity of adducing evidence to shew that on his opponent's evidence, the Court of Appeal 
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XI. FBAOTICE— EVIDEKGS— c(metnii6(2. ZII. PRiLCTIGS— nfJUKCTIOir— co?i</nu€(2. 

has still power to allow the evidence to be taken 1882, the Defendant gave notice of motion for an 

before reversing the decision. Ex parte Jacob- inquiry as to damages which was refused by 

flON. Me PiNCOPPS 22 Ch. D. 312, 62 L. J. Ch. 661, Bacon, V.O. The only damage alleged was that 

[48 L. T. 196, 81 W. B. 664 (G.A.) the Defendant had agreed to let part of the pro- 

11. Stibpcena— After Decree—Leave of the V^^Y "^^^ ^'^f ^^ buildings to a tenant, and 

Court— Proceedings in Chambers— 15 & 16 Yid, w^ prevented from carrying this out by the 

c. 86, w. 40, 41-iufc« of Court, 1875, 0. XJXVIL, injunction preventing his bmldmg. It waa not 

r. 4.] Any party may without leave of the Court P^ved, however, that there was any bmding 

issue a subpoena for the examination of a witness apeement to take a lease, nor did it appear that 

at any stage of an action; but the Court will the mjunction interfered with the erection of the 

exercise a control over this privilege to prevent ^'^.^/^ *o euch an extent as would have 

its being oppressively used. entitled the intended te^nt to t^ow up the 

In an action for the redemption of a mortgage agreement if bindmg :--ifeZd, by the Court of 

the usual judgment was obteined and the Defen- ^^^^]l ^'^^ .^^ mquiry as to damages ought 

dant, the mortgagee, proceeded to vouch his ac- ^^\}^ ^? granted. 

counts in Chambers. The Plaintiff subpcened a ^ VVhether where an mterlocutory mjunction has 
solicitor who had acted for both parties in the mort- ?een wrongly granted, owing to a misteke of law 
gage transactions, in order to examine him with by the Judge, without any misrepresentation, sup- 
respect to the moneys received by him on account 1^^^?]^ or other default on the part of the 
of both parties :—Held, that the Plaintiff was en- Plamtiff, an inquiry as to damages can be directed 
titled to issue the subpoena and to examine the ^^^^er the undertaking, gtwere. Jessel, M.R., 
witness. Raymond v. Tapson - 22 Ch. D. 430, ^^^ Cotton, L.J., differed, and Brett, L.J., gave 

[48 L. T. 403, 81 W. B. 894 (CA.) ^° opmion. 

*/»■!.- A J i^/.!-! XX- The Court is not bound to grant an inquiry as 

Affidavit-Amendment of bankruptey peti- ^ damages whenever the Defendant has sus- 

non Discretion. tained some damage by the granting the injuno- 

See Bankruptcy—Appbal. Z. ^^^^ . y^^^ -^ ^^ ^ discretion, and may refuse any 

Affidavit of service of notice of motion. inquiry if the damage restrained is trivial or 

See Practice— Default op Pleading. remote, or if there has been great delay in making 

Practice— Motion fob Judgment, the application. 

11' The question considered at what time the 

Application for security for costs — Affidavit application for an inquiry as to damages ought to 

of merits. be made : — Heldy that, even if there had been a 

See Practice — Costs. 20. binding agreement by the proposed tenant to 

• Bankruptcy. t^ke a lease, and the injunction had so interfered 

See Bankruptcy— Examination. with the building as to entitle the tenant to bo 

Indictment-Joint Defendants-Witnesses offthe bargain, damages ought not to be granted in 

for defence respect of it, for that damages must be confined 

See Criminal Law. 23. ^^ *^® immediate natural consequences of the in- 

Tj*A 4. •D-v.i.r 1 junction, under the circumstances which were 

Indictment— Kight ot reply. ^^^^^ the knowledge of the party obta^ing the 

^ee Criminal Law. 25,2/. injunction. Smith r. Day 21 Ch. D. 421, 

Order for attendance to give information as [48 L. T. 64, 81 W. fi. 187 (G.A) 

to ward of Court. 2^ Protection of Property — Equitable 

bee INFANT. 6, Mortgaffe — Ex parte Injunction to restrain parting 

' Professional witness — Auctioneer — Ex- xoith Legal Estate,'] In an action by an equitable 

P^nses. mortgagee for sale or foreclosure the Court granted 

See Practice — Costs. 13. an interim injunction to restrain dealing with the 

Bight of Defendant to sum up. legal estate till the next motion day, on an ex 

See County Court. 4. parte application by the Plaintiff; there being 

^ Seditious libel— Evidence before magistrates, ground for believing that the Defendants in- 

See Criminal Law 29 tended to part with the legal estate pendente lite, 

Shorthand notes-Costs of ^^IP^^ ^""..SfTT m^''oi^w''i^SSP.n s. % 

See Practice-Costs. 22-24. Pl CSh. D. 490, 47 L. T. 601, 31 W. E. 233 (C,A.) 

XIL PRACTICE-IHJTOCTION— Jn^erioctttorj/- ^^*^^^ for-Notice of action under High- 

Undertaking as to Damages.'] An injunction to waysAct. 

restrain the Defendant from buildmg so as to ^^* Highway. lU. 

prevent access of light and air to the Plaintiffs Xm. TBACTlCEr—JJJDQVXST— Amendment of 

windows was granted ex part^ on the 4th of — Action against Partners in Name of Firm — 

November, 1879, and on the 27th of November was Appearance by one Partner only — Judgment 

continued until the trial or further order, the entered against Partner appearing instead of 

Plaintiff giving the usual undertaking o^ to against Firm — Application to issv>e Execution 

damages. On the 18th of February, 1880, the against other Partner — 0. xii.^ r. 12; O, XLii.\ 

Court of Appeal discharged the order. On the r. 8 (1875).] The Plaintiff issued a writ against 

11th of November, 1880, a perpetual injunction the firm of R. & Co. R. only appeared to the 

as to access of air was granted ; but on the 21st writ, and the Plaintiff delivered statement of 

of June, 1881, the Court of Appeal dismissed the claim against " R. sued as R, & Co.** Issue 

action with costs. On the 16th of February, having been joined, the case proceeded to trial, 
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Xm. FBACnOS—JtrDOXSnT— «on<tHiie(2. XIV. TBA(mCE—lULVLAXUS— continued. ~^ 

when a verdict for the Plaintiff was taken by not lie to the judges and justices of the Central 

consent, and judgment signed against " E. sued as Criminal Court. — The Recorder of London, upon 

R. & Co." The Plaintiff having subsequently the trial and conviction of a prisoner charged with 

discovered that C. had been a member of the larceny, having refused to order (under 24 & 25 

firm of R. & Co., applied for an order to amend Vict. c. 96, s. 100) the person with whom stolen 

the judgment by making it, in accordance with property was pledged to restore it to the prosecU" 

the writ, a judgment against the firm of R. & tor, — the Queen's Bench Division refused to grant 

Co. : — Held, that the amendment ought not to be a mandamus directed to " the judges and justices 

allowed, for the Plaintiff, although he acted in of the Central Criminal Court," to compel the 

ignorance of the facts, must be taken to have Recorder to make such order. Reg. v. Oentbal 

elected to sue R. alone, and was concluded by the Criminal Court (J J. of) - 11 Q. B. D. 47ft| 

form of the proceedings subsequent to the appear- [62 L. J. M. C. 121 

ance.-Judgment of the Queen's Bench I^jvision 2, Public Prosecutar-^Discretion-News- 

reversed. Master r Bailtok 10 0. B. D 476., j^^ ^^^ ^ggl ^^ ^ 45 y^^^ ^ go), 8. 3.] 

[11 Q. B. D. 435 ; 62 L. J. Q. B^, 48 L. T. 62^ ThTpublic Prosecutor has a discretion to allow 

[ai W. a. 880 (C.A.) Qj, ^Q^ ^ j^iiQ^ j^g fl^t ^Qj, g^ prosecution for a 

2. Form of— Costa— Claim and Counter- newspaper libel, and is not bound to do so. Ex 

claim.'] The Plaintiff's claim being for the ^rte Hcrter (or Hubert) 47 J. P. 724, 15 Cox, 

balance of the contract price of work done, after [C. C. 166 

giving credit for money paid on account the 3^ Schoolhoard-Expensesof-Elementary 

Defendants by way of setoff and countcr-clami Education Act, 1870 (33 & 34 Vict. c. 75), 8. 54- 

claimod in respect of the mfenonty and defective q q ^^^^ (^ggg^-j q^^^,. ^^ (^gSS) does 

chamcter of the work. The axition being referred ^^^ ^ ^ ^^ applications for writs of mandamus ; 

for tnal to an official referee, he found by his ^ence the Cou5rt will grant a rule nisi for a man- 

report that a balance of £32 188. 6d. remained ^.^^^^ ^ ^he overseers of a parish, within a 

due to the Plaintiff on his claim m respect of the gehoolboard district, to pay precept issued by such 

contract pnce of the work, and that £34 10s. 6d. ^^^ ^^ ^ j ^^3 -^J^^^j. ^^ tj^^m. Ex 

was due to the Defendants on thou- counter- ^^ Gribthorpe School Board 47 J. P. 727 

claim : — Held, that the proper ludgment on these l __ _ ^_ ^^^..^ xr 

findings was that the Defendants do recover the XV. PBACTICE-MINUTES OF OEDEE— Fary- 
balance of £1 Us., and the costs of the action, on V^— Motion — Production 0/ Begistrar s Note.] 
the ground, either that the inferiority of the ^ *^e hearing of a motion to vary the minutes 
work, though pleaded by way of counter-claim in ^^ an order, the soUcitor of the movmg party 
form, in reality amounted to a defence, or that, ought to produce a copy of the Registrar s note 
even if the Plaintiff were technically entitled bv f w^^-* ^^^ V^^^ when the order was made, 
the findings to the costs of the action, the Court Robinson v. Barton Local Board 21 Ch. D. 621, 
ought to interfere under O. lv., r. 1, and give P^ L. J. Ch. 6, 47 L. T. 286, 46 J. P. 662 (C.A.) 
the costs to the Defendants who had substantially XVL PBAGTICE — AMOTION FOR JXTDOMENT — 
succeeded in the action. Lowe v. Holme Admission in Pleadings— Claim, Admission of— 
[10 Q. B. D. 286, 62 L. J. Q. B. 270, 81 W. B. 400 Counter-claim— Bules of Supreme Court, 1875, 
3. — ^ Liberty to apply.] The rule that an 0. JT/x, r. 3 ; 0. XL., r. ll.J In an action for a 
order of the Court carries with it " liberty to liquidated demand the Defendants pleaded ad- 
apply," though not expressly reserved, only mitting the claim, but setting up a counter-claim 
applies when the order is not of a final character, for unliquidated damages to a greater amount. — 
Penrice v. Williams 23 Ch. D. 863, 62 L. J. The Court refused an application under O. xl., 
[Ch. 693, 48 L. T. 868, 31 W. B. 496 rule 11, for an order to sign judgment for the 

4. Setting aside— Default of Appearance— Plaintiffs upon the claim, and for payment of the 

Infant Defendant— 0. xiii., r. 1 (1875)] Where amount thereof by the Defendants into Court to 

the Defendant in an action is an infant, but the abide the result of the action.— Judgment of the 

Plaintiff, not knowing this, signs judgment for Queen's Bench Division affirmed. Mers^ 

default of appearance ; it is a matter within the Steamship Co. v. Shuttleworth 10 Q. B. D. 468r 

discretion of the Court or a Judge whether or not [^^ ^- B- ^- ^^1, 62 L. J. Q. B. 622, 48 L. T. 389, 

to set aside such judgment. Furnival v. Brooke [6a5» 31 W. B. 609, 32 W. B. 246 (and, in Cowt of 

[49 L. T. 184 [first instance, 6 Asp. M. C. 48} (G.A.) 

' Foreclosure action — Form of decree. 2. Admissions in Pleadings — Indorsement 

See Mortgage. 8. on Writ—'' Pleading " — Bules of Court, 1875, 
Motion for ^' ^^' **• ^ ♦ ^* ^^' ^' ^^ — Judicature Act, 1873, 

See Practice-Motion for Judgment. f; ]^^'} ^he indorsement on a writ is not a 

.. .^ x»i ,. .1 n , .. "pleadmg,"so as to entitle a Plaintiff, without 

Non-suit—Pleading, in bar of second action, ^he consent of the Defendant, to move thereon 

See Practice— Staying Proceedings, fo^ an order on admissions in the pleadings under 

^^- Rules of Court, 1875, O. xl., rule 11, in a case 

Obstruction of light— Angle of incidence. where the Defendant, admitting the Plamtiff*8 

See Light. claim, has given notice that he does not require 

— — Writ specially indorsed. the delivery of a statement of claim. Wallis v. 

See Foreign Judgment. 2. Jackson 23 Ch. D. 204, 62 L. J. Ch. 384, 31 W. B« 

XIV. PBACTICE^MAITOAMTJS— Cen<raZ Crimi- [^^^ 

nal Court — 4 <fc 5 Wm: 4, c. 36.] Mandamus will 3. — ^ Admissions in Pleadings — No Defence 
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XVI. FSACTIGE— KOTlOir FOB JlTDeHENT-- 

, — continued. 

— Counter-claim — 0. XL, r. 11 (1875).] The De- 
fendant in an action for goods sold and delivered 
admitted the Plaintiffs' claim, but set up a 
counter-claim in respect of certain other goods 
sold to him by the Plaintiffs, and which he al- 
leged were not of the quality contracted for. On 
saotion for judgment on admissions in the plead- 
ings : — Hel(l^ that judgment must be entered for 
the Plaintiffs, but upon the terms that execution 
should be stayed until after the trial of the coun- 
ter-claim, if the Defendant, within fourteen days, 
paid the amount of the claim into Court. 
SeowELL 17. BouRON {or BowRON) 62 L. J. Q. B. 

[284,^8 L. T. 613, 31 W. B. 550 

4. Default in Reply to Counter-claim — 

Application of Rules of 1883 — 0. XXIIL, r. 4/ 
0. xxviL, rr. 11, 12 (1883). Where a Defendant 
to a counter-claim makes default in replying 
thereto, the party counter-claiming may proceed 
to final judgment in the same manner as would a 
Plaintiff against a Defendant who had made de- 
fault in delivering his defence. 

Where a default in pleading took place before 
the 24th of October, 1883, but a motion founded 
on such default was brought after that date : — 
Held, that the Rules of 1883, applied. Street o. 
Crump 25 Ch. D. 68, 49 L. T. 397, 32 W. B. 89 



5. 



Default in Reply to Counter-claim.'] 



Where the Plaintiff makes default in delivery of 
reply to the Defendants' statement of defence and 
counter-claim, the Court will order final judg- 
ment to be entered for the Plaintiff in respect of 
both the original claim and the counter-claim. 
Lumsden v. Winter (8 Q. B. D. 650, 51 L. J. Q. B. 
413, 30 W. R. 751, 46 J. P. 487] followed. Thorn- 
ton V. Clinch - - - 10 L. B. Jr. 378 



6. 



Default in Reply to Counterclaim — 



Constructive Admissions — Sttting doum Action for 
Judgment — 0. xix., rr. 3, 17, 20 ; 0. xxix., 
r. 12; 0. XL., r. 11 (1875).] Where default was 
made by a Plaintiff in replying to a defence and 
counter-claim : — Held, that the action must be 
dismissed with costs, and that the relief claimed 
in the counter-claim must be granted to the 
Defendant, together with the costs of the counter- 
claim. 

The admissions being only constructive, by 
reason of the absence of a reply, the Court ordered 
that the action should be set down on motion for 
judgment, and that notice should be given of its 
Deing so set down. Caroli v. Hirst 

[48 L. T. 759, 31 W. B. 839 

7. Default of Pleading — Defence — Plead- 
ing delivered after Notice of Motion served.'] If a 
Defendant does not deliver a statement of defence 
or demurrer within fourteen days after the state- 
ment of claim, the Plaintiff is entitled to proceed 
with a motion for judgment under rule 10 of 
O. XXVIII. (Ir.), notwithstanding that a defence is 
delivered subsequently to the service of notice of 
motion. Potts v. Deane - 11 L. B. Ir. 396 



8. Infant Defendant — Default of Defence 

— Affidavits — Notice of Trial — 0. xix., r. 17; 
O, XL., r. 1 ; O. XXIX., r. 10 ; 0. xxxvn., rr. 1, 2 
(1875). In an action against an infant for sale in 
lieu of partition no defence was put in. Upon a 



XVI. PBACTIGE— MOTION FOB JUDOMENT-^ 

continued. 

motion for judgment, supported by affidavits veri- 
fying the statement of claim, and no objection 
being raised by the guardian ad litem to^the 
minutes of judgment : — Held, that this was tha 
proper course, and notice of trial was unnecessary. 
EUis V. Robins (50 L. J. Ch. 512), and National 
Provincial Bank v. Evans (51 L. J. Ch. 97, 30 W. R. 
177), distinguished. Re Fitzwater. Fitzwater 
V. Waterhouse - - - 52 L. J. Ch. 83 



9. Joinder of Issus — G. 0. xiii. r. 1 (Ire' 

land).] After issue joined on the statement of 
defence, a Plaintiff cannot obtain final judgment 
on motion imder the above rule. After joinder 
of issue, a motion to set aside a statement of dor 
fence will not be entertained. Haorett v. Lalor 

[llL.B.Ir.44 

10. Jurisdiction of Divisional Court — t 

Appellate Jurisdiction Act, 1876 (89 & 40 Victi, 
c. 59), 8. 17 — 0. XXXVI., r. 22 a; 0. LVii.a.,r. 1 
(1876 k] Where an action has been tried with a 
jury, the judge may leave either party to move a 
Divisional Court for judgment, and the Divisional 
Court has jurisdiction to entertain the motion, 
Benschor {or Bensoher) v. Coley 52 L. J. Q. B« 

[898, 48 L. T. 583 

11. Married Women* s Property Act, 1882 

(45 & 46 Vict. c. 75).] An action for a liquidated 
demand which had accrued prior to tlie above 
Act, was brought against a married woman assolel 
Defendant. The writ was specially indorsed, but 
did not seek to charge her separate estate. The 
Court, on motion for judgment, allowed final 
judgment to be entered against the Defendant. 
Brown v. Morqan - - 12 L. B. Ir. 122 

12. Service of Notice of Motion — Produc- 
tion of Affidavit of Service — 0. xxxviii., r. 19 
(1883).] Where an order is made upon motion 
for judgment by default, th€ affidavit of service of 
notice of motion must in future be produced to 
the Registrar by 4 p.m. on the same day. The judg- 
ment of tlie Court of Appeal in Seear v. W^ebb 
(supra, col. 294) explained. Re Rosier. Jones v^ 
Bartholomew - - - 49 L. T. 442 



13. Specially indorsed Writ — Leave to 

defend — BiU of Exchange — Bonfi, £de Holder for 
Value— Fraud— 0. XIV. r. la. (1875).] Where 
the Defendants in an action on a bill of exchange 
set up, in their affidavit in opposition to an appli-» 
cation to sign judgment under the above order, a 
defence of fraud, whereupon the Plaintiffs, in 
their affidavit in answer, swore that they were bond 
fide holders for value; — Held, that the Defen- 
dants were entitled to unconditional leave to 
defend, the onus being cast upon the Plaintiffs to 
prove that they were bond fide holders for value. 
l^'uLLER v. Alexander -> 52 L. J. Q. B. 103, 

[47 L. T. 443 

Report of official referee. 

See Practice — Referee. 5. 

XVII. PBACTICE— NOTICE OF J^OTIOV-— Exten- 
sion of Time for—0. Xxxix., r. 4 (1883).] Where 
it depends on the result of an action .pending in 
the Court of Appeal whether a motion for the new 
trial of another similar action is to be made, the 
proper course is to give notice of motion in the 
usual time, and then to apply to the Court to 
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zm. FRAcmoB — KoncB or vonoK — 

eonlinaed. 
postpone the cause, or let it itand oat of the list 
until the Court of Appeal has gi?eQ its decision, 
The Court haa diHcrctioD to grant Buch an appli- 
cation even where the parties have not been 
misled. Pbciett d. Suobt - 33 W. B. 123 

2. Bale nUi — Soticilot'i Undertahinn — ■ 

Juritdiclioit— Judicature Act, 1873 (36 * 37 Vict. 
c. 66), «, 87.] A judge of the Chancery Divieion 
refused to grant a rule niti culling on a solicitor 
to shew cause why ho should not perform an 
undertaking, ^ven in the ordinary course of husi- 
nesa; on tlic ground tliat the Chani^<;ry practice 
of njoving to commit on notice of motion ought to 
bo followed in the Chancery Division, Re COPP 
[S2 W, B. 26 

8. Short Notice of MoUrm — Fo\reT of Court 

to ditrcgard hregvlaritiet — RuU* of Cotai, 1875, 
Order LiiL,T.i: Order i./J.,r. 1.] Whuro a party 
applies for special leave to serve short notice of 
motion he most distinctly state to the Court that 
the notice applied for is short ; and (he same fact 
tnost distinctty appear on the iaen of the notice 
served on the other party. But in a csso v^here 
short notice of a niotiou had been irregularly 
applied for and served, but the party served hod 
not been injured by Uie irregularity, the Court 
exercised its discretion under Order LV., rule I, 
and disregarded the irregularity and heard the 
motion on the merits. Dawson c. Bbbsoh 

[22 Ch. D. MM, 52 L X Ch. eeS, 48 L. T. 407, 
[SI W. B. fi37 (C.A) 

Affidavit of service of— Production. 

See Pbacticb — Default or Pleauivo. 
Feacticb — Motion mm Jucokent, 
12. 
i Service — Substituted. 

&e Paitmoe — Wbtt. 6. 
Xnn. FBACnCE — PABIICiriABB— SeiltKeion 
— Action foiatded oa Corttrtu^ and Tori.'] The 
statement of claim, in an action for seduction and 
loss of the services of the PlaintifTs daughter, 
alleged that the Defendant contracted Co take 
her into his service and treat her in a proper 
manner, but that he had broken his contract by 
seducing her, whereby she became pregnant and 
had to leave his service : — Held, that the Defen- 
dant was not entitled to an order for particulars 
of the times and places at which the alleged 
connection between himself and the Plaintiff's 
daughter had taken place, uuIdbb ho first denied 
on oath that be had seduced her. Thomson (or 
Thompson) v. Bikklbt 47 L. T. TOO, 31 W. B. 230 

2. Slander — Namee of Perioni to whom 

Slander uttered] The statement of claim in an . 
action for slander alleged that " one T., at the | 
request and by the direction of the Defendant " i 
spoke certain defamatory words therein set out:— 
Held, that the Plaintiff must deliver particulars I 
of the names of the persons to whom, and of the - 
place at which, the slander was uttered. Bbad- I 
uuiiY V. CoopEH - - - 32 W. B. 32 
XIX. PRACnCE — PABTIZB — JrfiOn offoinrf 
Partner) in Name of Firm — Bight to proceed I 
againit exiititig Fartneri toi/ether viitk former j 
Partner — PTemtmption a> to i'arinen intended to \ 
be sued as D^endantc under Name of Firm — ' 



XIZ. FBAcncS— PABTm— onUintied 

/urfgment bu Default— O. XTI., r. 10; O. XLH., 
T. 8,] The Flaintiffii having brooght an BctioQ. 
and obtained judgment against the firm of 
"H. & D.," applied to a Judge under O. siai., 
t. 8, for leave le issue OKecntion against H. M 
being a member of the firm. It appeared that 
the action was upon a bill of exchange drawn by 
D. at a time when H., H. & D., were partners in 
the linn of H. & D., but that M. had retired from 
the |)artnership prior to the issuing of the writ, 
and that the firm of U. £ D. then continued, but 
consisted of H. & D. only. The bill was drawn 
without the knowledge or consent of M., and for 
a purpose unconnected with the partnership :— 
Held, by Watkin WiUiams, J., first, that under 
O. XVI., r. 10 — which enables two or more per- 
sons being liable as co-partners to bo sued in the 
name of their firm — the right to sue partners in 
the name of a firm is not limited to the ease of 
partners carrying on business at the date of the 
writ; secondly, that it was a question of fact, 
having regard to the circumslancoa and the pro- 
cocdings subsequent to the writ, whether the 
Plaintiff intended to sue under the firm name 
those partners only who were members of the 
firm at the commencement of the action, or the 
same persons together with any former partner. 
Ex parte Young (19 Ch. D. 121, 51 L. J. Ch. HI, 
45 L. T. 493, 30 W. R. 330X considered. DiVlB 
V. MoBUE 10 0. B. B. 486, S2 L. I. Q. B. 401, 
[31 W. B. 748 

2. Adding Fartiet—Motioit to $trike of 

Trade-maTk— Bankruptcy of Beapondent — Leaw 
to add Trudee—0. L.. r. 4 (1875)—" ^rfion."] 
Notice having been given to the registered owner 
of a trade-mark of an application to havcitstmck 
off the register, and ttio owner having subse- 
quently gone into liquidation, the Court gave 
leave to add the trustee nader the liquidation as 
Kespondent to the motion. The word "action" 
in the above rule does not confine its operation to 
proceedings in actiona Be Rowki'a Tbade-mabk 
[48 L, I. 388 



bera — Application for Libertt/ to attend, and be 
added a» Defendant.'] C. & M. each brought aa. 
action against L. to decide the question of the 
amount of remuneration payable to the trustees 
of the A, By. Co. reorganisation scheme, the 
Plaintiff in each case suing oD behalf of himself 
and all holders of certificates for bonds or shares 
under such reorganisation scheme. In the action 
C. V. L. an order was made in July, 1881, by con- 
sent, directing an inquiry as to what sum, in 
addition to £6000 in the statement of claim 
mentioned, was proper to be allowed to the De- 
fendants as a quantum rneruit for their services 
in connection with the reorganisation scheme. 
After the evidence in the inquiry was closed, and 
everything ripe for a decision, the Pliuntiff in 
M. V. L. applied for liberty to attend such inquiry 
and to contend that no further sum beyond the 
£6000 should be allowed, and that, if nen-s- 
sary, he might be added as a Defendant in 

Held, (1), tliat in a represcntiitivo action a 
party fairly represented WHS not generally allowed 
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to attend BUlxequent proceedings, uolesa he was 
joined as b. party to the action, and (2),' that M. 
ought not to be allowed to be added as a Defen- 
dant, for he had supported the motion upon 
which tho order for the inquiry had been made; 
besidea which ho was too lata in making his 
Bpplii^tion. eapueially considering that the order 
had been niiLde bo long ago that it conld not be 
appealed from. Cdnyskabk b. Lswia 

[4B I. T. E2T 

4, Aisignment by PlaitUif he/ore AcHan.'] 

F. began an action against W. & Co., to recover 
Tram them lithographic stones, which thej 
claimed as their property. Before the writ was 
issued, F, bad asBigned his property in the stoneH 
to J., and the suit was Bubscquontly, by leave of 
the Court, amended by making J. a co-Plaintiff: 
—Held, by Sullivan, M.B., that F. was properly 
retained as a Plaintiff. — Held, on appeal, that 
relief should be awarded to J. alone. Per 
law, C.:—Semble, the order giving leave to 
amend should not, under the circumstancos, have 
been mode. Foster v. Ward 9 L. B. Ii. 416 
[(O.A.) 

6. Death of Pe/endant after Jtniifnjent— 

HiMng Executrix a Fatiy—O. L., r. 4 (1875).] 
The Defendant in an notion for damages for in- 
jury to the PlaintifiTs buildings by working snb- 
jftcent c(^, died after Judgment (on a special 
««se) had been givou for the Plaintiff, directing 
the assessment of damages by an arbitrator, who 
was to act upon such principle as the Court might 
direct. The Court allowed the addition of the 
deceased Defendant's widow, who was also his 
executrix, as a Defendant under tbo above order, 
holding that, as the right of action bad been 
determined, the maxim " Actio pertonalii moritur 
enm penoad" bad no application. Chapman v. 
DAT. (Ko.'2) - 48 L. T. 807, 81 W. B. 767 
rRevarMd by C. A. on. the authority of FhSUpi v. 

Homfray ; (ooL 41B), 48 L. T, 436.) 

8. Married Woman — SlauiTtg Proeeedivat 

aa HuO/and made co-PlaiiUiff—O. xvi., n. S, 13,] 
A married woman having brought an action in 
her own name, and without applying for leave to 
sue without a noit /riend, to enforce a foreign 
judgment, one ground of defence was that the 
Plaintiff, in collusion with hor husband, had hy 
fraud obtained tbe Judgment The Defendant 
having applied for a stay of proceedings until the 
husband was added as a co-Plaintiff r — Held, by 
Manisty, J. (Stephen, J., diss,), that the Courl 
had no power to deprivo a married woman of her 
right to bring an action by her neit friend with- 
out joining her husband ; tliat, assuming the 
Court had the power, the Defendant was loo late 
in hja application; and that, therefore, it must 
be refusoi Abouloi* v. Oppenheimbb. (No. 2) 
[G9 L. X Q. B. 309, 47 I. T. 702 

7. BeciBor — Death of «oU Plaintiff- 
Order of Coarse— Person attending Proeeedingi — 
Jtalet of Court, 1875, 0. I.] A person served 
with notice of an administration judgment, and 
having obtained liberty to attend the proceedings 
under it, is in the same position as a party to tbo 
action, and is entitled to obtain an order of course 
to revive the action on the death of the sole 



SIX. TRLCnCE—TASTTSS—wnlinued. 

PhiDtiff.—Delaney T. DeUivey (27 Sol. J. 418) 

dislinguiBhed. — Dobion. v. Faithwaite (30 Beav. 

228) followed. BufisiALL v. Fearoh 24 Ob. D. 

[126, 31 W. B. HI 

B. Third Party — Action by Superior 

Landlord againit ttib-L^iee for Waite — Claim by 
tuh-Le»)ee againit nwBiw Leuee — 0. Xvi^ tr. 17, IH 
(1875).] The owner of two adjoining pieces of 
land commenced actions against the sub-lessees 
respectively for waste committed by digging sand 
in breach of covonanls in the superior lease. The 
Defendants in the actions obtained ex parte, on an 
affidavit that they claimed an indemnity against 
the intermediate lessee undra covenants for quiet 
enjoyment in their sub-leases, orders to serve N., 
the intenuediate lessee, with third party notices. 
These covenants were restricted to disturbance by 
the original lessee and those claiming under hor. 
A motion was made hy the Plaintiff that the 
order might be discharged, and summonses were 
taken out by the Defendants for directions as to 
the mode of having the questions in the action 
determined. One of the Defendants filed a 
further affidavit after the Plaintiff's notice of 
motion, setting out a claim to indemnity hy N. 
on the grounds that she had represented lo him 
that he would be entitled t« dig on the land for 
hnilding purposes, and that the sub-leases im- 
pliedly warranted that such digging was lawful. 
It was admitted by both Defendants that they 
had taken more sand than was necesBory for the 
purposea of building on the land, and they paid 
into Court what they had received in respect ot 
Bucb Band. The original lease had eipir^ since 
the acts complained of; — Held, that the third 
party order must ba discharged, for the case 
against N. was not a sufficient prima facie case, 
and the questions in it were not sufficiently iden- 
tical with those between tho Plaintiff and the 
Defendants. 

BemUe, third party notices may be made eai 
parte, withont notice to the Plaintiff, notwith- 
standing tbe dictam of Hall, V.G., in Wye Valley 
Railway Co. y. Hatces (16 Ch. D. 489, ."iO L. J. 
Ch. 225, 43 L. T. 715, 29 W. E. 177), Cobrib v. 
Allbn - - - 48 L. T. 464 (C.A.) 

9. Third Party— Claim against, in Action 

of Tort— Notice of Action to Third Party— Setting 
atide ex p^e Order.'} In an action of tort, for 
inj ury sustained through the Defendants' negli- 
gence, the Defendants obtained on an cz parte 
application liberty to issue a notice claiming to 
be entitled to contribution or indemnity or relief 
over against tbe corporation of D., who, as Defen- 
dants alleged, caused the accident : — Held, upon, 
motion, by the Corporation to rescind tbe ez parte 
order, that the Defendants were not entitled to 
bind the Corporation by such notice, and that the 
order should be set aside. 

HoraeU v. London General Omnibus Co. (2 Ex. 
Div. 36.1, 46 L. J. Ex. 700, 36 L. T. 637, 25 W. E. 
610) fullowed. Rice v. Alliance Gas Co. 

[12 L. E. It. 173 

10. Third Parly—Claim a^aiml— Third 

Partyout of Jariediction-O. xvi.. r. 18(1875).] 
A third party out of the Jurisdiction cannot ba' 
I served by the Defendant with a counter-claim, 
I but the Defendant may begin a fresh action 
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agninst the Plaintiff and such third party. Pot- Tijistee of bankrupt Defendant — ^Liability 

TEB8 V. MiLLEB - - - 81 W. B. S68 tO OOStS. 

11. Third Party— Judicature Ad, 1873, ^^ BANKBrPTcr— Pboof. 2. 

s. 25, sub-s. 6—0. JiJ^ r. 3 (1875).] The above XX- FRACnCE— FATICBHT IHTO COUBT— By 

mle was not intended to give rights against third Defendant in Saiisf action — Acceptance — Costs of 

parties which did not exist before ; but is a rule Plaintiff — DwcretUm of Court — Bute* of Courts 

of procedure designed to prevent the necessity of 1875, O, xrx., rr, 1, 4 — O. LV., r. 1.] Order xxx- 

bringing a cross-action in all cases where the applies only to an action which is stricUy brought 

counter-claim may conveniently be tried in the to recover a debt or damages, 

original action. Ex parte Thets. Be Milan If an account is claimed the order does not 

Tramways Ck). - 22 Ch. D. 122, 52 L. J. Ch. 29, apply, and, even if the Plaintiff accepts in satis- 

[48 L. T. 213, 31 W. B. 107 faction of his whole cause of action a sum paid 

12. Third Party — Notice to co-Defendant into Court by the Defendant, the Ck)urt has a dis- 

—Leave of Court— 0, jri., rr. 48, 55 (1883).] A cretion as to the costs. Nichols v. Evans 

notice under r. 55 of the above order can be served [22 Ch. D. 611, 52 L, J. Ch. 883, 48 L. T. 66, 

by a Defendant on a co-Defendant without the [31 W. B. 412 

leave of the Court or a Judge. 2. " Cash under control of Court ** — In- 

A co-Defendant may, after being served with vestnent— Lands Clauses Act, 1845 (8 <fe 9 Vict, 

such notice, move to set aside the service. Towse v. c. 18) — Lato of Property Act, 1860 (23 & 24 VicL 

LoYEBiDGE 25 Ch. B. 76, 49 L. T. 466, 82 W. B. 161 c. 3S% s. 10— General Order, Feb. 1, 1861.] 

18. Third Party — Rules of Supreme Money paid into Court under the I^Hs Claus^ 

CouH, 1875, 0. Jrr/., rr. 18, 21- Vessel at Anchor-- ^9}^ }^ " ca«^ ^?^^^ /Jjf "^^ J^i .^^^"^ 

Tow and Tug.^ In an action for damage by col- ^J^ the meanmg of the Act 23 & 24 Vict c^ 

lision brought by a vessel at anchor against a s. 10, and the General Order of the 1st of Feb- 

Tessel in tow of a tug, the owners of the tug were ^ua^T; }^^^^ ^? may be invited in Miy of the 

made third parties under O. xvx r. 18, as the securities sanctioned by the (>)urt.— The expres- 

Defendants claimed to be indemnified by the sion «* cash under the control of the Court " m^ns 

owners of the tug against the Plaintiffs* claim on ^^ ^*5riP5, ^ S?^ ,V!> S^^^JSS. *"' "^^^I' 

the ground that the improper navigation, if any, ^^^oyd s Settled Estates {12 W. K. 667) overruled. 

was that of the tug. An application for directions —S^^ "^^^^ r ^^^^} ^^ *^® . ^ ^^^ ^F^l 

under O. xvi., r. 21, was subsequently made, and nested in East India 3J per cent. Stock created 

the Plaintiffs thereupon asked that the third par- !,^*^? *^® ^ate of the General Order. Ex parte 

ties should be dismissed from the action on the ^t. John Baptot College, Oxford. i^e^toRo- 

ground that the Plaintiffs would be embarrassed ^^^ ^ ^^T/5^^I2 ^Z J?^ ^'^x 

by the proceedings between the Defendants and L^» °^ ^* ^' *^ ^^ ** ^* "• **^ C^*^) 

the third parties : — Held, that the third parties 3. ** Cash under Control of Court '* — In- 

must be dismissed, as under the circumstances vestment in Exchequer BiUs — Money paid in under 

questions would probably arise between them and Private Act — 23 Vict. c. 38, s. 10 — G. O. Feb. 1st, 

the Defendants by which the Plaintiffs might be 1861.] Where a sum of money is paid into Court 

embarrassed, as they were- different from those under a private Act, and is invested in Exchequer 

upon which the action between the Plaintiffs and bills, in accordance with the provisions of the 

Defendants would turn. The " Bianca " 8 P. D. private Act, such money is " cash under the control 

[91, 52 L. J. P. 56, 48 L. T. 440, 31 W. B. 954, of the Court" within the above statute and rule. 

[5 Asp. M. C. 60 and may therefore be invested in any of the 

Action against firm — ^Receiver m partnership securities sanctioned by the Court. Jackson v. 

action. Tyas - - - - 52 L. J. Ch. 830 

See Partnership. 7. Injunction to restrain sale by mortgagor. 

Action against vestry — Vestrymen made See Mortgage. 18, 19. 

parties for purpose of costs. g^ttj^^ j^^^ ^^t 

bee vestry. ^^ Settled Land Act. 6. 7, 9—11. 

Examination of — Commission to take cvi- m i t» t x- a i. 

^QY^QQ Trustee Relief Act. 

.^66 Practice-Evidence. 3. ^ee Tbustee Reliep Act. 

Guardian ad Z/te7/i— Interrogatories. ™' ^^^'^^ — PI^EADIHOS —Amendment.] 

See Practice— Discovery— iNTERROGA- Where there is a slip m the pleadings, leave to 

TOBIES 3 amend will be granted unless a fresh cause of 

Next friendlDiscovery. ^"•'•^ V^T^7 ^^- A.,^i^^«- \TS? , «. 

See PBAcnoB-Di^vEBT-DocuME.NTS. „ [63 L. J. Ch. 82, 47 I. T. 381, 81 W. K. 62 

11. 2. Amendment — O. XXVIIL, r. 1 (1883).] 

^ g jf £ dissolution of marriage '^® Court will allow pleadings to be amended 

flpp Praptipf— DTvnRrF 7 ^^^^ "^^^^ ^^^ amendment will not seriously and 

^eel-BACTiCE DIVORCE. 7. irremediably injure the opposite party. Rule 

" ^^"^ party— Costs of. laid down by Bramwell, L.J., in Tildesley v. 

See Practice— Costs. 26. Harper (10 Ch. D. 393, 48 L. J. Ch. 495, 39 L. T. 

Third party- Counter-claim against — Ap- 552, 27 W. R. 249) approved. Claparede r. 

pearance. Commercial Union Association 32 W. B. 161 

iiJce Pbactice— Pleadings. 7. [Beversed by C.A., ib. 262.] 
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Zn.' PKACIICB— ?IEAIinrOB--«m(m(Mi[. 

' 9- Claim — En^rnadag.'] The Btate- 

ment of claim, in an action to recover ixieBessioD 
of land for noD-paymont of ront. allc^Gd that, 
priOT to 1874, Dofondant vua tonant to uio Plain- 
tiff of the premises in questioa in the Defcndant'e 
poBBeBsioD, at a, yearly rent, payable every 1st of . 
Maj and Ist of November; that the Defendant 
paid the rent for the eamo up to the lat of May, 
1874, but had not since then paid any rent, and 
that at the time of action brought eight years' 
rent wB» due and owing to tlio Plaintiff. The 
arrears <if rent as well as posaeHBionwero claimed; 
Udd, that the claim was embarrasaing for not 
Averring vith safScient particularity any still 
snbsiatins contract of tenancy between the Plain- 
tiff and the Defendant, and for pleading evidence. 
RLoLTAY V. Lewebb - la L, B. Ir. 39 (C.A.) 

4. Clai'™^- KT^imrowing — ABtgation of 

Title— Prteeriplion ActH d: 3 Wm. i, o. 71). t. 5 
— Judieature {Inland) Act, Sdied. r. 23—0. 0. 
iviii.'] In an action for injury to Plaintiff^' re- 
version by interference with an casement, it ia 
not sufficient to allege in the statement of claim 
that the Plaintiff is entitled to such easement ; 
but he must set out the facte upon which he 
relies as entitling him to such casement. Farbell 
V. CoooAN - - - - 12 L. B. Ir. 14 

6. Claim — Emharraeiing — Amendment — 



an alleged private right of way, the Plaintiff 
ought to shew in his statement of claim whether 
he claims the right by prescription or by grant.— 
He ought also to allege with reasonable certainty 
the termini of the way and its course. 

If the Plaintiff oniiU to do this his slatemcnt 
of claim is embarrassing, and the Court will order 
it to be amended. Harkis v. Jenkins S2 Ch. S. 
.[4B1, B2 L. J. Ch. 437, 47 L. T. 670, 31 V. B. 137 

8. Claim—NoUce in lieu of—0. xzi.. r. 4 

— ObjefHon on Gromid of Insupciency — De- 
muTTW.] A writ was specially indqwed, " The 
Plaintiffs claim is i^inst the Defendant as the 
acceptor of a hill of exchange. The foUowing 
are particulars: — ^Billof oxcliange for £180, dated 
27th of March, 1882, drawn by C. upon and oo- 
ccpted by Defendant, payable three months after 
date." — The Plaintiff having delivered a notice 
nndcr O. xsi., r. 4, that his claim was that which 
appeared by the indorsement on the writ, the De- 
fendant demurred on the ground that the state- 
ment was insufficient and disclosed no cause of 
action : — Reld, that there was no ground of de- 
murrer, and that the Defendant's remedy, if any, 
woa to apply for a further statement under the 
rule— flofto-tson v. Hmmrd (3 C. P. D. 280, 
47 L. J. C, P. 480, 38 L. T. 715, 26 W. R. 683) 
disapproved. Fawous b. CHABimjN 10 ft. B. D. 
[fil6, fi2 L. J. Q. B. TIO 

T. Coanter-claim against Non-party — 

Serviee TietresiaTy before Defendant to Coanter- 
claim can appear— Kvki of Court, 1875, 0. XXII., 
TT. 5, 6, 7.] A person not a party to an action, 
ivhcn made a Defendant to a counter-claim, is not 
entitled to enter an appearance gratit. Foaseb v. 
CooPEB Hall & Co. Wjiddell r, Fbaseb 23 Ch. S. 
[OBB, 62 L. J. Ch. 6S4, 4B L. T. 754. 31 W. B. 714 



Kxi. PBAcncE— nxumroB— confAtKd. 

Counterclaim — JHtcontinuance of 



-Baiee of Court, 1875, 0. 
1 counter-claim has been delivered, a Plaintiff. 






By discontinuing ai 
has been doliverec 






sannot put an end to it so as to prevent the De- 
fendant.from enforcing against him the causes of 
iction contained in the counterclaim. — Vavateeur 
1. Krupp (15 Ch. D. 474, 28 W. R. 366) overruled. 
MoGoWAN e. MiEDLBTOw 11 Q. B, D. 464, G2 l. J. 
[0- B. aeii, 31 W. B. 83S (O.A.) 

2- ' Defence — Adion for recovery of Land 

Sukt of Court. 1875, O. xiz., rr. 15, 17.] In an 
action for the recovery of land a statement of 
defence alleging that the Defendant is in posses- 
sion operates (by virtue of O. sjs., r. 15, of the 
Rules of Court, 1875) as a denial of the allega- 
tions in the Plaintitrs statement of claim, and 
reouires the Plaintiff to prove them.— So held,. 
affirming the decision of the Court of Appeal. 
Dakford t>. McAnci/ty 8 App. Cos. 4fi7, 62 L. J. 
[4. B. 662, 4B L. T. 207, 31 T. B. B17 (H.L., E.) 

10. Defence — Embarrat»ing— Striking oat 

—Aetioii to enforee Agreement for Sale of Patent 
— Defence putting in ittue validity of Patent — 
O. ssvil., r. 1 (1875).] Where an action was 
brought to enforce an agreement for the sale of a 

Satent without warranty, and the statement of 
Bfence put in issue the validity of the patent ;— , 
Meld, that the Defendants were not entitled to 
raise such an issue, and that the defence must 
therefore be struck out as embarrassing. Liabdet 
B. Hammond Electeic Lioht A Powee Co. 

[81 W. B. 710 (C.A.) 

II. Demurrer— Parties — Co-partner with 

Plaintiff named as Defendant — Embarrassment — 
Claim for relief— flammomi v. Metienger (9 Sim. 
327) distinguisbod as regards pleadings since 
Judicature Act- A pleading reasonably suscepti- 
ble of a construction which will support its validity 
will receive that construction upon demurrer. 
Sambbs jf. Dublin Tbamwatb Co. 12L.B.Ir.206 



O. LVlL, r. 6.] The time for delivering a reply 
which would have eipuTid on the 25th of July 
was extended X/O the 22nd ot August, and then to 
the IStli of September. On the 26th of Septem- 
ber no reply iiaving been delivered the Defen- 
dant Berved notice of motion for judgment. On 
the same day the Plaintiff, by leave of the Judge, 
served notice of motion for the following day for 
leave to deliver a reply, and on the 27th the 
Judge refused the Plaintiff's motion on the 
ground of unesplained delay : — Held, on appeal, 
that the application ought to have been granted 
on the terms of the PlaintifTs paying the costs of 
it. Eatoh f. Storbb 22 Ch. D, SI, 43 £. T. 204, 
[81 W. B. 488 CC.A.) 
Action to recover land — Breach of covenant 

—Relief. 

See CoKVBTANCiNQ Act. 2. 
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XXI. ^UCnCE— PUUnrGB— onUinued. 

Claim for damagea — CompenBation — Com- 

pntsory purchase. 

See Lands Cwhjseb Act. 12. 
. Contract— Bale of Rooda— Waminty. 

Set Salb or GlooDS. 2. 
CountPKlaim — Bankruptcy — Suraty's bond 

— "PrococJing continued" 

See Pbihcipal and Scbetx. 3. 
ConnterelBim agaiort executor — Action — 

Detention of goods. 

See EiECUTOB — AcnOHS. 2. 
Guamnleo — Co-aorety — Joint eurcty. 

Se« Principal and Aoent. 4. 
NonBoit pleaded in bar of second action. 

See Pbacticb — Statimo Pboceidihob. 

Partition action — Claim for Bale. 

See Partition Sdit. 3. 
Penden^ of action — TVaiver of estoppel. 

Se« Ebtoppkl. 5. 
Salrage action — Claim. 

See Practice — Adhibaltt. 10. 
Solicitor — Action against, for negligence. 

See SoLiciTOB. 15. 
XXn. PEACTICB— paiVT COTJHCII — Pefftion 
for Specud Leave to appeal.'l Petition for special 
leave to appeal in a case involving only an issue 
of fact refused. 

Such petition muBt state fully but sureinctly 
the grouudB upon which it is based : the record 
not being before their Lordships until forwarded 
by the proper authoritiea. Canaiia Centbal 
Bailwat Co. v. Mcbbay 8 App. Caa. fiTl (P.C.) 

a. special Leave to appeal.'] Their 

Lotdahipa will not advise Her Majeety to admit 
an appeal from the Supreme Court of the Domi- 
nion save where the case is of gravity, involviog 
matter of public interest or some important ques- 
tion of law, or affecting property of considerable 
amount, or where the case is otherwiae of some 
public importance or of a very aabstantial 
character. 

Petition for special leave to appeal refused, the 
case depending on a disputed matter of fact 
whether there had been a gift or sale of certain 
goods of the value of £1000. Prihcb v. Gr\a«o« 
[8 App. Cai. 103 (P,C.) 
XXTIT. PBACTIRE— BZCEIVEB— Jppoinfm^nf— 
Judicature Act, 1873, e. 25, tub-t. 8 — Severeionary 
InUreff] The Plaintiff, who had obtained judg- 
ment against the Defendants, husband and wife, 
was upon his application ex parte appointed re- 
ceiver of the income of the wife's reversionary 
interest under a will, FuooLE v. Bland 

[11 0. B. B. Til 

S, LandJori aiid Tenant — Action forBe- 

eovery of iami.J Where a landlord brings an 
action against his tenant to recover possession of 
the premises leased, under a proviso therein for 
re-entjy on breach of covenant, a receiver of the 
rents end profits of the land pending the trial of 
the action waa appointed on application by the 
Plaintiff. Gwatkin o. BinD S2 L. X Q. R 26S 
a. — Mortgage— Undivided Share.] The 



XXHL PBACIICE— SEOSIVEB— «onlfnu«iI, 
Court granted, on the application of a mortgAgee 
of an undivided share of property, a receiver oveP 
the whole property. Scubioh v. Chdtweu. 

[81 T. S. 308 

4. Separate Eriofe — Solictor — Cod» — 

Taxation of Solieilor't BillSolicitora' Act (6*7 
Vid. c. 73), I. i3— Judicature Act, 1873, ». 25. 
sub-s. 8.] M.. a married woman, by her next 
friend, applied to tax the bill of costs of her aoli- 
citoT incurred in a auit relating to her separate 
estate. Aflertbe Taxing Master's certificate bad 
been flied, an order was mode on the applicatiou 
of the solicitor, directing on inquiry of what M.'b 
separate estate consisted at the date of the filing 
of the certificate capable of being reached by tl>a 
judgment and execution of the Court, and appoint- 
ing a person to receive it until the amount found 
due on taxation waa paid : — Held, that this order 
was proper, and that it waa not necessary to take 
separate proceedings by action to enforce the 
demand against the separate estate. Be Pbacb 3c 
Waller - 24 Ch. D. 4M, 31 W, B. 899 (C.A.) 

6. Surety — Commencemettt of LiahHUy — 

Perfecting of Security.'] Moneys coming into tbo 
hands of a receiver (as such), before as well as 
after his security is perfected, must Is accounted 
for by him, and must also be accounted for bra 
surety who has undertalien to account for what 
the receiver " should receive and become liable to 
pay as such receiver." 

The rule tliat a receiver's appointment is con- 
ditional until the perfecting of bis security applies 
merely to cases where the question relates to his 
title as against third parties, and not to cases 
where his own liability, or his surety's liability, 
with regard to moneys received by him as re- 
ceiver, IS in question. Edwarde v. Sdwardt 
(2Ch.D.291,45L.J.CIi.391,34L.T.472,24W.B. 
713) distinguished. Exparle Evam (13 Ch. D, 
252, 49 L, J. Bk. 7, il L. T. 665, 28 W. E. 127) 
applied. Smart v. Flood - 49 L. T. 46T 

Bankruptcy, 

See Banebcftct — Beceiver, 



— Beference to arbitiation— 



; proceed- 



XXIV, PRACTICE— REITBEB-,J»p7>eaiion to 

let atide Finding!— WTitre made— Within vAat 
time made^-JudieatuTe Act, 1873, «. 56 — 58,] 
Application lo set aside the findings of a referee 
appointed nnder s. 57 of the Judicature Act, 1873, 
tji try the issues of foot in an action and report to 
the Judge making the order of reference, must be 
made to a Divisional Court and not lo the Judge, 
as such findings are by s. 58 equivalent to the 
verdict of a jury and can only be set aside by tha 
Court. — QiuETe, whether the time for making the 
application runs from the time when the report 
is made to the Judge, (Jookb o. Nbwcabtlb aiii> 
Gatbshbad Wateb Co, 10 ft. B. D. 382, 63 L. J. 
[0. B. 837 

2. Amalication to tet atide Fiiidingi — 

Within what Time and horn made—Judicabire Act, 
1873, M, 56—58; 0. j.tjf/., r. 34; O. xsxix., 
T. la. 0. tin., rr. 2, 3 (1875)J Where on a re- 
ference under s, 57 of the Judicature Act the 
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DQBiiccesiifiil paitj deBirea to qocvtioa the findings 
of tbe referee, the propel oomse is to mine tb? 
Oonrt on notice nnder O. Lin to the other 
pttrtf, and Btich a motioa need not be nudc' 
xritlun the time limited by O. nm. i. la. for 
morinx for a new trial in an action trial by a 
imy. Dtke v. Caxbuj. 11 ft. B. D. ISO. U L. T. 
[174, SI W. B. 747 

i. Maltfrs of Jormuit — Cammtm ham Pny- 

eednre Art, la&Hn A 18 VieL e. 125), *. S-Vxfi- 
oaten Ad, 1873 (36 « 37 FuL c 66), *. ST.] A 
Master can, imder s. 3 of the C. L. P. Act, 1831. 
order a conipulmry inference of an entire action 
to a Master vheu the qncstitnu therein are thiefly 
aa to matters of account Clinc v. Harper (5 Ex. D. 
198, 47 1^ J. Ei. 393, 38 L. T. 269, 26 W. E. 36i) 
ei|dained Uabtdt t. Ftfs - 49 L. T. 107, 
[31 W. a. 840 I 
jTuiad XijCK Timsi, Kor. D, ISSS.] 

4. Seport, Form of-^vdiaOare Act, 1873 ' 

(3« * 37 F«t e. 66), *)- 56, 57.] A referee midet 
the Judicature Act, 1873, s. 57, is not bonnd to ' 
give his reasaOB For his findings ; he may simply 
find the affinnative or the negative of tlie issnes, 
and the iaguea in an action cannot be sent hack 
to him for re-trial oi further oonsideration merely 
on the ground that his report does not Bet out 
the reasons for his findings. Millbb r. Pilltno 
[9aB.S. 786,S1I.J.CI.B.4S1,47L.T.6S6(C.A.) 

5. Eeport — MotitHi for Jadgment — Judi' 

eatare Ad. 1873, m. 56, 57, 5S—RuU» of Court, 
1875, 0. iJixvl., T. 34.] In an action for an 
acoonnt an order whs made under O, ^Tttn. to 
take an aooount, without prejudice to the pro- 
oeedingi in the action geueraUy being carried on. 
By a anbflequent order it was directed that the 
oeoounts ahould he taken by the official referee. 
Tbe referee made a report finding a sum due Irom 
the Plaintiff. The Plaintiff moved that the 
leport might lie set aside and tbe accouuta re- 
mitted to the referee, and that he might be 
directed to stat« his re&aona. Tbe Defendant at 
the same time moved that the report might be 
confirmed and the Plaintiff ordered to pay tbe 
sum found due. Kay, J., refused both motions, 
holding that a motion to confirm the report was 
anuecesaary, that tbe action ought to be set down 
for trial, and that tbe Plaintiff could object to the 
report at the hearing. The Defendant appealed ; 
— Held, by the Court of Appeal, that tbe proper 
course was not to set down the action for trial, 
btrt for tbe Defendant to move for judgment on 
the report, and for the Plaintiff to move to aet 
the report aside. Both the orders of Kay, J.. 
were diBcharged, and the two motions remitted 
to him to be diipoaed of on the merits : — 

Held, also, that the proviso as to the order to 
lake tbe accounts being without prejudice to tbe 
proccediogi in the action generally being carried 
on ought Dot to have been inserted. Waleeb t. 
BcNEELL S2 Oh. D. 7SB, Sa L. I. Oh. GBS, 48 L. T. 
[SIS, 31 W. B. 138, 661 (O.A.) 

6. Time for moring (o "A' '""''' flcpori.] 

There iB no time fixed by the Orders or by the I 
Judicature Acta witbin which a motion to refer i 
back tbe report of an olBcial referee must be 
made, nor will the Conrt fix any. Walksr t. 
BuHKUJ. - - ' - - 31 T. B. 188 I 



' ZXIV. FSAOTKB— EEFEBBX— ctmfinacrf. 

1 Damage action — Amount of claim — Costs. 

I See PiucTioB — Adhibaltt. 5. 

, StApiEBa of witness out orjuriBdictlon. 

S^ PhACTICB— EVIDKKCB. 9. 

ZXT. FBACnCS— SSainsTEATIOK—eAflK ra 
ArtUM — Baiiker*.'] Where a Bequoatratitin bad 
been isaned against A. :- — Held, tbat A.'a balance 
at bis bankera might be attached nnder it, and 
tbat tbe Court had jurisdiction to order the 
hankers to verify and pay the balance to the 
aequeBtration account. M1U.ER «. UrDDLESTOxs 
[Sa Ch. D. S83, fiS L. I. Oh. SOB, 47 L. T. S70, 
[81 T. K. 138 

2. Jnitian O^Mr'« Potn'on.] The penaion 

of an officer in the Indian army ia not liable to 
aeqneatration for payment of ccata and pennaneot 
mamlcnance. BmcH c. BincH - S P. D. 163 
[GS L. J. P. BB, 33 W. E. Be 
ZXVI. FBACnOE— 8FE0UL0ABX— ^manfimeHt 
—Mitlahe of FacL'} In an action for the adminis- 
tration of the toalHtor's estato it was ordered 
that a special case should be stated to obtain the 
apiniou of tbe Court on tho effect of the codicil. 
rhe case made it appear that the £3000 had been 
paid by tbe testator before the date of the codicil, 
[ind tbe declaration made by the Court of Appeal 
nud the consequent inquiry went on this footing, 
ind referred only to Bums paid by him before the 
iflto of the codicil. A certifitate was made 
uxordingly, and the balance due from J. T. was 
found to be £433. Tbe £3000 bad in fact beuu 
paid by the testator after tbe date of the oodicil, 
'.hough he bad been called upon for payment 
before. No subsequent order had been made 
^ving effect to the certificate. The executors ou 
discovering the error applied for leave to amend 
Ibo special case, which was refused by Kay, J., 
on the ground of want of jurisdiction ; — HeUl, by 
the Court of Appeal, that the special case could 
not be amended. But that where a special caso 
is stated in an action, and a decision given upon 
it under a mistake of fact, tbe Court ia not bound 
by tbat decision unless it has been adopted by 
lubsequcnt orders, but may disrccard it, direct 
Ihe action to go on to triad, and duect iuquiriea 
lo ascertain the real facts. 

On the present occasion, the parties waiving all 
technical objections, and tbe payment of the 
;C3000 after the date of the codicu being admitted, 
Ibe Court decided that the legacy must be reduced 
\>y £3453, it not being material whether tho £3000 
was paid before or after the date of the codicIL 
Se IkYias'e Estate. Tomlis v. Undbrhat 

[SS Ch, D. VaS, 4B L, T, 6b2 (C.A.) 
Appeal by party not appearing at the bear- 
ing. 

See Practick— AffSal. 10. 
ZXTH. FBAUnCS-^TAYIirD FBOOEEDnrCFB 
—Action by Married Wonian—Next Frintd—Cotte 
<n i'brnier .Motion by a diferertt Next Friend not 
paid.'] An action was brought by a married 
woman by her next friend, and an order was made 
Ihat the next friend should give seourityfor cosU 
'in the ground of poverty. Tbat order not having 
lieen complied with the action was diBmissed with 
loata. Afterwards tbe Plaintiff by a different 
next friend brought another action for the same 
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XXYn. PBACnCE— STATDTO PBOCESDIHeB 

— continued. 
purpose : — Held (reversing the decision of Bacon, 
V.C.)» that the second, action ought to be stayed 
till the costs of the first action were paid. — Hind 
V. Whitmore (2 K. & J. 458) not followed. Be 
Payne. Bandle v. Patne 28 Ch. D. 288, 52 L. J. 
[Ch. 544, 48 L. T. 194, 81 W. S. 509 (C.A.) 

2. Bankruptcy — Action by Debtor iigainst 

Beceiver — Injunction — Judicature Act, 1873 
(36 & 37 Vict. c. 66), «. 24, ««&-«. 3.] Where a 
receiver has been appointed by the Court of Bank- 
ruptcy, any proceedings against him for acts done 
in the exercise of his office must be taken in the 
Court of Bankruptcy. 

A liquidating debtor having brought an action 
in the High Court against the receiver in the 
liquidation for damage done to tl e debtor's goods 
wi.en in the possession of the receiver: — Held, 
that there must be a personal injunction against 
the debtor to restrain him from suing tlie receiver 
in any other Court than the Court of Bankruptcy. 
Ex parte Day. Be Potteb - 48 L. T. 912 

8. Bankruptcy of Plaintiff — Befusal of 

Trustee to proceed with Action.'] Where the Plain- 
tiff is adjudicated bankrupt after action brought 
and his trustee declines to proceed with the ac- 
tion, it may be stayed by an order in Chambers, 
and the Defendant need not plead the bank- 
ruptcy in bar. Wabdeb v. Bavitdbbb 10 <i. B. D. 

[114, 47 L. T. 476 

4. Concurrent Actions between same Par- 
ties in English and Foreign Courts — Election."] 
An action was brought in this Court by an Eng- 
lish company against a firm of French merchants 
for the delivery of the cargoes of certain ships, or 
in the alternative for damages, and for an injunc- 
tion and receiver. 

At the commencement of the action the ships 
were in British waters, but they h«d since been 
removed by the direction of tliO Defendants to 
ports in France, and the cargoes had been taken 
possession of by the Defendants. Proceedings 
had been instituted by the Plaintiffs in a French 
Court for recovery of the cargoes. The English 
action comprised a claim for the cargo of one 
ship which was not claimed in the French action. 

A motion, on behalf of the Defendants, that 
the Plaintiffs might be ordered to elect whether 
they would proceed with the English action or 
with the French proceedings was refused. Peru- 
VUN Guano Co. v. Bcckwoldt - 28 Ch. D. 225 
[52 L. J. Ch. 714. 48 L. T. 7, 81 W. B. 851, 

[5 Asp. H. C. 29 (C.A.) 

5. Concurrent Actions in England and 

Scotland — Scotch Divorce — English Marriage Set- 
tlement — Staying Scotch Action.] Upon the mar- 
riage, in England, of a domiciled Scotchman to a 
domiciled Englishwoman, a marriage settlement, 
in English form and of property in England, was 
executed. The trustees were also English. The 
marriage was dissolved by the Scotch Court, on 
the husband's petition, the effect of which, ac- 
cording to Scotch law, is that tlie wife is to be 
considered dead for the purposes of the settle- 
ment. The question as to which law applied in 
this Ciise having arisen, the husband brought an 
action (to which the trustees were nominal Plain- 
tiffs) in Scotland, for the construction of the set- 
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— continued. 

tlement, and the wife brought another in England 
for administration of the settlement trusts : — Held^ 
that, under the circumstances, the English Court 
was the better one to decide the case, and that 
further proceedings in the Scotch action must be 
restrained. Hearn v. Glanville 48 L. T. 856 



6. 



Con(mrrent Actions — Lancaster Court — 



Conduct of Proceedings.] A judgment creditor of 
the Defendant brought an action in the Court of the 
County Palatine of Lancaster to obtain a declaia* 
tion that he had a charge upon certain lands d 
the Defendant comprised in a certain deed of 
settlement, and to carry into effect the trusjts of 
the settlement. He obtained judgment for a de^ 
claration of his charge, aud for administration, in- 
quiries and a receiver. Afterwards one of the 
beneficiaries under the settlement brought an 
action in the High Court to carry into effect the 
trusts of the settlement, and charging the trustees 
with a breach of trust. Judgment was obtained 
and inquiries directed, including one as to the 
breach of trust : — Held, that the Plaintiff in the 
Palatine action was not a stranger to the action 
in the High Court, and was entitled to the con^ 
duct of that action ; and he undertaking to add 
the inquiry as to the breach of trust to the inquiry 
in the Palatine action, the Court stayed all pro- 
ceedings in the action in the High Court. Towi^s- 
END V. TowNSEND - 23 Ch. D. 100, 48 L. T. 694, 

[31 W. B. 785 (CJL) 

7. Concurrent Actions — Two Actions in 

One Matter — Cross-Actions — Action by Defendant 
in Foreign Country.] B., resident in San Fran- 
cisco, brought an action against C. in England 
alleging that C. had been B.*s agent to purchase 
for him goods in England, that B. had recently 
discovered that C. had in the accounts rendered 
charged more for the goods than he had paid for 
them, and asking for an account against C. as 
agent. C, by his statement of defence, denied 
agency, alleged that he had as principal sold the 
goods to B., insisted on the accounts rendered as 
as settled accounts, and alleged that a large har 
lance was due. C. then commenced an action in 
San Francisco against B. to recover the amount 
which he so alleged to be due. B. moved to re- 
strain this action : — Held, by Chitty, J., and by 
the Court of Appeal, that the action ought not to 
be restrained, for that there was no j>rtma/acie 
inference that the bringing the action abroad^ 
during the pendency of an action in England in 
which the matters in dispute could be determined, 
was vexatious, since the course of procedure in 
San Francisco might be such as to give advan* 
tages to C. of which he was entitled to avail him- 
self, and that the burden lay on B. to prove that 
C.'s action was vexatious, which he had failed to 
do. Hyman v. Helm 24 Ch. D. 581, 49 L. T. 876, 

[82 W. B. 258 (C.A) 

8. Concurrent Actions — Tv)o Actions tn- 

this Country — Action in Foreign Country-— Lis 
aUbi pendens] When a Plaintiff sues a Defen- 
dant for the same matter in two Courts in this 
country, such a proceeding is prima facie vexa* 
tious, and the Court will generally, as of course, 
put the Plaintiff to his election and stay one 
of the suits. And the same principle applies 
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— contintiti. 

where one of the actions is in the Queen^ff Courts 
in {Scotland or Ireland, or aa^«t!lSr part of the 
Queen's dominioBS. G^der the present practice 
Lerrf DtUon v. Alvares (4 Ves. 357) cannot be 
relied on as an authority. — But if one of the 
actions is in a foreign country, where there are 
different forms of procedure and different reme- 
dies, there is no presimiption that the multiplicity 
of actions is vexatious, and a special case must be 
made out to induce the Court to interfere. The 
Court, has, however, power to interfere in such a 
ciase under its general jurisdiction to restrain 
vexatious and oppressive legislation, and will in- 
terfere in a proper case even before decree. 

And semhle, after a decree has been made in 
one of the actions, the Court will be more willing 
to exercise its jurisdiction. — Cox v. Mitchell 
(7 C. B. (N.S.) 55) considered. MoHenby v, 
liEWid 22 Ch. D. 897, 52 L. J. Ch. 16, 325 ; 47 L. T. 

[549, 31 W. B. 805 (C.A.) 

9. Pending Appeal — Refusal by Court 

helow to »tay — Time within which Application may 
he made to Court of Appeal — Rules of Courts 1875, 
0. LViii.y rr, 16, 17.] In an action by patentees 
judgment was given referring it to the official re- 
feree to assess the damages occasioned to the 
Plaintiffs by the Defendants* infringement, and 
ordering payment within twenty-one days after 
service of the report. The Defendants appealed, 
and set down their appeal on the 18th of April, 
and then moved to stay proceedings under the 
judgment pending the appeal. This was refused 
by Chitty, J. On the 25th of June, the official 
referee made his report, and on the 14th of July, 
more than twenty-one days after the above re- 
fusal, the Defendants gave notice of motion before 
the Court of Appeal that the time for payment of 
the damages might be extended till after the 
hearing of the appeal. The Plaintiffs took the 
objection that the application could not be made 
as an original motion, and as an appeal motion 
was out of time : — Held, thatO. Lvni.,r. 16, gives 
concurrent jurisdiction to the Court below and to 
the Court of Appeal as to staying proceedings 
pending an appeal ; that rule 17 does not take 
away any of the jurisdiction thus given to the 
Court of Appeal, but only requires that it shall 
not be exercised till an application has first been 
made to the Court below, and that the application 
to the Court of Appeal to stay proceedings when 
an order for that purpose has been refused by the 
Court below, is not properly an appeal motion, and 
need not be brought within twenty-one days from 
the refusal. Att -Gen, v. Swansea Improvements 
Co. (9 Ch. D. 46) considered. Ceoppeb v. Smith 

[24 Ch. D. 805, 49 L. T. 548, 82 W. B. 212 (O.A.) 

10. Pending Appeal — Staying Trial of 

Issue of Fact pending Appeal on Question of Law 
— Rules of Court, 1875, 0. LViiL, r. 16.] Where 
a question of law has been decided on demurrer, 
or on a preliminaiy objection, and an appeal has 
been brought, the Court will not in general stay 
the trial of the issues of fact pending the appeal. 
Re J. B. Palmer's Application - 22 Ch. D. 88, 

[52 L. J. Oh. 224, 48 L. T. 52 (C.A.) 

11. TiUpayment of Costs of Former Action 

— Defamation — Some Causes of Action the same as 



XXyn. PBAOnCB— 8TATIK0 FBOCEEDIKGS 

— continued. 

in former Action^ some different — Non-suit — 
Pleading — 0. XL., r. 6 {Ireland)."] Plaintiff had 
brought an action for slander and libel, 'i'he libel 
was in a letter written by the Defendant, the 
words of which, as set forth in the statement of 
claim, the Plaintiff failed to prove, and he was 
non-suited. The costs of this action were not 
paid by the Plaintiff. He then brought another 
action for slander and libel against the same De- 
fendant. The statement of claim in the second 
action relied upon the same causes of action in 
slander, and three of the same causes of action in 
libel, as were contained in the claim in the first 
action, but further relied upon other statements 
contained in the letter, but which had not been 
sued upon in the former action. The Plaintiff 
having entered a noUe prosequi on the causes of 
action, as far as they were identical with those in 
the former action, the Court refused to stay pro- 
ceedings upon the additional causes of action 
relied on in the second action. 

Where the Plaintiff has been nonsuited in a 
former action, relying upon the same causes of 
action as he sues upon in a second action, the 
Defendant should (except in an action for eject- 
ment) plead the non-suit in bar of the second 
action, a non-suit under O. XL., r. 6, being of the 
same effect as a judgment on the merits for De- 
fendant. Btwateb v. Dunne 10 L. B. (Jx.) 880 

12. Till Payment of Costs of former Action 

— Second Action substantially the same.'] An 
action to administer the estate of J., brought by 
M., as the legal personal representative of B., 
against persons who, claiming as next-of-kin, had 
partly administered the estate, was dismissed, 
whereupon M. obtained administration of J.^s 
estate, and brought an action against the repre- 
sentative of one of the Defendants in the first 
action : — Held, that, as the two actions were sub- 
stantially the same, the latter must be stayed until 
the taxed costs of the former were paid. Martin 
V. Beauchamp (h^ABL) 25 Ch. D. 12, 49 L. T. 384, 

[82 W. B. 17 (C.A.) 

Action by married woman in her own name. 

See Pbactice — Parties. 6. 

Damage action — Lis alibi pendens. 

See Practice — Admiralty. 13. 

Debtor's summons — Security. 

See BANkBUFTCY — Debtob's Summons. 

2, a 

Reference to arbitration — Receiver. 

See Abbitbation. 4. 
— -- Winding-up. 

See Company — Winding-up. 18, 30. 

XXVin. PRACTICE — TBAN8FEB—Cro8« Ac- 
tions in differ eni Divisions — Judicat-^e Act, 1873 
(36 & 37 Vict. c. 66), s. 34.— 0. /./., r. 2 (1875).] 
An action having been commenced in the Queen's 
Bench Division by P. against L., L. brought an- 
other action in the Chancery Division against P., 
for an account, and sought, by counter-claim in 
P. V. L., the same relief that he asked for in L. 
V. P. Upon an application by the Defendant in 
L. V. P. to transfer that action to the Queen's 
Bench Bivision, and there stay it. Fry, J., refused 
to do so. 

M 2 
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On appeal, the Court having expressed an jurisdiction can be given except ift the cases 

opinion that the Chancery Division possessed the specified in O. xi., r. 1. Be Eageb (or Eagab). 

better machinery for taking accounts, a consent Eageb v. JoHK8it)NE 22 Ch. D. 86» 47 L. T. 685 

order was taken that the Chancery action should [ (C. A) 

be stayed till the trial in the Queen's Bench Di- 5. Substituted Service— Address unknown 

vision, and that, if it should become necessarv to —Advertitement—Mmey paid into Court— O. x. 
have an account taken, such account should be (1883).] Where a Defendant had absconded to 
taken in the Chancery Division. Ladd v. Pules- America, but his address could not be found, the 
TON. Ptleston v. Ladd 52 L. J. Ch. 816, 976 ; CJourt, on condition that the fact should be 
[48 L. T. 949 ; 81 W. B. 589, 802 (C.A.) advertised in the English and American news- 
Action of necessaries. papers and that the moneys recovered should be 

See County Coubt. 1. paid into Court, allowed service of the wnt on 

ZXIX. nLK(CfaffE—l!KlKL— Non-Appearance of *^® Defendant's brother. Coulbubk v, Cabsbaw 

Plaintiff — NoHoe of Trial — Dismissal of Action — [^ ^' ^ ^ 

0. xxxvL^r. 32 (1883).] When an action is called 6. Substituted Service— Notice of Motion 

on for trial and the Plaintiff does not appear, the — 0. JX., r. 2 (1875).] Where a Defendant had 
Defendant appearing is entitled to have judgment l^ft his home, and could not be found, and his 
in his favour with costs, without proving that he wife had gone to reside with her relatives, leav- 
has been served with notice of trial. James v. i^ig the house empty, Fry, J., directed service of 
Crow (7 Ch. D. 410, 47 L. J. Ch. 200, 37 L. T. the writ of summons and of notice of motion to be 
749, 26 W. B. 236; followed. Be Palmeb. effected by service on the wife, copies thereof 
Skifpeb v. Skippeb 49 L. T. 538, 82 W. B. 88 being left at the Defendant's house, and advertise- 
Indictment ments being inserted in two local newspapers. 

See CamiNAL Law. 23, 26, 27. Mellows v. Bannisteb - 31 W. B. 288 
Probate action-Right to trial by jury. Indorsement on-« Pleading.'' 

See Pbobate. 14. °^ Pbacticb— Motion fob Judgheht. 

XXX. PBACTICE— WBXT— -Sfert7/c6, Indorsement a^^^'^ *r--j-x- t x^ . 

of Date of— Extension of Time^O. /x, r. 13; Service out of jurisdiction-Lancaster Court 

a LVIL, r. 6 (1875).] Where a writ of summons ^ 5^ Lanoasteb Coubt. 

has, inadvertently, not had indorsed upon it the Specially indorsed— Bill of exchange— Leave 

date of service until after the expiration of the ^ defend. 

time limited by O. ix., r. 13, the Court has power, ^ Peactiob— Motion fob JuDamarr. 

under r. 6 of O. lvii., to grant an extension of the l^* 

time, and thereby render valid the indorsement XXXI. FBACTICE — POIITTS OF PBACTICE 

and all subsequent proceedings. Spboat v. Peg- UNDEB THE NEW BULES OF 1888 DECIDED 

KETT - - - - - 48 L. T. 755 BY THE JUDGE IK CRAMSEBS— Account— Ae- 

2. Service-Lunatic Defendanl^Business li^nfor-Summarv Ord^ for-0 jr.] An order 

earned on in name of Firm^Service on Marker ^J'^J^, f^^\ .J*^^° "^7 ^ made, aiid the 

-a JX. rr. 5, 6, 6a; a xiii. r. 1.] The Defen- ???°^* ^^^^' ^ *^4r^i^^,^L ^'i'2i Division, 

dant, who cJrri^ed on business in the name of a ^ork t;. Stow™ W. »• 18S3, p 174; 16 I J 

firm apparently consisting of more than one U«.;tw3, 76 L. T. (H.) 41 ; 28 8. J. 46 

person, was sued in her firai name ; the writ was *• 7"^ — Affidavits taJcen out of Her Majegtifs 

served at her place of business upon the manager Dominims, where no Consul or Vice-Consul— 

according to O. ix., r. 6a, and judgment signed in 0, xxxriii., r. 6—21 dt 22 Vid, c. 95. s. 31-^6 & 

default of appearance. At the time of the service 37 Vict. c. 66, s. 76.] Db Leon v. Hubbabd 

of the writ she was of unsound mind and confined H^* ^' l^M, P. 197 ; 16 L. J. (H.) 650; 

in an asyliun, but this wa& unknown to the PB l. T. (H.) 76 ; 28 8. X 85 

Plaintiff: — Held, that the judgment must be set 8. Appeal from District Begistry — Notice 

aside, as the writ ought to have and had not been of Appeal— O, xxxv., r. 9.] Rothbbham (SIaxob, 

served under O. xiii., r. 1. Fobe Street Wabe- op) v. Peace W. N. 1888, p. 216; 16 Lr J. (H.) 

house Co. v. Duebant 10 (t B. D. 471, 52 L. J. [688 ; 76 L. T. (H.) 112; 28 a J. IJ^ 

[Q. B. 287, 48 L. T. 581, 81 W. B. 765 4. Appearance— Address for Service — 

8. Service out of Jurisdiction — Discretion Illusory or Fictitious— 0. xii.y rr, 11, 12.] Where 

of Court— 0, XL, r, 1 (1875) ; O. XL, r. 4 (1883).] a Defendant gives an address for service at whidb 

Where a Plaintiff applies for leave to serve the he is not to be found, and there is no person 

writ out of the jurisdiction, he must prove that authorized to take in or forward documents, stteh 

it was within the jurisdiction that the cause address is illusory, and the appearance will be set 

of action arose. The omission of the word aside. A. v. B. W. N. 1888, p. 174 ; 16 I. J. 

" damages " in O. xi (1883) implies that the mere [(K.) 623 ; 76 I. T. (H.) 41 ; 28 8. X 46 

fact of damages having been incurred within the 5. Arhitrator—Bef&ree—ProcuHnqAttm' 

iurisdiction is no longer suflBcient cause for such dance of Witnesses— 0, xxxvi r 49—5 <fe4 WiU 

leave to be granted. Sheabman v, Findlay 4, c. 42. s. 40.] In an arbitration, other than a 

[32 W. B. 122 reference to an official or special referee, there is 

4. Service out of Jurisdiction— Bules of no power to enforce the att^idance of witnesses 

Court, 1875, 0. XL, r. 1.] The old practice as to by subpoena. Rooney v, Whitbley 

service out of the jurisdiction is no longer in [W. N. 1883, p. 226; 16 L. J. (IT.) 700; 76 L. T. 

force. No leave to seiTe a Defendant out of the [(K.) 130; 28 a J. 158 
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6. BiU of Sale — Chrardor to produce on 

Notice Policy of Insurance and Receipt for Bent 
^BiUs of Sale Act, 1882, «. 7, mb-s. 4.] Duff v. 
Valentine - W. H. 1888, p. 225 ; 16 L. J. (H.) 

[701 ; 76 L. T. (N.) ISO ; 28 8. J. 153 

7. Costs — Action remitted to County Court 

—O, XZF., r. 4.] Evans v. Edwabds 

[W. K. 1888, p. 194, 16 L. J. (K.) 688 ; 
[76 L. T. (K.) 58 ; 28 8. J. 68 

8. — Costs — Action tried "before New Bules — 
Judgment for less than £50 after — 0, Z/JTF., r. 12.] 
IV^GLEY V. SuoDEN - W. K. 1883, p. 198; 

■ [16 L. J. (N.) 651 ; 76 L. T. (H.) 77 ; 28 8. J. 86 

9. Costs — Action under £50 — Summary 

judgment under 0. xiv, — 0. Lxv, rr. 12, 23.] 
Bye v. Kjrby; Smith v. Shepfabd; Gee v. 
Johnson ; Van Boolen v. Gordon 

[W. K. 1888, p. 195 ; 16 L. J. (V.) 634; 
[76 L. T. (H.) 58 ; 28 8. J. 68 

10. . Costs of Examination before Trial — 
Action for extra Wages under Merchant Shipping 
Act (43 & 44 Vict, c. 16), «. 4, sub-s, 4.] Where a 
Plaintiff obtains an oinler for his examination, 
and is examined before the trial, but ultimately 
attends the trial as a witness, the costs of both his 
examination and attendance may be allowed, if 
both were reasonably incurred. Delaboque v. 
S.S. OxENHOLME Co. - W. H. 1883, p. 227 ; 
[16 L. J. (K.) 701 ; 76 L. T. (N.) 131; 28 8. J. 154 

11. Costs — Unnecessary Proceedings — 

Separate Actions against Underwriters — 0. LXV. 

r. 27 (20).] GuEBET t7. Young - W. K. 1883, 

Pp. 216; 16 L. J. (H.) 683. 76 L. T. (K) 112; 

[28 8. X 121 

12. Discovery — Application for Leave to 

Interrogate — Security for Costs — 0. XXXL, rr, 1, 
25, 26.] Upon an application for leave to interro- 
gate, the Judge will not decide as to the rele- 
vancy of particular interrogatories. Hall v. 
Li/kBDET (No. 2) W. H. 1883, p. 175 ; 16 L. J. 
[(K.) 624 ; 76 L. T. (N.) 42, 28 8. J. 47 

18. Discovery — Interrogatories, Leave to 

deliver — 0, xxxi., r. 1.] Jones t?. London Boad 

Gab Co - W. H. 1883, p. 196 ; 16 L. J. (K.) 

[649; 76 L. T. (N.) 76; 28 8. J. 85 

14. Discovery — Interrogatories — Obtain- 
ing Leave for — Statement as to proposed Nature 
ot sifffident — 0. xxxL, rr. 1, 2, 6, 7.] Hall (or 
WALL) V, Ll^dbt (No. 1) W. K. 1883, p. 165 ; 

[16 L. J. (K.) 608 ; 76 L. T. (H.) 24; 28 8. J. 26 

15. Discovery — Interrogatories — Security 

for Costs of—0, xxxLy rr. 25-27.] Where inter- 
rogatories are delivered to more than one Defen- 
dant in an action, the prescribed deposit is to be 
made in respect of each set of interrogatories. 
Smith v. Beed W. H. 1883, p. 196; 16 L. J. 

[(H.) 649 ; 76 L. T. (H.) 76 ; 28 8. J. 84 

16. Discovery — Interrogatories — Security 

for Costs of— Power to Dispense loith Security — 
O. XXXI. rr. 25, 26.] Bubb v. Hubbabd 

[W. N. 1883, p. 198 ; 16 L. J. (K.) 650 ; 
[76 L. T. (K.) 77 ; 28 8. J. 85 

17. Discovery — Payment into Court in 

respect of —Application for Payment out — Security 
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for general Costs — 0. xxxl, rr, 26, 27.] The 
deposit prior to' discovery is security for the 
general costs of the cause. Jubb v. Bibbs 

[W. H. 1883, p. 208 ; 16 L. J. (K.) 665 ; 
[76 L. T. (H.) 94 ; 28 8. J. 102 

18. Discovery — Security for Costs of — 

Affidavit of Ship*s Papers — 0. xxxi., rr, 25, 26.] 

Law V, BuDD - W. V. 1883, p. 166 ; 16 L. J. 

[(^H.) 608 ; 76 L. T. (N.) 25 ; 28 8. J. 26 

19. Discovery — Secfiriiyfoir Costs of — Dis- 
cretion — 0. XXXI. f rr, 25, 26.] Compaonub, &o., 
DU Pacifique V. Guano Co. W. V. 1883, p. 166 ; 
[16 L. J. (ir.) 609; 76 L. T. (K.) 24; 28 8. J. 26 

District Begistry — Bemitting Action 



to^O. XXXV,, rr, 13, 14.] 

Smith v. Bell - W. V. 1883, p. 196; 16 

[L. J. (H.) 649 ; 76 L. T. (H.) 76 ; 28 8. J. 85 

Walkeb v. Gbabtbee W. K. 1883, p. 197 ; 

[16 L. J. 650; 76 L. T. 76 ; 28 S. J. 85 

21. Execution — Separate Executions for 

Costs — 0. XLii,, r, 18.] Habbis v. 

W. H. 1883, p. 216 ; 



Debt and 

Jewell (or Sewell) 

[16 L. J. (K.) 683 ; 76 L. T. (H.) 112 ; 28 8. J. 121 

22. Interpleader — Costs of Sheriff or Party 

Interpleading.'] Seable v. Matthews W. K. 
[1883, p. 176; 16 L. J. (K.)625 ; 76 L. T.(N.)42; 

[28 8. J. 47 

23. Interpleader— Sheriff* s Costs.] C.v.T>, 

[W. N. 1883, p. 207 ; 16 L. J. (N.) 665 ; 76 L. T. 

[(N.) 94; 28 8. J. 102 

24. Interpleader — Summary Order by 

Master— No Appeal— 0. LVII,^ rr. 8, 9, 11 J Wes- 
TEBMAN V Bees W. V. 1883, p. 228 ; 16 L. J. (N.) 

[702; 76 L. T. (H.) 132 ; 28 8. J, 155 

25. Judgment — Setting aside — Adding 

Parties — Judgment on Admissions — 0, xxxii, 
rr. 4-6.] Heabd v. Bobgwabdt (No. 2) W. K. 
[1883, p. 194 ; 16 L. J. (K.) 633 ; 76 L. T. (K.) 58 ; 

[28 8. J. 67 

26. Notice to admit Fa>cts — Setting aside 

— 0, xxxiL, r. 4.) There is no power to set aside 
a notice to admit facts. Cbawford v. Chobley 
[W. K. 1883, p. 198 ; 16 L. J. (N.) 651 ; 76 L. T. 

[(H.)77; 28 8. J. 86 

27. Parties — Joinder of — Adding Defen- 
dant — 0, XVI., rr. 11, 12.] A party cannot be 
joined as Defendant in an action aft^ final judg- 
ment. Heabd v. Bobgwabdt (No. 1) - W. H. 

[1888, p. 178; 16 L. X (H.) 622 ; 76 L. T. (K.) 

[41 ; 28 8. J. 46 

28. Payment info Court toith denial of 

Liability — Acceptance of Sum paid in — Bights to 
Tax Costs — 0, XXII., rr, 6, 7.] Where money is 
paid into Court together with a denial of lia- 
bility, and the Plaintiff accepts the sum paid in, 
in satisfaction of his claim, he cannot proceed 
after four days to tax his costs under O. xxu., 
r. 7. Cbosland v. Eoutledgb - W. K. 1888, 

[ p. 228; 16 L. J. (N.) 702; 76 L. T. (K.) 182 ; 

[28 8. J. 155 

29. Pending Proceedings on 2Mh Oct. — 

Interrogatories ordered before, delivered after — 
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XXXI. FBAcncx — POINTS OF pmAom I 

71IDEB THX VSW SULSS OF 1888— con^. * 

Security for CJoeta of — Prefatory note to Rules.'] 
£. V. F. W. N. 1888, p. 207 ; 16 L. J. (H.) 665 ; 

[76L.T. (H.)94; 28 8. X 102 



80. 



Pending Proceedings on 2Uh Oct. — 



Service out of Jurisdiction after — Leave obtained 
before — Prefatory Note to Bules.'] Bell v. Kil- 

MOBEY. .CROMFTON V. BENNETT W. V. 1888, 

[p. 207; 16 L. J. (K.) 666; 76 L. T. (K.) 94; 

[28 8. J. 102 

81. Pleading — Claim^ Staiement of, re- 
quired by Defendant— Specially indorsed Writ — 
O. XX., r. 1 (aX (6) : 0. xxj.j r. 7.] G. v. H. 

[W. V. 1888, p. 238 ; 16 L. J. (H.) 715 ; 76 L. T. 

[(K.) 148 ; 28 8. J. 166 

82. Pleading — Defence — Striking out 

Scandalous and Embarrassing Matter — (K xix., 
r. 27.] Smith v. Bbitish Marine, &c.. Associa- 
tion (No. 2) W. H. 1888, p. 282 ; 16 L. J. (K.) 714 ; 

[76 L. T. (H.) 147 ; 28 8. J. 166 

88, Pleading — Question of Law — O.xxv., 

rr. 2, 4.] Parsons v. Burton - W. N. 1888, 
[p. 215 ; 16 L. J (K.) 688 ; 76 L. T. (K.) 112 ; 

[28 8. J. 121 

84. Receiver's Remuneration and Costs — 

Liability of Mortgagee.'] Where a receiver has 
been appointed, gone into possession, and re- 
ceived rents, with the knowledge of a mortgagee, 
such mortgagee, upon taking possession, is only 
entitled to the rents in the receiver's hands after 
deduction of the receiver's remuneration and 
expenses. Davy v. Price W. H. 1883, p. 226 ; 
[16 L. J. (N.) 700; 76 L. T. (K.) 130; 28 8. J, 153 

85. Service — Sumnums — Address for Ser- 
vice — 0. LXViL, r. 2.] JiMiNBz V. Owen W. N. 
[1888, p. 232 ; 16 L. J. (H.) 714; 76 L. T. (H.) 

[148; 28 8. X 165 

86. Service — Writ sf Summons — Service 

on Corporation — 0. /x, r. 8.] Service by post of 
a writ of summons upon a corporation before the 
24th Oct. 1883, was good service. White v. Land 
AND Water Co. W. N. 1883, p. 174; 16 L. J. 
[(H.) 623; 76 L. T. (H.) 42; 28 8. J. 46 

87. Service — Writ of Summons — Substi- 
tuted Service — Persons sued in hirm Name — 
No Person having Control of Business — 0. ix., 
rr. 2, 6, 7.] Shillito v. Child W. H. 1883, 

[p. 208 ; 16 L. J. (N.) 666 ; 76 L. T. (K.) 94; 

[28 8. X 102 

38. Staying Proceedings — Agreement to 

refer — Common Law Procedure Acty 1854, s. 11.1 
An action will not be stayed upon the ground 
that there is an agreement to refer, if the party 
applying has obtained time to plead and is under 
terms to take short notice of trial. Smith v. 
British Marine, &c., Association (No. 1.) W. K. 
[1883, p. 176; 16 L. J. (N.) 624 ; 76 L. T. (H.) 42 ; 

[28 8. X 47 

89. Summons for Direotions — Judgment 

a$ between Defendant and Third Party — 0. xvi., 

r. 52.] Bell v. Yon Dadelszen W. N. 1883, 

i;p. 208 ; 16 L. J. (H.)665 ; 76 L. T. (K.) 94 ; 

[28 8. J. 102 

40. — H — View by Jury^Mode of obtaining-^ 
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R. G., H. T., 1853, r. 48—0. i., r. 5.] Pickard 

V. Great Northern Rt. Co. W. N. 1883, p. 194; 

[16 L. J. (V.)«88 ; 76 L. T. (N.) 58 ; 28 8. J. 67 

PBACnCE — Administration action. 
See Administrator. 
Executor — Actions. 

Chambers — Adjournment into, of petition 

under Trustee Relief Act. 
See Trustee Relief Aci\ 2. 

Chambers — Appeal from — New affidavit. 

See Practice — ^Evidence. 1. 

Chambers — Appeal to Court of Appeal from. 

See Practice — ^Appeal. 9. 

Chambers — Counsel at — Solicitor and client 

— Costs. 

See Practice — Costs. 6. 

Chambers— Enforcement of order. 

See Practice — Attachment of Person. 
4. 

Chambers — Evidence in — Right to subpcena 

witness. 

See Practice — Evidence. 11. 
Chambers — Summons — Jurisdiction. 

See Lands CiiAUSES Act. 7. 
Conveyancing Act. 

See Conveyancing Act. 

County Court. 

See County Court. 

Criminal law. 

See Cbiminal Law. 15, 16, 22-27. 
Ecclesiastical Courts. 

See Ecclesiastical Law. 

Election petition — Time for particulars. 

See Municipal Corporation. 2, 8. 

Foreclosure action. 

See Mortgage. 6-11. 

Lifringement of copyriglit — Objections. 

See Copyright. 8. 

Lands Clauses Act. 

See Lands Clauses Act. 

Mayor's Court. 

See Mayou's Court. 
Partition suit. 

See Partition Suit. 

Payment out of Court — Petitioner entitled 

under will. 

See Evidence. 12. 

Petition by married woman for new trustees. 

See Husband and Wipe — Married Wo- 
men's Property Acts. 3. 
Petition for reduction of capital. 

See Company — Reduction op Capital. 

Probate. 

See Probate. 12-14. 

Probate — Costs — " Testamentary expenses. 

See Executor - Actions. 15. 

Public Health Acts. 

See Public Health Acts. 

Trustee Acts. 

See Trustee Acts. 

Trustee Relief Act. 

See Trustee Relief Act. 
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TRAffTlCE—continwd. PSIVOIPAL AHB AeXHT— oonttniieci 

-^ — Winding-up. the agreement contained this clause, " It is fur- 

8ee Company — ^Winding-up. ther understood between the parties to this con- 

PBXGATOBY TRUST. tTa^t that J. O. Schuler guarantees payment to 

See Will — Construction. 82. Y, & Co. of all moneys due to them under this 

PBE-EMFnON- Eight of-Compulsory pur- '^^*^,V* The attestation clause was "signed 

chase. r J f and delivered by the said J. A. (fe Co. m the pre- 

8ee MiBTBOPOLis. 1. «5^<^,^^ ^' T-.*! and Schuler, acting mider a power 

^. ,. - ^T ...... , of attorney, signed as follows; "P.P.A. — J. A. 

BigM of-Notice to treat-Award. & Qo.^ j^ }i Schuler.- Y. & Co. sued Schuler as 

See Lands Clauses Act. 12. guarantor, and evidence was given at the trial of 

PSESCRIFTIOK— Right to pollute stream. statements by Schuler at the time of execution 

See Nuisance. 3. that he intended to sign on his own behalf as well 
Right to support. as on that of A. & Co. A verdict was found for 

See SuppoBT. 1. the Plaintiffs. Schuler moved for a new trial on 
Title to fishery ^Evidence. ^® ground that he had not signed the gfuarantee : 

See Fishery 1 2 — fleW, affirming the decision of the Queen's 

— Uninterrupted enjoj^ent. .^^^^ Division, that evidence that Schuler in- 

See Easement 4 tended to sign m his own right as well as on 

»wvafrvT»«T-/v«r r^r ^ ' -j.- -wt bchalf of A. & Co. did uot coutradlct the docu- 

PBESTIMPTIOir— Of legitunacy— Non-access. ment, and was admissible, and that Schuler must 

See Evidence. 8. be taken to have signed as a contracting party. 

PBIKCIFAL Am) AG^KI—Agenfa LiabUity— Young v. Schuleb 11 Q. E D. 651,49 L. T. 546 

Commission Agent — Croods cons^^ned not of De- [vC.A.) 

s^ption orderedr-Measnre of Darnxges.-] The 4. ^ ^, UabiUty -^ Sub^Agent,} An 

Plamtiff, a merchant in London, ga^ orders to t emplo^g a inib-agent, though wifk the 

the Defendants commission agents m Hong Kong fiowledge of the principS, is nevertheless liable 

to purchase for him a quantity of a certam kind ^ the principal fo? monVys received by the sub- 

of opium. The Defendants thereupon purc^^ agent. Skinner t;. Weguelin - 1 C. * K. 12 
and shipped to the Plamtiff opium which they 

erroneously supposed to be of the description *»• Agent's Liability— Warranty of Autho- 

ordered, but which was really of an inferior rity--Mea8ureof Damages— Contract to take Shares 

description. The Plaintiff sought to recover as —tVindin^-up— Summons by Liquidaim.'] L. in- 

damages in an action agamst the Defendants the structed his brokers to apply for fifty shares at £1 

difference between the value of the opium ordered ®^^ ^ * company which he named. They by 

and that of the opium actually shipped by the mistake applied for and obtained an allotment to 

Defendants, on the ground that the relation be- ^- ^"^ another company. L. repudiated the shares, 

tween the Defendants as commission agents and ^^* ^ liAmQ was placed on the register. The 

himself was that of vendor and vendee of the company had at that time a very large number of 

opium :— -HeW, that the true measure of damages s^^a-res unallotted, and in the opinion of the Court 

was not the difference between the value of the *^® shares were unsaleable in the market. The 

goods ordered and of those shipped, but the loss Company was soon afterwards wound up, and the 

actually sustained by the Plaintiff in consequence ^a-™® ^^ ^' ^^ removed on his application from 

of the opium not being of the description ordered. *^® ^^^ of contributories. The official liquidator 

Cassaboglou {(yr Cassaboglon) v. Gibbs (<yr Gibb) t^®° claimed £50 from the brokers by way of 

[11 (t B. D. 797, 52 L. J. Q. E 538, 48 L. T. 580, damages for their misrepresentation of authority : 

[32 W S 138 (C A) — SM, that the general rule as to measure of 

2. Agenes TAahilUy--Engine^ of Drain- damages for breach of waimnty of authority was 

age Boardr-^Treimasses by Ch^r^ in pursuance ^PPli^We; that the liquidator was entitled to 

^Contract vnthSoardr-SupeHrdmderJ.l Works ^^^^^ ^^, ^^\ ^«>^^^ *^,? ^°^°^^* 7^\^^ *^« 

were executed by the coitoactor of a irahiage ^^P^J" ^"f ""'* ^^ ^'T *^^?.^^*J^* ^^*^ \' • 

board, pursuant tb a contract with them, unfer *^f *^** «* ^' Tww 1 ^""^ *^^ '^*'^' "JTk " 

the superintendence of, and according t^ plans f^^^ \f 1 market that loss was represented by 

prepared by, their engineer, who directed and in- the whole sum of £50 payable for the shares. Lx 

striioted the contractor, was'frequently present on ^J^ ^^^''^^"i. ^ ? Mf^wTlMtcA^ 

the ground and saw the works in progress, but ^' ' " ^ ^^- •"• ^^^» ** ^' *' ^^ ^^'^'^ 

did not further interfere. Some of the works 6. Authority of Agent — Broker."] Where 

were admittedly acts of trespass to the lands of a broker, employed by ti.e seller alone, effects a 

the Plaintiff: — Heldy that the engineer was liable contract by means of a note sent to and accepted 

to the Plaintiff for the trespass so committed, by the purchaser, a variation between this note 

Stone V. Cartwright (6 T. R. 411) distinguished, and a note sent by the broker to the seller is im- 

Wilson V. Peto (6 Moore 47) followed. Monks v. material. McCaul v. Strauss - 1 G. & E. 106 

Dillon 10 L. B. Ir. 349, 12 L. E. Ir. 321 (CA.) 7. AutlwrUy of Agent— Sale by Cashier.] 

3. AgenVs Liability — Guarantee— Sig- A. sale of engravings by a cashier in the employ- 

nature by Agent both for Principal and in his own ment of a picture engraver is not a sale within 

Right — Patol Evidence.'] By articles of agree- tlie ostensible authority of the cashier. Graves 

ment under seal between J. A. & Co. and Y. & Co., «• Masters - - - - 1 G. & E. 73 

Y. & Co. agreed to do certain work for which 8. AtUhority of Agent — Scope of] Where 

J. A. & Co. were to make certain payments, and an agent of an English firm, instructed to buy 
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goods at a foreign auction within a limited price, 
bought the goods by private contract before the 
auction, at less than the limited price, it was 
found by the jury that this was within the scope 
of his authority. Stein v. Cope - 1 G. & E. 68 

9. Authority of Agent — Vendor and Pur- 



chaser — MisrepresentcUion by Vendor^ a Agent — 
Specific Performance refused.'] An agent, com- 
missioned by a vendor to find a purchaser, has 
authority to describe the property, and to state 
any fact or circumstance which may affect the 
value, so as to bind the vendor ; and if an agent 
80 commissioned, makes a false statement as to 
the description or value (though not instructed so 
to do), which the purchaser is led to believe, and 
upon which he relies, the vendor cannot recover 
in an action for specific performance. 

A surveyor was employed by the owner of a 
leasehold house to find a purchaser. He repre- 
sented to the Defendant that another person, H., 
was ready to buy the property for £700, and that 
if the Defendant were to give £50 more, he would 
make a clear profit of 7 per cent. ; that H. had 
further offered to rent the property at £300, or the 
ground floor only at £200. The Defendant, rely- 
ing on the above representations and others, which 
were unauthorized by the vendor, and untrue, 
contracted to purchase for £750 ; but afterwards, 
finding out the falsehood, refused to complete. 

The vendor himself also made a misleading 
statement to the purchaser : — Held (independently 
of the statement made by the vendor himself), 
that the false statements made by the agent, 
being within his authority, were sufficient to 
vitiate the contract ; and specific performance 
refused. Mullens v. Milleb - 22 Ch. D. 194, 
[52 L. J. Ch. 880, 48 L. T. 108, 31 W. B. 559 

10. PrindpaVs Liability — Contractor — 



FBIHCIFAL AHD A^'EST—eofdinued. 

Bower v. Peaie (1 Q. B. D. 321, 45 L. J. Q. B. 

446, 35 L. T. 321) commented on. Hughes v, 

Peucival - 8 App. Cas. 448, 52 L. J. Ct B. 719, 

[49 L. T. 189, 81 W. B. 725, 47 X F. 772 

[(H.L., E.) 



Adjoining Landowners^ Liability of] The Ap- 
peilant and Respondent were owners of adjoining 
houses between which was a party-wall, the pro- 
perty of both. The Appellant's house also ad- 
joined B.*s house, and between them was a party- 
wall. The Appellant employed a builder to pull 
down his house and rebuild it on a plan which 
• involved the tying together of the new house and 
the party wall between it and the Bespondent's 
house, so that if one fell the other would be 
damaged. In the course of the rebuilding the 
builder's workmen, in fixing a staircase, negli- 
gently and without the knowledge of the Appel- 
lant, cut into the party- wall between the Appel- 
lant's house and B.*s house, in c(Hisequence of 
which the Appellant's hotise fell, and the fall 
dragged over the party-wall between it and the 
Respondent's house and iujured the Respondent's 
house. The cutting into the party-wall was not 
authorized by the contract between the Appellant 
and his builder ; — Held, affirming the deoigion of 
the Court of Appeal, that the law cast a duty 
upon the Appellant to see that reasonable care 
and skill were exercised in those operations which 
involved a use of the party-wall belonging to 
himself and the Respondent, exposing it to the 
risk above-mentioned; and that the Appellant 
could not get rid of responsibility by delegating 
the performance to a third person ; and was liable 
^ jspondent for the injury to his house. 



11. Principals Liability — Discharge of 

Principal by mode of dealing with Agent — Delay 
— 8hip*8 Husband.'] In order to discharge a 
principal from his liability for a debt contracted 
by his agent the principal must shew that the 
creditor has himself misled him into supposing 
that he has elected to give exclusive credit to the 
agent, and that the principal has been prejudiced 
by that supposition. Mere delay in enforcing 
payment from the agent will not be sufficient for 
the purpose. — The Plaintiff sold stores for a ship 
to T., who was ship's husband and managing 
owner. The Defenoant was part owner of the 
ship, and was also interested jointly with T. in 
the adventure for which the ship was being fitted 
out. The Plaintiff applied to T. for payment, 
but did not obtain it. Three months after the 
goods were supplied, and again two years after 
that, the Defendant settled accounts with T. and 
gave him credit for the price of the goods, sup- 
posing that they had been paid for. More than 
three years after the goods had been supplied, T. 
having become bankrupt, the Plaintiff for the 
first time applied for payment to the Defendant 
and brought his action for the debt : — Held, that 
there had been no such conduct on the part of 
the Plaintiff as would discharge the Defendant 
from his liability. Irvine v. Watson (5 Q. B. D. 
102, 414; 49 L. J. Q. B. 531, 42 L. T. 810), 
Heald v. Kenworthy (10 Ex. 745), and Smethurst 
V. Mitchell (28 L. J. Q. B. 241) considered. 
Davison v. Donaldson 9 (t B. D. 823, 47 L. T. 
[564, 81 W. B. 277, 4 Afp. H. C. 601 (C.A) 



12. 



Principal's liability — ^Innocent prin- 



cipal held not liable for fraud of agent in effecting 
sale. Kennedy v. MoEat 89 Amer. B. 581 

OT-S.) 



18. 



Principal's liability — Notice, con- 




structive — Bank not chargeable with knowledge 
of director unless obtained when engaged in busi- 
ness of bank. Faibfield Savings Bank v. Cha^e 

[89 Amer. B. 819 (7.8.) 

14. Undisclosed Principal — Privity of 

Contract "between Principal and Consignee — money 
"had and received — Notice or Knowledge — Set-off— 
Fa^Aors Act (6 Creo. 4, c. 94), s. 1.] Merchants in 
London, upon the instruction of shipping agents 
at Havannah with respect to a cargo of tobacco 
to be consigned to the London merchants, and 
after receiving the shipping documents, effected 
policies of marine insurance in the ordinary form 
on behalf and for the benefit of all parties whom 
it might concern. The Havannah agents shipped 
and consigned the tobacco in their own names, 
but were in fact acting as commission agents for 
Havannah merchants to whom the tobacco be- 
longed ; and the London merchants before effect- 
ing the policies had notice that the Havannah 
agents had an unnamed principal. A total loss 
having occurred the London merchants received 
the policy moneys, but before receipt had notice 
that the moneys were claimed by the Havannfth 
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principaJs :— ifsjfl, afitrming the d^ieion of tho 
' Court of Appeal, that an action lay by the Ua- 
vaunali priitcipaja againat fbe LoadOQ merohanta 
fpi the policy moneys ; that the London loei- 
chuiUwerenot entitled to a lien upon the monsys 
for the balance of theif general account with the 
HaTannah agents, and could not in tliat action 
■et off their claim to that balance, or aet off any- 
tiling, except tlie premiume, stampa, and commiS' 
Mon in CBBpect of the inaurance.^fleW, also, by 
X>ord Blackburn, that the case fell within the 
Factors Act (6 Geo. i, o. M), a. 1.— Sed gtuere, 
bj Lord FitzGerald. Mildbed v. Mabfonb 

[8 App. Cu. BT4. 32 W. B. 136 (E.L., E.) 
Agent to forward goodB— Stoppage in i 

See SiXE OF Goods. 6. 



■ Agent'i liability — Custom of rice ttade. 

See Cmrton. 2. 
Agent's liability — Payment by agent — 

Bankruptcy of principal 

See Banibuptct — Actt of Bankrt]pti3y. 
— — Agent's liability — Undisclosed principal. 

See AucrriUM. 2. 
' Anthority of agent to make and pay bet. 

See OjUIINQ. 
- — Diatress— Pnnoipai's goods on t^nts pre- 

See Lamdlobd and Temant. 12. 

See FAtTTOB. 

Principal's Uability — Statement by agent. 

See Etidencb. II. 
Sale of pnblio-house — Commission agent — 

Hisrepresenlatiou. 

See Vbhuob aks Pi'BOhabeb. 2. 
Ship's master — Authority, 

See Ship — Cbabterpabti. 13. 
FRIHCIFAI AKD SURBTY—Contribtttion—Fro- 
mi$»ort/ Noleefor Xaaeyi horroaed — Action agaimt 
one 8«reCu— -Payment of Dehl^Polidet effected on 
Life of FTineipol DMor — Asiimment of Palidei 
<{/Kr Asatred'a Death to Surely i Father vrho had 
paid the Fremiwrn — Eights of Parties to Policy- 
moneyt.^ C. being indebted to D., four of his 
fiiendB joined him in signing and giving four pro- 
miOBOry notes to secure the payment to D. of the 
Bnm of £13,000 and interest. D. effed^d three 
policies on the life of C. for, in the aggregate, 
£10,000. In 1867. Loid H. of E., one of the co- 
suietie*, having been sned by D. on the notes, 
paid, with the assistance of his father, the Earl 
of E., the £13,000 and interest by a mortgage of 
eat&tea which were settled upon the Earl for life 
with remainder to Lord H. of E. ; and the Earl 
having paid the premiums and kept the policies 
(m foot, in September, 1871, shortly after the 
death of C obtained an assignment from D. of 
the policies and received the £10,000 from the in- 
surance office, — A,, another of the four sureties, 
died. Hie estate, which was stated to be insol- 
vent, was being administered by the Court, and 
Lord H. of E. brought in a claim against it for 
contribution in respect of the snm paid to D. on 



PSIHOIPAL AKS SUKETT— eontiniwd. 

the notes -.—Held, that, under all the droum- 
slances of the case. Lord H. of. E. and his fother, 
the Earl, must be treated as one peisDU, and that 
the claim for contribatiou would be allowed, but 
only after Lord H. of E. 1^ brought into ac- 
count, as a set-off, the moneys which were re- 
ceived on the three policies assigned to the Earl, 
credit being first given for the preminms and 
other moneys which had been paid in reference 
to the transaction. Be Abcbdecsne. Ateinb d. 
ABOEDECEinE - 94 Ck D. 709, « L. T. 7S» 

8. DtBcbarge — Bond for faithful conduct 

of principal as insurance agent— Previous default 
of principal in same employment, and continuance 
in employment after such default. Surety held 
not released, and if he allow his name to remain 
without protest after Itaming of such default, 
liable in future. Home Insurance Co, e. Holwat 
[39 Amor. B. 1T9 (U.B.) 

3. Discharge — Bond under Bankrtiples 

Act 18G9 (32 * 33 Vid. c. 71), t. 7— " Proeeedinff 
conKdawi "— tStunienrfoim — Parol BeservaUoa of 
Orediiot'e Bights against Surely,'] The pursuit of 
a counter-claim is a " proceeding ooutinoed " 
within the meaning of the surety's Dond given in 
pursuance of the above section. 

A reservation by a creditor of his r^hts against 
a surety may be by parol. Nobman v. Bolt 

[t C. ft E. 77 

4. Diteharge — Co-8arelies in Severalty — 

Pleadiitg.'] Where two or more sureties oontract 
severally the creditor does not break the contract 
with one of them by releasing the other. The 
contract remaining entire, the surety iu order to 
escape liability must shew an existing right (o 
contribution from his co-surety which has been 
taken away or injuriously affected by his release. 
Bdd, in an action upon a guarantee, that a plea 
to the effect that M. was the Defendant's co- 
surety, and had been released in consideration of 
a new guarantee given to tlie Plaintiff^ constituted 
no defence ; the plea nowhere averring or imply- 
ing that the liability was joint, or that the De- 
fondant became surety on the faith of M.'s co- 
surety-ship, or that any right of contribution had 
arisen against M. which had been taken away or 
injuriously affected, or that the Defendant had . 
suffered any damage or injury by the substitution 

' """' Wabd o. Nauonal Bask of New 

- 8 App. Cm. 7SS, Si L. J. P. C, 6fi, 
[4S L. T, SIS (P.C) 
Discharge — Qtiarantee fodoatng writ- 
ten Contrael of Service — Atteration in Terms of 
Latter,'] A. agreed, in writing, to act as traveller 
to a firm, and to collect moneys for them, for three 

Esars, at a fixed monthly aailaij. A surety bound 
itnself, in a separate document, in general words, 
" for the due and punctual payment of all sums 
of money collected " by the traveller. It did not 
appear that the terms of the principal ctintract 
were communicated to him. At the end of the 
three years the employment was renewed for 
another three years bj a writing appended to the 
original agreement. Defalcations having oc- 
cuired. the firm sued the surety for recovery of 
these. He pleaded in defence, that the guarantee 
had been undertaken with reference solely to the 
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first engagement, and further, that the renewal, 
by making the engagement for another fixed I 
period of three jeare, but for which it would have | 
been terminable at a mouth's notice, involved < 
Rich an alteration as dischargui Jiipi ;— HbU, that 
the surety was bound nndor the guarantee until 
he either intimated withdrawal, or the sBrrice 
teiminAted. NiOHOUOir v. Bcbt 10 0. of B, Cm. 
[UJl (So.) 

9. DitAarga — Implied Condition] A. 

owed R £29, and granted him a promissory note 
therefor [uyabte 11th Bept. IB8I. C ftave B. 
the following guarantee ; — " ISth Aug. 1S81. A. 
has asked me to Bay that I will see the £2D paid 
at the rate of £10 per month from this date, and 
I undertake that it will be so paid by him." A. 
having failed to pay the fii«t instalment, B., 
without notice to C., on the 29th Bept.. protested 
the promissory note, and on the Sth Oct. A waa 
made bankrupt. In an action by B. against C. 
for the amount of the debt, begno after the last 
instalment becejne due : — Held, (1) that the letter 
imported an agreement that B. should not enforce 
payment bota A. except at the rate of £10 per 
month, and (2) that B. had violated tbe agree- 
ment, and liberated C. from Ms obligation. 
HuBBAT V. Lee - 9 C. of 8. Oas. lOU (Bo.) 

7. Diseharge — Joint surety — Extension 

of time of payment granted by payee of note to 
one of two joint makers, without Inowledge or 
consent of the other, who is in fact a surety, but 
not known as suoh to payee, does not release the 
non-consenting joint maker. Mcllbndobb v. 
Wkrtz - - - ae Amer. B. 1S6 (V.B.) 

B. Ouatantee — Notice of acceptance of — 

A guarantor is entitled to notice of acceptance of 
bis guarantee, unless soch notice is implied from 
the transaction. (But see note, p. 221.) Tbomp- 
80M V. Qlovbb - 39 Amtr. B. SSO (O.B.) 

9. Guarantee — Notice of acceptance of — 

Ad agreement to guarantee an existing debt, if 
the creditor will give the debtor a little more 
time, is valid witl.out describing the debt parti- 
cularly, and requires no notice of acceptance 
Wills v. Boss - - 40 Amer. H. 378 (U.a) 

10. lAahUily — Bank-agent — OverdT^it 

on Agent t aeeoaiUiBilh Knou>ledgeo/ Bank,] The 
sureties for a bank-agent were by t!ie terms of 
their bond lo be liable for all overdrafts on cash- 
credits sanctioned by tlie agent. The agent, with 
the knowledge of the bank, made overdrafts on 
bis own account : — Held, that the sureties were 
not liable for these overdrafts, in respect that 
they were truly advanced by the bank to its 
agent, and not by the agent on behalf of the 
bank to a customer. Nobib of Scotland Banb- 
rao Co. V. Plemiho - 10 C. of a Cm. 217 (8o.) 

11. LiahitUy — Sond (o Guardians for 

eoBfeiion of BaU4 — Overeeert.] The Defendant 
as surety gave a bond to the guardians of the 
poor for the M. Union conditioned for the due 
discharge by C. of his duties as collector of poor- 
rates for the parish of N. C. absconded, having 
embezzled part of the ratos and allowed others 
to be lost by not applying for them. Tbe guar- 
dians sued the Defendant for the loss. The De- 
fendant admitted his liability as to the sums 



PBINCIFAL AITD SITBFFT— contfnuerf. 

embezzled, but disputed his liability as to the 
sums lost by C-'s negligence, on the ground that 
the loss would not have occurred if C. bad been 
called upon to account as he onght to have been. 
It appew«d that no negligence eoold be imputed 
to the guardians, but there appeared some ground 
to believe that if the oveiBeers of the pariah of 
N. had discharged their statutory duties with 
reasonable care the loss would not have oo- 
cnrred; — Hdd, affirming the decision of Wil- 
liams, J., that the Plaintiffs were entitled to 
recover ftom the Defendant the moneys lost 
through failure of C. to collect them, for that 
there had been no negligence on the part of the 
PlaintitTs, and they were not answerable for 1^ 
negligence of the overseers. GrABDiAKS or 
Hanstield Union s. Wbioht 9 (t. B. D. 983, 

[47 L. I. flOB, 81 T. B. 812i 47 I. F. 218 (CA) 

IS. . Mortgage of Premises and Fdiey — 

Provito for BedemfAioti — Surefy, Covenant 6jf, (• 
pay htierat and Premtutn* — 8m»ecpterU idiMmet 
by Mortgagee— Faymenl of Interett and Prenu'uni* 
bv Smety^Bighl of Surely to a Tranefer of Ute 
Securitiei.] In December, 1654, 8. assigned cer- 
tain premises and a policy of assurance to secure 
the repayment of a snm of £200 advanced to him 
by W., and interest. The proviso for ledemption 
was that on payment of the money W, would re- 
assign the premises and policy nnto S., his eie. 
cutors, administrators, or assigns, as he or they 
should direct. F., by the same indenture, as 
surety, covenanted, for himself only, with W. 
that while the £200 or any part slioiild remain 
owing he would pay the interest and premiums, 
and he also assigned a policy on his own life, 
and covenanted to pay the premiums. W.. at 
four dificrent periods between Uay, 1S56, and 
May, ISHS. advanced moneys amounting to £530 
to 8. on the security of the same premises. S. 
made default in the payment of interest W. died 
in 18TS, and his executors made a demand upon 
F. for all arrears, which be paid, and he also paid 
tha premiums on the policy of S, : — HM, that F. 
was entitled to have a transfer of all the seoo- 
ritiet on ^ying what was due npou the mort- 
gage of December, 1854. — WSliami v. Owen 
(13 Sim. 597) not followed,— Weurfwi v. ChorUoK 
(10 Hare, 646) followed. Foebkb v. Jackboh 
[IB Ch. S. BIS, 61 L. J. Ch. 890, 4B L. T. 722, 
[SOW. B. 652 
Co-sureties — Indotsers. 

See Bill of Excbanoe. 13. 
Guarantee — Signature by »«ent both for 

principal and in bis own right. 

See Principal and AoEHf. 3. 
Booeiver — Surety for — Perfecting security. 

See Pbaotice — Receiver. 5. 
Surety of defaulting liquidator — Taking 



See CoMPAKT — WiNDisa-tn". 31. 
raiOBITT — Annuities^Time of oomaenoemonl. 

See Will — Ankiiitt. 1. 
Appointees under a power — InsufSoieat 

See FowBB. 8. 

See Ship — Maritime Liem. 1, 3. 
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TRIOTLITY— continued, TBXiihATZ— continued. 

' Mortgage. m^ing her will and of her death, is not entitled 

iSe« MoHTGAGE. 20-23. to probate in this country. -In determining what 
Mortgagee of ship— Material men. ^ ^^ valid will of an alien, the general principlefl 

See Practioe— Admibalty. 7. of law prior to the passing of the Naturalization 

wBTflAw /-. o i' n Act, 1870, are still applicable. Bloxam v. Favrb 

PBI80K - Governor -Superannuation^ Com- ^ ^^ p ^ ^^^^^^ j. j p ^ g^ ^ ^ ^^^ 

peneaizon — Allowance — Superannuaiwn Act^ looy •- . r^iy j p mJ 

^2 Vict, c. 26), 8. 7-Prison Act, 1877 (40 <fc 41 f,..../,W F^««.r.. nfflr vff^ul 

Vict, c 21), «. 36.] At the time of passing the „ .»• Execution— F^aw>r^ after—Ex^imo 

Prison Act, 1877, C. was the governor of a prison, Evidence -Bestorati^m of Words erased.) P., the 

which, pursuant to that statute, was transferred testator, made certein bequests to his children and 

to the Secretary of State for the Home Depart- **^eir issue. He had expressed a wish that the 

ment. The justices of M. had been the local bequeste to the grandchildren should not take 

authority having the control of the prison. 0. efl^ecttm they attamed twenty-five, but, his soli- 

leti^ed from his appointment soon after the coming J^^or having explained that such bequests would 

into faroe of that Act, and the Commissioners ^ ^^id, twentynone was substituted for twenty- 

of the Treasmy awarded to C. an annuity of ^^S *^? t'f^J^U ^^ «> ^f^y*f.f ^ 

£582 138. U., and apportioned it as foUows; f^' ^^^ ^ 8^ years of his life P. was insane, 

£429 68. 8d to be boineby the jugticee of M., f^^ ^^ ^^ found, upon his death, that wherever 

and £133 68. 8d. to be borne by ^ts provided ^^, words "twenty-one years occimed in the 

by Parliament. At the time of his retirement C. 7?^ *^ hadbeen erased and « five substi- 

was less than sixty years of age, and he had not *^ted. The Ooint, npwi proof of theae fajU. 

become incapable from sickness, age, or infirmity, O'^®'®^ ^% ®5J^'^^ Y'^'^V^ ^ ,?^^t> i^^ 

or injury, of executing his office in person, and gf^*^' ^''^^^SL^f^ ^h «• ^ ?• & M. 

he retired for the puriSse of facUitatiig improve- ^' *2 L. J P. & M. 79) followed Sturton v. 

ments in the manage^nt of the prison The ju»- Whbtlook (or Whelloot) 62 L J. P. 29, 48 L. T. 

tice8havingdeclinedtopaythesumof£4296«.8tZ.; l.^^» *^ ^' *' ^^» *^ '' ^' ^^ 

—Hdd, by Brett, M.R., and Lindley, L. J., Bowen, 8. Execution — Testamentary Capacity.^ 

li. J. doubting, that the Commissioners had juris- If a testatrix has given instructions for her will, 

diction to apportion the annuity granted to 0. in ai^d it is prepared in accordance with them, the 

the manner above-mentioned, and that a man- will will be valid though at the time of execution 

damns would lie to compel the justices of M. to ^^^ testatrix merely recollects that she has given 

pay the amount apportioned upon them. Reg. v, *1^08e instructions but believes that the will which 

Middlesex J J. 11 Q. B. D. 666, 62 I. J. Q. B. 662, 8^® is executing is in accordance with them. 

[48 L. T. 480, 49 L. T. 614 (and, in Court of Parker v. Fblgate - 8 P. D. 171, 62 L. J. P. 96, 

[flrrt instance, 47 J. P. 464, (C JL) [32 W. B. 186, 49 J. P. 808 

Lunatic prisoner — Maintenance of. 4. Execution —Testators Signature — Foot 

See Lunatic. 3. or End.) Where a will covered two pages, and part 

PEmiEOE-Defamation. ^^ * *^^ .P^FVL* sheet of foolscap, and wm 

See Defamation-Privilegb. ' executed at the bottom of the first page, but was 

TVw. i. i>_^j i.- *^«o Signed by the testatrix, in the presence of 

iJocument— Production. ^l^e witnesses and before execution, at the bottom 

1 14^^^*^^^^^^""^^*'^^^' °^ *^® ^^^^ P*^®' P'^^**® ^*^ granted of the 

4, 14, 15. ^^ ^^^ second pages. In the Goods op Wbay 

From arrest— Solicitor— Police court. (Henrietta) - 31 W. B. 476, 47 J. P. 279 



See Contempt of Court. 1. g Execution-Testators Signature-Seal 

From distress— Principars goods on agent's ^jith Initials.^ A testator, in the presence of two 

premises. subscribing witnesses, affixed a seal stamped with 

See Landlord and Tenant. 12. his initials to his will, which was entirely written 

— — Interrogatories. by himself, placed his finger on the seal, and said. 

See Practice — Discovert — Intbrro- "This is my hand and seal:" — Held, that the 

6AT0BIES. 4, 5. will was sufficiently signed by him. In the Gkx)D8 

Letter to solicitor. of Emebson - - - 9 L. B. Ir. 448 

See Evidence. 9. 8* Execution — Witness — Attestatitm 

Marking letters « private "— Prejudicing Clause.-] Where a witness in fact attested a 

fair trial •> ^ tegtators signature, but the form of attestation 

See Contempt of Court. 2. described him as only attestmg the signatures of 

two other attestmg witnesses (the attestation of 
Of Parliament— Exclusion of member. one of whom was insufficient), probate of the will 

See Parliament— Privilege. was granted. Mason v. Bishop 1 C. * E. 21 

PBIVY COUNCIL — Practice— Special leave to 7. Execution — Witness — Attestation 

appeal. Clause — Presumption of due Execution.'] To re- 

See Practice— Privy Council. ^^t the presumption in favour of a will with a 

PBOBATE — Execution — Alien — 24 dr 25 Vict, perfect attestation clause the strongest evidence 

c. 114, and Naturalization Act, 1870.] A will is necessary. A solicitor drew such a will for 

made according to the forms of English law by an himself, and it appeared attested by two witnesses 

alien who, though her domicile of origin was of humble rank. On its being propounded seven 

English, >ya8 domiciled abroad at the time of and a half years after date, one witness swore. 
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but not ftmHstdj, that the tettalor ngaed hii 
nMU: before the nitaaaea, while the other >woce 
thmt mt the time he mgaed the will the leatator'i 
name wu not nzoed. The Comt, not leljiug on 
the loeinor; of th£ Utter, acted oa the prenuop- 
tion in bvtntr of doe esecntion, and declared the 
will well prared. O'HBAtiHEB v. O'HueHEa 

[11 L. B. It. 117 

S. GraiU — Ezeador aetnrdiiig lo lit 

TtMir.J A tertator b; hia will Kud. " I appoint 
B. H. P. and J. E. W.," but did not itate in 
what eaparatj he appointed them. He alao 
heqneathed legscies to " each of mj execoton,'' 
and gB>e to hia " laid execotiHi " the leaidue of 
hil propertT, with certain directioiu aa to it. 
The Court Acid, m<oa motion, that bj the wonla 
of the will B. H. P. and J. E. W. were appointed 
execntota. uid granted ptoliate to them aocmd- 
ingly. Ik the Uciodb or Bbadlkt • P. D, ZU, 
[H L. J. P. 101. IT J. P. tei 

9. Grant— Probate of WtB Ahmad— Pro- 

baU of Codieaj] If a will has been proved 
abroad, probate of the codicila, if any, mnit be 
granted bj the Court which granted probate of 
the will. Ix THi Gooua or Lircv C. Muxes 

[S 1. D. 167, M L. J. P. B3, SI W. K. 966 

10. . Ordn/— TwD WaU-^mnt mil dit- 

ponng o} foreiqa Atteti — Sub»eqaetd w3i difpormg 
of Pntperty in IrdanA — /neorpora/um — Bie- 
eoior*.] A. and B. mode a joint will, diapoalng 
of property in the United Stales, and appointing 
executors. B. afterward* made a will, referring 
toandrecogniiing the joint will, and diaponng of 
property in Ireland, and appointing oUier eie- 
cotors. The Conrt refoaed to the execntorB of 
B.'« will probate of that will alone, hot granted 
tbem probate of both wills, reaerring the rights 
of the exucatora of the joint will. Flbtciux 
(Habt Ami) la thk Uoodb or 11 L. B. Ir. Ue 

11. Oninl— Tioa Wmt—Probaii in Bu- 

pHealel A testator left two wills, one dealing 
with hiB own estate, the other limited to property 
vested in him aa tniil«e. The Court ordered that 
both wills should be included in the same pro- 
bate, bnt that a duplicate copy of the probate 
should be issued to each setof eiecntora. I>thb 
Uoot«orCLADa - « V. £. 9St, 47 ). P. 86S 

IS. PraeHee ^- In/aiU* — Guardian ad 

lifem.] When a will is disputed by a gnardiaii 
ad litem ou behalf of infants, the Comt of Pro- 
bate has power to inqnire whether the snit is for 
their benefit. Pebcival v. Cbobb - 7 P. D. SSI, 
[GS L J. P. 16, U J. P. 799 

IS. PraUict^Proof in solemn Form- 
Cod* — Betidvarg Legatee under prior WiUS] The 
mle and practice by which a party may compel 
proof of a will in solemn form, without liability for 
costs, do not extend to e, reeiduary legatee under 
a prior will. Uocklet p. Wtatt 7 P. D. S39, 
[91 L J. P. «. 47 L. T. »», 48 J. P. 798 

14. Prarfice— Trfai— fliffM to TriaX by 

JuTU— Probate Ad, 1957 (20 A 21 Firf. e. 77), .. 85 
— Gen. O. JXivl., TT. 3, 36.J In an action by an 
eiecnlor to establish a will, the heir-at-law waa 
cited. The Plaintiff gave notice of trial W jury. 
The action was twice tried by a special jury, 
before Sir J. Uaonen, and in each ease the jury 
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disagreed and were discharged. Ttie FUntiff 
havuig set tDe action down tar trial again befbiB 
■ apeirial jniy, tbe Defendants ^q)Ued tar special 
directions as to tbe further triaL Sir J. Haniien, 
the heir-at-law appearing and notoppoai^ oMde 
an order that the action sbonld be tned by a judge 
without a jmy. The Plaintiff appealed .—BM, 
that the case was one where, nutei aO Jt 21 Viet 
c 77, a 35, as tbe heir-at-law did not aA for a 
jnry, the Judge could before tbe Judicalam Act, 
wrthont aoy consent, have radered tbe aotioD lo 
be tried without a jtny ; that a dkoioe of the 
mode of trial under O. xixti^ r. 3, did not M- 
einde the application of jnle 2S, and that tbe 
judge therefore had jurisdiction to make the 
Older appealed fpom : — Bdd. ttirther, that tboo^ 
tbe order was subject to appeal, the Goort of 
Appeal would not interfere with the discretiiui of 
the Jodge except in a strong case, and that hoe 
there was no gtonnd for holding that hia diacre- 
tion had been wrongly exercised. Be HoOEDur. 
BnaconrE v. HouBDtrr ■ P. D. IDS, BS L. J. P. 
[77, 46 L. T. KM, SI V- B. 7SS (OA.) 

15. Besmnaalioit — Betraelalitm of — Eie- 

rulor, additional, amoialal by Cbdiol— 20 A 21 
Fietc- 77.*- 79.] E-bybis wOlappoinled hiswife, 
brother, and two rasters his executors, and bj his 
codicil appointed his wife together with J. Joint 
executors. The wife took out probate but died dur- 
ing the administration of the estate. Theotherexe- 
cntois, with the ciceptionofasister. had renounced 
' An application being made to giant probate to 
: the sister who bad not renomiced, or, in tbe alter- 
' native,to permit J. to retract bis reuunciation and 
prove : — Held, that J. could not be allowed to 
retract his renunciation, but that the sister who 
'. had not renounced was entitled to prove, for the 
appointment of executors b^ the will was not re- 
voked by that of tbe codieU. In tbb Goods or 
' Elmslet - - - -49L.T. ISt 

Execution — Att«stadon clause of oodicil — 

Inoonsistency of. 

See Wnj. — Mistake. 2. 

locOTporation of papers. 

See Wux — IBCOBFOKITID DOCUMSSTV. 

Payment ont of Conrt — Petitiooer eubUed 

' under wilL 

I feEvmEHCE. 1% 

■ BevDcation of— Adminiatration. 

Unqoalified person acting as solicitor in 

obtaining. 
I See BouciTOB. 16. 

nUJBATS DUTT — Partnership ossete — Coaver- 

I jSee Bevekte. 9- 

PBOGTOB — Unqnalified person actii^ aa, in ob- 
I taining probate. 

I See SouciToa. 16. 

PBODrcnov o? jxmmBm. 

See Pbacticb — Disootebt — Doocxemts. 

PKOPIT A PSXVDBZ — In alteno lolo — Usage- 
Perpetuity. 
See FiSHEBY. 2. 

PSOHIBITIOH— To Local Government Boatd — 
Appeal from urban authority. 
See PcBLio Ueai/ib Acts. 14. 
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PBOKISSOST HOn. 

' Bee Bill or 

PBOIIOTBB — Company — Formation— Solicitor. 

See COMTiKT — Pbomoteb. 
PBOOI' or XAHKRTTFtCT. 

See BANKBUProT— Proof. 
PBOSZCUnOV — Companj'B officers — Petition for 

See CoHPiifT— Winding-up. 27. 



JBOIBOTZD TEA1I8AOTI0B— Notice of act ot 
baokraptoy- 
Sm BAHIBOITCr — Pbotbctbd TaAHB- 

rttBLIO OABXISK. 

See CASBms ; 

Railway Cobpant, 
FUBIia HEALTH ACW — By-law — Pleaatre 
Groand^Slraying Foirk— PitWic Health Act, 1875 
(38 * 39 Fief. 0. 55). i. 164,] One of the by- 
laws miMie by a local boarf for the regulation of a 
pleaaore ground provided that "a person shall 
not canse or Bufier any fowl . . . belonging to 
him, or in his charge, to eoter or remain in the 
pleasure gronnda," the penalty for offendiag 
being £5. The pleasure ground was not fenced 
in BO as to pravenl fowls entering it -.—Held, that 
the by-law was not warranted by the above 
section and was consequently illegal. Tobqdaj 
Local Boabd c. BsiraJi - -ill. P. 184 

2, Compentation— Time for delermining- 

Pablie HeaHh Act, 1875 (38 * 39 Viet, c 55), . 
179, 180, 308.] The Defendants by altering 
roadway under the powers of the Public Health 
Aot, 1875, injured the acoess to the Plaintirs 
house. He thereupon clttimod oompenaahon from 
the Defendants, and appointed an arbitrator. 
The Defendants did not appoint an arbitrator, 
and iheroupon the arbitrator appointed by thp 
Plaintiff awarded to him a certain sum as c^- 
pensation for the injury done to his house. The 
Defendants not having paid this amoont, aa 
action was brought to recover it in which the 
liability of the Defendants to compensate the 
PlainBff was establialied ; but the Defendants 
objected that the action would not lie, on ILr 
ground that the question of liabilty ought to 
have been decided before the amount of com- 
pansation was ascertained . — Held, that the action 
was maintainable, and that the Plaintiff wae 
entitled to judgment. Pkabball v. Bbibelky 
Hju, Local Board 11 ft. B. D. 738, 88 L. J. Q. B. 
[6M,48 L. 1.486,82 T, B. Ml, « J. P. 628 (0 A.) 

8. Contract not utufer Seal but exeeuled— 

Urban AuthorUs—FviiUc Health Ad, 1875 (38 <t- 
39 7<rf. c. 55), «. 173. 174. Sub-s. 1 of a 174 of 
the Public Health Act, 1875, which enacts that 
"every contiact made by an urban authority 
whereof the value or amount exceeds £50 shall 
be in writing and sealed with the common seal of 
Buch authority," ia obligatory and not merely 
directory, and applies to an esecuted contract of 
which the urban authority have had the full 
benefit and enjoyment, and which haa been 
effected by their agent duly appointed undfr 
their common seal.— fi»n< v. WmbleSon Local 



PUBLIC HEALTH AOTB—eonfiiHial 
Soard (4 C. P. D. 48, 48 L. J. 0. P. 207, 39 L. T. 
35, 27 W. R 123) approved. Yodnq v. Rotal 
IiEAUiNQTON Spa (Matob or) B App, Cs«. 817, 
rS2 L. I, Q. B. 713, 49 L. T. 1, SI W. B. 98S, 
{rt 3. r. 660 (HX., E.) 

4. Confroflt under Seal — Agreement to 

rimpn/mUe— Public HeaWi Ad, 1875 (38 <« 39 
Yict. e. 55), M. 173, 174.] An agreement between 
n local Imard and a person, against whom an 
notion to reatrain hia interference with a public 
liighway had been commenced by the local board, 
Ihat the action should be settled by his paying 
ihe costs of the tioard (which exceeded £60X and 
undertaking not to build on the uobuilt laud, the 
lioard agreemg not to proceed further as to pulling 
down the obsboiction, ia not a contract within the 
Public Health Act, 1875, necessary for carrying 
the Act into execution (a. 173) bo as to require to 
l)e sealed with the common seal of the local board 
under a 174 ; and therefore such agreement, 
though not under seal, is capable of being en- 
forced by the board. A'rroaN£V-GEMEiuL v. 
Gaskiu. 88 Oil. S. 887, 68 I. I. Ch. 163. 47 L. T. 
[866, 81 W. S. 188 

S. Jadicci of the Peace — Summary Fn>- 

eeediagt — Jorisdicifon— Pubito Health — Expeniea 
of Sewering Strtet—Pvblie Health Act, 1875 (38 <£ 
39 Vict. e. 55), a. 150.] Upon the hearing of a 
complaint preferred before a police magistrate by 
the urban authority of the district, acting nnd^ 
I. 150 of^the Public Health Act, 1875, to recover 
ihe amount apportioned upon a frontager in re- 
spect of expenses incurred by the urban authority 
in sewering, Ac, a street, the frontager objected 
that the plans referred to in the notice requiring 
him to execute the work shewed that part of tlia 
work, in respect of wbjch upon his failure to 
comply with the notice the expenses were in- 
curred, was executed upon land belonging to 
private owners. The magistrate found as a faot 
that the land did not belong to private owners, 
but formed part of the street when the notice was 
given, and made an order for payment of the 
amount apportioned. Upon an application for a 
writ of certiorari upon affidavits which satisfied 
the Court that the magistrate's finding was con- 
trary to the fact -.-^Edd. that the magistrate 
nevertheless had jurisdiction to entertain tha 
complaint and maho the order, and therefore that 
the frontager was not entitl(d to a writ of cer- 
tiorari.— SbibJIb, per Cave, J., that the applicant's 
proper remedy was to appeal to the Local Govern- 
ment Board, under s. 268 of the Public Health 
Act, 1875, against the notice of demand for pay- 
ment of the apportioned sum given by tlie urban 
authority, and not to appeal against the magiB- 
trate's oider to Quarter Scssiona, Ex parte 
Wakb. Ban. B. Sbeffibld (Beoobder of) 

[11 0. B, D. 891, K3 L. I. H. C. n, 81 V. S. 
[704, 4T J. P. S04 
[AiBrmad by C. A. ; W. H. 1888, p. 163 1 
63 L J. K. C. 1, 82 W. B. 88.] 

(, Meat unjiifor Food ofUan—ExpoiMre 

for note — Purchaee by Cudimter — Seizare — Con- 
demnatirm — LiahUify of Sdler to Penalty — Ptiblie 
Beallh Ad, 1875 (38 * 39 Vict, c 55), se. 116, 
117,] Tlie Respondent, a buteher, exposed tor 
sale part of a cow which had died of disease, and 
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food, aod aome daye ofterwarda at the request o[ 
tbe Appel1ant> an inspector of auiaaaoeB, haoded 
it over to bim. and it vaa condemned b; a justice 
as unfit for the food of man -.—Held, that the 
meat WM not "bo seized" and condf^nrntKl as lh 
prescribed bj b». 116, 117, of the Public Health 
Act, 1875, and theiefore tlie Beepoudeut was not 
liable, aa tijc person to wbom the eauie " did be- 
long at the time of the exposure for sale," to a 
penalty under s. 117. Vuteb «. Hind 

[to Q, B. D. 63, 52 L. J. K. C. 93, 4S L. T. 
[359, 31 W. B. 198, 4T I. P. STS 

7. New Street, Level, Width and Cimitruc- 

lion of—PiiUie EeaWi Act, 1875 (3B 4 39 Vict, 
e. 55 ,t.i57—By-Utv!t under e. 157. ;i The Public 
Haalth Act. 1875, a. 157, enables an urban autho- 
rity to make by-lawa with respect (inter alia) to 
the level, width, and construction of new streets: 
— Held, affirming the deeiaion of the Court of 
Appeal, that the words "new strectB " in that 
section are not confined to streets constructed for 
the firat time, but apply also to an old highway, 
formerly a country lane, which has long been a 
"street" within the interpretation clause (s. 4) of 
that Act, and which by the building of houses on 
each aide of it has recently become a street in tha 
popular sense of the term. 

A by-law made by an urban authority under 
that section provided tliat every now street should 
be laid out and formed of such widtli and at such 
level aa the urban authority should in each case 
determine :— HeU, reversing the decision of the 
Court of Appeal, that " width " in a. 157 of the 
Public Health Act, 1875, and in the above by- 
law, meant width of roadway, and not width be- 
tween houses on each side of the street ; and that 
the urban authority were not entitled under the 
above by-law (or any other of their existing by- 
laws) to disapprove of and pull down houses m 
the course of erection in a new street on the 
lear the 



8, New Street— Ftiblie HeaWt Act, 1848 

(i 1 <fc 12 Fid. c. GS), B. 2— tocai Government Act. 
1858 (21 <t 22 Fid. c 98), t. Si— PMic Health 
Act, 1875 (38 4 39 Vict, c 55). »«. 4, 157.] The 
owner of a piece of garden ground abutting ou 
one side of a lane 6 feet wide and 250 feet long, 
which was admittedly a " street " within the 
above Acts, built 6 cottages thereon, but standing 
15 feet away from the lane. By the by-laws 
made by the urban sanitary authority of the dia- 
triot, new streets were required to be 18 feet 
wide. The owner having been convicted by the 
justices of laying out a new street not complying 
with the by-laws : — Beld, that the conviction 
must be quashed, foe the mere building of thi 
cottages did not convert the land into a " new 
street." Williaus v. Pawtuna ■ 48 L. T. 672, 

[47 J. P. 486 

9. Notice of Aetioa—^% & 39 Via. o, 55, 

(. 264^^0(1011 for Becmery of Land.i Sect. 264 
of the Public Health Act. 1875— which enacts 
that no writ or procesa shall he sued out against 
any local authority for anything done or int«uded 



?1TBII0 HEALTH AOTB—contitnted. 

to be doQe under the provisions of the Act nntil 
one month after written notice of action, Ac-, and 
that any person to whom any such notice of action 
is given, may tender amends to the Plaintiff with- 
in one month after the service of such notice — 
does not apply to an action for the recovery of 

land. F0AT(or HoUJEB) C. MABaATE(HAYOBOF) 

[11 «. B. B. S99, 52 L. J. Q. B. 711, 47 J. F. S35 

10. Notice of Action— Thing dtme under 

Frovitloai of Act — Action for Money paid under 
Mitlakeof Fact— 38 A 39 Vict. C.S5, 1. Wi.^i The 
Plaintiff Co. being owners of Uud abnttinK on a 
certain lane, were required by the IJefendMila, 
who were the urban sanitary authority, to exe- 
cute ceilaio works thereon, pursuant to ti^eabore 
Act, but failed to do them, whereupon the Da- 
feudants did the work, and clmrged the Plaintiffs 
with their share of the expense, which the Plain- 
tiffs paid. Both parties believed that the iano 
in question was not a highway repairable by the 
inhabitants at large, but it was afterwards dis- 
covered that it was such a highway, and that the 
Defendants were therefore not entitled to require 
the execution by the Plaintiffs of the speoiiied 
works, whereupon this action was brought by the 
Plaintiffs to recover the sum so paid by them. 
Notice of action was given a month before the 
writ waa issued, but more than six months after 
the payment was made ; — Hdd. that the action 
could not be maintained, for it waa brought more 
tiian six months after the cause of action had 
accrued. Bud the cause of action was something 
" done er intended to be done or omitted to be 
done under the provisions of" the Public Health 
AcL MotuiHD By. tki. V. WrraisoTON Local 
Hoard 11 Q. B. B. 788, 52 L. J. 0- B. B89, 

I [49 I. T. 489, 47 J. P. 789 (C.A) 

11. Naiiajiee—3S & 39 Vict. c. 55. *. 91, «ii6- 
8. 4 — AeeMmitlation or depotit n " JVuisuMCfl or in- 
jarioa* to Ueatth"—AbKence of lajury to HeaM.] 
Bys. 91of the Public Health Act, lg7.'>. "any 
accumulutioii or deposit which is a nuisance or 
injurious to health shall be deemed to be a nui- 
sance liable .to be dealt with summarily under 
the Act : — Ildd, that an offence within the sec- 
tion was committed where the accumulation 
emitted offensive amella which inteifered with 
the personal comfort of persons living in the 
neighbourhood, bat did not cause injury to 
he^th. — Great Weitem By. Co. v. Biahov (Law 
Rep. 7 Q. B. 550. 41 L. J. M. 0. 120, 26 L. T. 
905, 20 W. a. 969) distmguished. Bishop Acce- 
UlSb Local Boabs v. Bis&op Acoslanu Ikom 
Co. - 10 Q. B. V. ISa, B2 I. ;. K. 0. 38, 

[48 L. T. 22S, 81 W. B. 288, 4T /. P. SS9 

12. . Ntiitance. Power of Jiutice» to order 

SvedjU Work» for Abaiemeat o/— Pu62te BetOlk 
Act, 1875 (38 A 39 Vict. c. 55), m. 94-96.] A 
water-closet in the centre of a house beiug a 
□uisanoe, the sanitary authority gave notice to 
the owner of the house under the 94th section <rf 
the Public Health Act, 1875. to abate the nuis- 
ance, and for that purpose to remove the said oloast 
from the ceulie of the house and place the same 
Dear an outer wall where there might be efficient 
ventilation, and to fix the soil-pipe outside ths 
walls. The owner making default in so doing,. 
justices tbereupon, under s. 96, ordered him to do 
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the things above specified : — Held, that they had 
jurisdiction under the 96th section to make the 
order.—^ parte Whitchurch (6 Q. B. D. 545, 
50 L. J. M. C. 41, 29 W. R. 507, 45 J. P. 392) 
distinguished. Ex parte SAiTin)ERS 11 Q. B. D. 
[191, 52 L. J. H. C. 89, 81 W. B. 918, 47 J. F. 684 

13. Paving Expenses — " Oumer ** — JBocfe- 

rent — Building Lessee — Apportionment of Expenses 
—Public Health Act, 1875 (38 & 39 Vict, c. 55), 
M. 4, 150 — Local Act."] By a local Act certain 
paving expenses were authorized to be charged 
upon the owners of adjoining lands, the word 
** ofwner " being defined as " the person for the 
tiiiie being receiving the rack rent of the land 
... or who would so receive the same if such 
lands . . . were let at a rack rent." "Rack- 
rent " received the same definition as that given 
by the Public Health Act, 1875 :—Held, that a 
lessee of lands under a building lease for 999 
years at a ground rent of £26, who had not as yet 
erected any buildings on the land, was the 
" owner " of the lands within the Act. 

The local Act provided that the corporation 
was to ascertain and settle the proportion in 
which such expenses were to be apportioned : — 
Held, that an apportionment approved by the 
corporation was not rendered invalid by having 
been subsequently corrected by the surveyor to the 
corporation. St. Helen's (Mayob op) v. Riley 

[47 J. P. 471 

14. Paving Expenses, Recovery of — Public 

Health Act 1875 (38 & 39 Vict. c. 55) ss. 150, 257, 
268 — Appeal to Local Government Board — Prohi- 
bition ] Under 38 & 39 Vict. c. 55, s. 150, notice 
was given by an urban authority to the owner of 
premises fronting a street to pave part of it, and, 
on his default, the authority executed the work, 
and their surveyor gave him notice of apportion- 
ment of the expenses for which the owner was 
liable, and demand was made upon him for the 
amoimt. — Under s. 268, he, deeming himself ag- 
grieved by the " decision ** of the authority, ad- 
dressed a memorial by way of appeal to the Local 
Grovemment Board, stating the grounds of his 
complaint. — On a rule for a prohibition to the 
Local Grovemment Board : — Held, that an appeal 
lay by the memorial to the Local Government 
Board, and that no prohibition ought to be 
granted. Reg (or Penarth) v. Local GtOvern- 
MENT Board 10 (t B. D. 309, 52 L. J. H. C. 4, 

[48 L. T. 178, 31 W. B. 72, 47 J. P. 228 (C.A.) 

16. " Street '^—Justices — Public Health 

Ady 1875 (38 & 39 Vict, c. 55), ss, 4, IfiO— Finding 
of Fact by Justices.} By s. 4 of the Public Health 
Act, 1875, " in this Act, if not inconsistent with 
the context, the following words and expressions 
have the meaning hereinafter respectively assigned 
to them," and (amongst other definitions) " street 
includes any road," &c. By s. 150, " where any 
street within any urban district (not being a 
highway repairable by the inhabitants at large) '* 
is not sewered, paved, and channelled to the 
satisfaction of the urban authority they may give 
notice to the owners of the adjoining premises to 
sewer, &c., the street, and on failure to comply 
with the notice the urban authority may execute 
the works themselves, and recover the expense 
of 60 doing from the suljoining owners in a sum- 



PTTBLIC HEALTH ACTS— cmtinued, 
mary manner. Summary proceedings having 
been taken by an urban authority to recover, 
under s. 150, the expense of sewering, &c., a road 
within the district which was not a highway re- 
pairable by the inhabitants at large : — Hdd, that 
it was a question of fact for the justices to deterr 
mine whether or not the road was a street within 
s. 150, and that they were not bound to find as 
matter of law that it was a street by the terms of 
the definition in s. 4. Maude v. Baildon Local 
Board 10 Q. B. D. 394, 48 L. T. 874, 47 J. P. 644 

16. Street not repairaUe by Ivhabitants at 

large—Works precedent to Declaration as a High- 
way — Discretion of Local Authority — ** Flagged " 
— '* Wood Pavement ''—38 & 39 Vict, c, 55, is, 150, 
152.] Sects. 150 and 152 of the above Act are 
not correlative. 

In order that a street, not repairable by the 
inhabitants at large, may be declared by the local 
authority to be a highway so repairable, each of 
the works mentioned in s. 152 of the Act must 
have been executed to the satisfaction of the 
local authority. 

Sect. 152 does not confer upon the local autho- 
rity any discretion as to which of the works 
therein specified they will require to be executed, 
but their discretion is limited to their being sat- 
isfied with each description of the work done. 
Semble, " flagged," in s. 152, means paved with 
flagged stones, not merely kerbed. Semble, also, 
that wooden pavements are not within the section. 
Att.-Gen. v. Bidder - - 47 J. P. 263 

Contract under-r-Construction. 

See Contract. 7. 

Drainage — Power of Local Board to stop 

nuisance. 

See Nuisance. 4. 

Drainage — Right of Local Board to send 

sewage into adjoining district. 
See Nuisance. 1. 

Highways. 

See Highway. 2, 4, 6, 7. 

PUBLIC POLICY— Agreement by candidate for 
public office. 
See Contract. 13. 

Invalid trust. 

See Will — ^Invalid Trust. 

Maintenance of action. 

See Maintenance of Action. 

Kestraint of marriage. 

See Restraint of Marriage ; 
Will — Condition. 

Restraint of trade. 

Ses Restraint of Trade. 

PUBLIC PBOBECUTOB— Fiat of- 

libel. 

See Criminal Law. 15. 
Practice — Mandamus. 

PUNCTUATIOK— Statute. 
See Statute. 2. 

PUNI8HMEKT— Of pupU. 
See Assault. 2. 

PUBCHASEE— Sale of gin to prejudice of. 
See Adulteration. 1.' 
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station. When the house had be^i built sixteen yean^ 

Q. the company put up a screen opposite the Plain- 
tiffs windows to prevent his acquiring an easement 

QTTABTSB SESSIONS — ^Appeal to — Grounds of. of light and air. The Plaintift brought an action 

See Sessions. for injunction to restrain the company from inter- 

QUEEH'S BEHCH DIVISION - Jurisdiction - [ering with his light and aiis and moved for m^^^^^ 

Sureties for good behaviour. ^"^""^^ injunction till the hearmg :~H6W (re- 

iSee JuBiSDiCTiON 2 versing the decision of Bacon, V.C), that the 

' Plaintiff had no equity to restrain the company from 

QTTEENSLAND — ^Law of. taking measures to prevent prescriptive rights from 

See (Colonial Law. 12. being acquired for windows lookins upon their land. 

QUIA TIMET ACTION— Indemnity against future ^® injunction was therefore refused. Notion v. 

liability. London and North Western Railway Co. (9 Ch. D. 

See Tbustee. 8. ^2^) *°^ Swindon Waterworks Co. v. Wilts and 

^<.*<r«« ^ X i. T> Berks Canal Navigation Co. (Law Bep. 7 H. L, 

QTTIET ENJOYMrar— Ck)venant for-Decree m ^97) considered. Bonner v. Great Weotern 

«imty— Disturbance. By. Co, 24 Ch. D. 1, 48 L. T. 619, 32 W. B. 190, 

566 Covenant. 4. [47 X P. 680 (CA.) 

6. Bailway Clauses Act — Level crossing — 

Cattle of Plaintiff killed whilst straying on to the 

line — ^** Public carriage road" — "Farm road" — 

jy Plaintiff held barred by acquiescence, having used 

^' crossing for twenty years without complaint — 

.«T>«Tma r« . . « vuxv, « Bailway Clauses Act, 1845 (8 & 9 Vict c. 33), 

BABBITft-Trappmg m « rabbit-holes." gg. 39, 40, 52, 53, 60. Barclay v. G. N. of Soot- 

8ee Ground Game Act. i^^d Ry. Co. - - 10 C. of S. Cto. 144 (So.) 

BAILWAY COMPANY — 5t7Z in Parliament— 6. Railway Clauses Act— Mines— Right 

Costs of Prmwtinq — Capital— Co.'s Clauses Act, to Support — Superfluous Land — 8 & 9 Vict, e. 18, 

1845 (8 Vict. c. 16), s. 100.] Where a railway s. 127—8 & 9 Vid. c. 20, ss. 77, 78, 79, 81.] 

Co. is promoting a Bill in Parliament, the directors Where a Bailway Co. purchases compulsorily land 

are not entitled to be indemnified out of the capital without the subjacent minerals (under the powers 

of the Co. against the costs of promotion where the conferred by ss. 77-79 of the Bailways Clauses Act, 

private Act of the Co. does not sanction the appli- 1845), the owner of the minerals may, as agfunrt 

cation of the capital for such a purpose, even though the Bailway Co., work them to the fullest extent, 

three-fourths 01 the shareholders may have con- provided he do so in a proper manner, ''and ac- 

curred in the resolution for the presentation of the cording to the usual manner of working such mines 

Bill, and the same is presented in compliance with in the district." Where such land is sold by the 

the provisions of the Whamcliffe standing order. Bailway Co. as superfluous land, the purchaser has 

Caledonian By. Co. v. Solway Junction By. only the same rights as the Co. had, and therefcnre 

Co. - - - 44 L. T. 626, 82 W. B. 164 cannot maintain an action for damages against the 

2. Borrowing Powers-Debenture Stock- ^^^r of the minerals for so working them as to 

Mortgages-Priority^^ The decision of the Court ^^ 'iJ^B^^S^^'Ta b'Sm'It L T wY 

of Appeal, report^ (sub nom. Harrison v. Com- ™%^i % ^^^ sfw B Ml ^^ tl J P 7M 

wall Minerals Ry. Co.) 18 Ch. D. 334, 51 L. J. Ch. L*® ^' ^' ^'^ ^^ ^- *' ^^' 00* , 47 J. P. 788 

98, 45 L. T. 498, aflirmed. Fknton v. Habrison 7. Regulation of Railways Act, 1873 (36 

[8 App. CaB. 780, 49 L. T. 872 (H. L., E.) * 37 Vict, c 48), s. S— Arbitration— AareemerU 

8. Contract-TJUra Vires -Charge for 'iT^ ^ndingj' by Special Act- Re/er^- 

Weighing Goods Carried by RaUway Co.-] A rail- ^l^ f ^vn^er-Cmiditton Prec^tU- 

way company carried coals on their line for the De- P^^^^on.] By the H. By. Co.'s special Act, an 
f endants, who were 
them at the Defendants' 
siding at one of the company 

lowed the Defendants, in coIeoiucx a, viwu v^i L/ayiuK a i a xv -i a. x-.i_ •• * x. * 

specified reasonable charge, to weigh out the coals JP^^P^^*® ^^ raUways, &c., to the satisfaction of 

tScustomersbyamachinebelongingtothecompany ^® respective engmeers of the three Co^, or m 

placed in the station yard. The Company had nSex- ^"^®. °^ their difference to the satisfaction of an 

press statutory power to make changes for the use ^^"^^^ ^,^ ^^'a^h^ ^^ ^°f? ""^ ^?' 

k their weighing-machines :-B^, that the Bj/lause 2 the Ml and G. C0.8 agreed to mamtam 

charges were not uUra vires, and the company could TAT *^® ^J^newhen completed By clause 18, 

maintain an action to recover them from the De- ^ d^erences between the Co.s as to carrymg mto 

fendante. London and North- Western By. Co. f f* the prov^ions of the apreement were to be 

V. Price - 11 Q. B. D. 486, 52 L. J. d. B. 764 ?o^q"T ^^ w! ^^* * v ^^^t^*^f ^ ^^ 

* ^ '^^ 1859, by a single arbitrator, to be appomted by the 

4. Easement over Railway — Adjoining Board of Trade if n6t agreed upon. The H. Co. 

Landowner — Interlocutory Injunction.'] The applied to the By. Commissioners for an order 

Plaintiff was owner of a house, some of the win- enjoining the M. and G. Co.s to perform their part 

dows of which overlooked apiece of land belonging of the agreement. The H. Co. alleged that the 

to a railway company, and used as a goods yard of a line was conq)leted, but did not allege that it tras 
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completed to the engineeis' satisfaetioii. The 
G. Co. alleged in their answer that the railwa; 
had not beea completed with proper sidings, &c,, 
to the engineers' satisE&ction, and that it waa a 
difference to be detenniaed by a eingle arbitiator 
niider the agieement ■.-^Eeld, that the matter naa 
not a difiereace between the Co.s within cl&ose IS, 
but was entirely within clanaa 1, and that the 
ComjniBsianers had no jurisdiction until t^e en- 
gineers' certtficate had been giren: — SeW, further, 
DT Smith, J., that the woids of the Act " made 
bindiag," merely gave the agreement a statntorj 
yalidity, and did not confer a etatatory obligation 
npoji the Co.a ; bo that the provision repairing 
difierences to be referred was not a " pronsion of 
anj general or special Act " within s. 8 of 36 & 
37 Vict c. la. Gebat WEffrEBS Br. Co. e, 
HaLEiowmi Bt. Co, (or Hujbbowen By. Co. v. 
Great Westbbn Bt. Co.) 

[02 I. J. 4. B. 4T3, 4B L. T. 710 
[1 Hav. ft Km. 2S4 



for fortBardiitg — Throagh ICate — Intermediaie 
Baiiaa^ Ci>n>iiany, vthdher eatiOtd to require 
IhTOugh BaU for Tragia to and from Termini oj 
their oum line.'] By s. 2 of the Bailway and Canal 
Traffic Act, 1854, every railway company shall 
afford all reasonable facilities for the receiving, 
forwarding, and delivering of traffic upoti its 
railway whether belonging to or worked by such 
company, and by b. 1 1 of the Begnlation of Bail- 
waya Act, 1876, the facilitiee io be so afforded are 
declared to be and shall include " the due and 
reasonable receiving, forwarding, and delivering by 
every railway cimipany at the request of any other 
aueh company of Ihrongh traffic to and from the 
railway of any other such company at through 
rates." The Centra! Wales Railway Co. apphed to 
the Bailway Comnusaionera for an order under s. 
11, allowing through ratee in respect of the traffic 
in certain goods between Chester and Haverford- 
west, the route clainied being from Chester, over 
lines owned or worked by the Ijondon and North 
Western Bailway Co., and over the applicants' 
own line, which was worked by the aanie company 
under an agreement with the applicants, and 
thence to Haverfordwest over the Great Western 
Co. 'a line, wliich was worked and owned exclu- 
sively by that company, and v^ versa from Haver- 
fordwest to Charter. The applicants had no 
rolling stock, amd did not work tJieir railway, but 
mainlined and managed their line, and collected, 
forwarded, and delivered their own traffic, the 
whole of the staff at their stations being employed 
and paid by tbem, and subject to their orders :— 
field, that the traffic was " thiongh traffic to and 
from" the applicants' railway, and that the appli- 
cants were a railway company entitled to reqaaat a 
through rate in respect oi such traffic, within the 
meaning of s, 11, and therefore that the Bailway 
Commissioners haid jurisdiction to make the order, 
Gbbat Westxbn Bailway Co. v. CsNTOAb 
WiLM Bailway Co. (or Centbal Wales Bail- 
wai Co. V. Gbeat Westebn Bailway Co.) 

[10 Q. B. V. 231, E2 L. J. Q. B. 211^ 

[4S L. T. SSi, 31S ; 31 W. B. S21^ 

[4 Bav. & lUa. 110. 



RAILWAT emaim— continued. 

TragSa XantuemeTd — Special Con- 
ation — Baiheay and Canal Traffic Act, 1854 
(17* 18 FicLc. 31), 1.7— dUemat^Baien.'] A 
iish merchant delivered fiah l/i a railway company to 
carry upon a signed ooulract relieving the company 
fish delivered by him "from all liability 
or damage by delay in transit or from 
whatever other cause arising," in consideratioa of 
;he rates being one-fifth lower than where no such 
imdertaking was granted ; the contract ia endure 
for five years. The servants ol the company 
iiccepted the fish, although from pressnre ot 
business they could not carry it in tune, for the 
intended market, and the fish lost the market ; — 
Slid, reversing the decision of the Court of Appeal,' 
that upon the Tacts the merchant had a bona fld« 
option lo send fish at a reasonable rats with lia- 
bility on the company as common carriers, or at the 
lower rate apon the tanns of the contract ; that the 
contract was in point of fact just and reasonable 
within the Bailway and Canal Traffic Act, 1854, 
s. 7, and covered the delay ; and that the company 
were not liable for the loss. Mahchesteb, Sbsf- 

FIELD, AND LiNOOLNSinBE BaILWAT CO. V. BROWN 

[B App. Oai. TDS, 8S W. B. 207. (In G. A. tub. nom. 

[Brown v. K. S. ft L. By. Co., 10 Q. B. B. 210 

[SS L. J. 0. B. 1S2, 48 £. T. 473, SI W. B. 491, 

[47 J. P. 488) (H. L., B.) 

10. " Working EzpenKi "—." Proper oul- 

goingt " —BaOaay do.'i Aet, 1867 (30 * 31 TieL 
c. 127), M. 4, 23.] EoEing-stock waa sold by the 
C. railway Co. to a waggon Co., who let it liaiik to 
the C. Co. for five years at a rent, on the terms of 
the stock becoming again the C. Co. 'a property at 
the end of the five years, when the purchase-money 
and interest had been repaid in the form of rent, 
The Coort of Appeal held this a legal sale and re- 
hiring. Under a. 4 of the above Act a receiver of 
the C. Co. was appointed, and sums were paid to 
him which represented rent of some rolling-stock 
hired of the C. Co. by another Co., and proceeds of 
the sale of more stock. This money having been 
claimed by (1) holders of debentures created after 



working expense" and a " proper outgoing " 

vitnm a. 4 of the Act, and therefore entitled to 

iriority over the debenture-holdera' claim. Se 

:k)BMWALL Minesals By. Co. IS L. T. 41 (CX) 

See also Carsxeb— Goods 

Cahbieb— P( 



— Employers' Liability Act — " Railway." 

See MAflTKB AND Skbvamt. 12. 

— Liability for negligence. 

See NESLiaBNOE. 

— Liability for paving expenses. 

SeeMETBOPOUB. 2. 

— Bailway carriage — Gaming in — " Open and 

C'llie place." 
Vaobant Atrrs, 
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SAFE — Evidence — Contradictory statements. 
See Criminal Law. 8. 

Girl between twelve and thirteen. 

See Cbiminal Law. 28. 

SATES — ^Borough — Expenses of Election Court — 
Mandiunus. 
See Municipal Cobforation. 4. 

Cimrch. 

See Chuboh Rates. 

Covenant to pay. 

See COTENANT. 10, 11. 

— ^ Highway. 

See Highway. 6, 7. 

-^— Improper expenditure of — Injunction. 
See Testby. 

Mortgage of — ^Interest in land — ^Mortmain. 

See Chabtty. 6. 

-^— Municipal. 

See Municipal Corpobation. 7, 8. 

Occupation by liquidator not beneficiaL 

See Company — ^Liquidatob. 3. 

— Poor rate. 

See Foob Bate. 

Through traffic — Forwarding. 

See Railway Company. 8. 
Water rate. 

See Water Rate. 

BEASONABLE AND PBOBABLE CATTSE. 

See Malicious Pbosecution. 

BEASONABLE EXGTTSE — Non - production of 
receipt for rent. 
See Bill of Sale — Rebtbaining Sale. 

BEGEIPT — By executor— Payment to third party. 
See ExEOUTOB — Liabilities. 3. 

Sale of goods — Special conditions. 

See Sale of Goods. 3. 

BECEIVEB. 

See Pbactioe — ^Reoetveb. 

BECITAL. 

Notice of trust — Title — Objections to. 

See Vendob and Pubchaseb. 12. 

BEDTTOnON OF CAPITAL. 

See Company — ^Reduction op Capital. 

•EHTBY— Breach of covenant. 

See Landlobd and Tenant. 20, 23. 

- Mortgage deed — Bankruptcy of mortgagor. 
See Bankbuptoy — Jubisdiction. 2. 



BEGISTBATION— eontmuecl. 

Deeds — ^Expunging registration. 

See Deed. 2. 
Mortgage deed — Priority — Notice. 

See MoBTGAGE. 21. 
Resolutions for liquidation — Creditor 

posing. 

See Bankbuptcy — Liquidation. 

Trade-mark. 

See Tbade-mabk. 3, 4. 

BE-HEABING — ^Bankruptcy — ^Limit of time. 
See Bankbuptcy— Appeal. 2. 

BELEASE — Of surety. 

See Pbincipal and Surety. 



See Practice — ^Befebee. 

BEEEBENGE— To arbitration. 
See Abbitbation. 

BEOISTEB— Members of company— Rectification 
— ^Delay. 
See Company — ^Pbobpeotus. 3. 

BEGISTBATION— Bill of sale. 

See Bill op Sale — ^Bbgistbation. 

' Composition resolutions. 

See Bankbuptcy — Composition. 3-6. 
— Copyright. 

St« COPYBIGHT. 



op- 



2. 



2-7. 



Power coupled with a duty. 
See PowEB. 7. 



BEMEMBBAHCEB OF GITT OF LOBDOH — 

Office of — ^Removal from 
See Custom. 1. 

BEMOTEHESS — Of damage. 
See Damages. 9, 10. 

BEMOVAL — Of pauper — Settlement. 
See PooB Law. 4, 6. 

BEMUKEBATION — Director. 

See Company— DntECTOBS. 6. 

BEKEWABLE LEASE. 

See Landlobd and Tenant. 21, 22. 

BENT — Agreement for lease — Minimum rent. 
See Landlobd and Tenant. 1. 

Agreement for use of room and power— De- 
struction of tenement. 
See Landlobd and Tei^ant. 17. 

Apportionment — Landlord and tenant. 

See Appobtionment. 1. 

Distress for. 

See Landlobd and Tenant. 1, 9-12, 
25, 27. 
Nominal — " Rent having no money value." 

See Conveyancing Act. 3. 

Uncertain — Fluctuating. 

See Bankbuptcy — ^Distbbss. 1. 

Water rate — " Annual rent," how estimated. 

See Wateb Rate. 2. 

BEHT-CHABOE— Gran< of lands subject to Bent- 
charge in respect of use of occupation Roads and 
Sewer — Roads becoming repairable by inhabitants 
at large, and Sewers vesting in Highway Autho- 
rity.^ A rent-charge issuing from certain lands 
was granted in respect of the use of private occu- 

f)ation roads adjoining such lands, and of a sewer 
aid down under one of the roads, the grantor 
covenanting to keep both roads and sewer in repair. 
The roads afterwards becataie highways, repairable 
by the inhabitants at large, and the sewer became 
vested in the local authority, who discontinued it : — 
Heldf that the rent-charge was not thereby deter- 
mined. Mebbett 1?. Bbidges - 47 J. P. 776 

2. Validity— Perpetuity.'] Where in a 

deed of grant of land there was a clause that a 
rent-charge should be paid by the purchaser, his 
heirs or assigns, to the vendor, his heirs or assigns, 
if the purchaser, his heirs or assigns, should at any 
time dig and work, &c., any mines, &c., on the pro- 
perty granted: — Held, that the rent-charge was 
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BEKT-CHAEGE — continued. 
validly created, and the clause not void as yiolating 
the rule against perpetuities. Moboan v. Davey 

[1 G. & E. 114 

Action to recover — Assignee— Will. 

See Action. 2. 

On coal won — Extent. 

See Mine. 6. 
BENXTNGIATION— Of probate— Retractation. 

See Pbobatb. 15. 

BBPAIBS — Contract for*-Lien. 
See Lien. 1. 

BEPLY — Leave to deliver after time. 

See Pbacticb — Pleading. 12. 

BEPOBT— Referee's. 

See Practice — Refebee. 

BEPTTGNANT CONDITION— Proviso determining 
estate on bankruptcy. 
See Will— Condition. 1. 

BEPTJTED OWNEBSHIP. 

See Bankbuptcy — Obdeb and Disposi- 
tion. 

BES JTTDIGATA — Affiliation summons. 

See Bastabdy. 
Declaration of right—" Until further order." 

See Will — Annuity. 2. 

Estoppel by judgment. 

See Estoppel. 4-7. 

BESGISSION— Of contract. ^ 

See CoNTBACT. 11, 12. 

besidttaby gift. 

See Will — Residuaby Gift. 

BESOLUnONS — For composition — Registration. 

See Bankbuptcy — Composition. 3-6. 
For liquidation. 

See Bankbuptcy — Liquidation. 1, 2. 

BESTirTTTION OF PBOPEBTY — Stolen bond— 
Bond fide holder for value. 
See Stolen Bond. 

EESTBAINING SALE— Under bill of sale— Pay- 
ment of instalments. 
See Bill op Sale — ^Restbaining Sale. 

BESTBAINT OF MABBIAGE.] Gift, by deed, to 
two sisters, " so long as both shall remain unmarried, 
and from and after the marriage of either, then to 
the one remaining unmarried for life : — Held, not 
in restraint of marriage. Abthub v. Cole 

[40 Amer. B. 409 (U.S.) 

Covenant not to revoke will. 

See Covenant. 7. 

Reduction in share of estate. 

See Will — Condition. 3. 

BESTBAINT OF TBADE — Agreement by Servant 
not to carry on Business — Removal of Master to 
new Premises — Assignment of CfoodunU.'] W. on 
entering C.'s service as shopman, entered into an 
agreement with C. never to carry on a similar busi- 
ness within one mile of the shop. There was no 
mention of assigns in the agreement. C. after- 
wards removed his business to another shop close 
by, and W. subsequently left his employment. C. 
having sold the beneficial interest and goodwill in 
his business to J., W. set up a similar business 
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within a mile of both the old and new premises of 
C. : — Held, that the agreement was a reasonable 
one, and enured for W.^ life, even though C. had 
ceased to carry on the business, and that, as the 
new premises were in the same neighbourhood, the 
removal did not affect the Gontract. 

Held, also, that J., as assignee of ■ the goodwill, 
could enforce the agreement, though assigns were 
not expressly mentioned therein, against W., for 
the agreement added value to the goodwill, and 
was therefore a part of it. Hitchcock v. Goker 
(6 Ad. & Ell. 438) and Elves v. Crofts (10 C. B. 
241) followed. Jacoby v. Whitmobe 49 L. T. 

[336, 82 W. B. 18 (G.A.) 

BESTBAINT ON ANTIGIPATION. 

See Husband and Wdtb — ^Wipe's Pbo- 
pebty. 5-10. 

BETAINEB — By administrator — Appointment of 
receiver. 
See Solicitob. 7. 

Solicitor — ^Married woman — Separate estate. 

See Solicitob. 3. 

Specialty debt — ^Hinde Palmer's Act. 

See ExEOUTOB — Administbation. 3, 4. 

BEVENTJE — Excise — Beer— Brewer other (han a 
Brewer for Sale — Exemption from Duty — Annual 
Value of House occupied not exceeding £10. — In- 
land Revenue Act, 1880 (43 &44 Vict c. 20), 8. 33, 
sub-s. 3.] By the Inland Revenue Act, 1880, s. 33, 
sub-s. 3, if the annual value of the house occupied 
by a brewer other than a brewer for sale does not 
exceed £10, the beer brewed by him shall not be 
charged with duty. The Respondent brewed beer 
(not for sale) in a house occupied by him of an 
annual value not exceeding £10, and he occupied 
as a residence, another house which was of greater 
annual value than £10 : — Held, that the exemp- 
tion from duty did not apply to the beer so brewed. 
TiPPETT V. Habt 10 <i B. D. 488, 62 L. J. H. G. 
[41, 48 L. T. 819, 81 W. B. 582, 47 J. P. 199 

2. Excise — Licence to keep Man-Servant — 

Groom and Labourer — 39 & 40 Vict. c. 16, s. 5.] 
A farmer, who employed a man to feed cows and 
horses, chop hay, and do odd jobs, and also to 
groom the horse and drive his master to and from 
the railway station, was charged with keeping a 
man-servant without a licence. The Justices, find- 
ing that the man was bond fide employed as a 
groom and bond fide employed as a labourer, held 
that he was exempt under the above section : — 
Held, that the exemption only applies to one who 
is occasionally and partially employed as a groom, 
and that, as this was not found, the judgment of 
the Justices must be reversed. Telland v. Vin- 
cent - - - - 47 J. P. 280 

8. Income Tax — Company — Debenture — 



Coupons payable Abroad — DedvAstion from Tax of 
Sums payable Abroad — 5 & 6 Vict. c. 35, ss. 100, 
102, 159, & Schedule I?.] An English company 
carrying on their business in Alexandria where 
their gains and profits were earned, were held to 
be properly assessed to the income tax in respect of 
the whole of the profits of the concern, without 
any deduction on account of the interest on the 
debenture bonds of the company paid to the 
holders of such bonds in Alexandria ; there being 
nothing in ss. 102 and 169 of the Income Tax Act 

N 2 
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SEvJSHliE — continued. 

(5 & 6 Vict. c. 85), to limit rule 1 in s. 100, which 
states that " no deduction shall be made on account 
of any annual interest or any annuity or other 
annual payment out of such profits or gains." Alex- 
ANDBiA Water Co. v. Musgrave 

[11 Q. B. D. 174, 52 L. J. Q. B. 849, 
. [49 L. T. 287, 82 W. B. 146 (G.A.) 

4. Income Tax — Justices — Assize Courts 

—Police Stations— 5 (St 6 Vict. c. 35— 16<fc 17 Vict. 
e. 34 — Schedules A and 5.] The justices of a 
county, in the due exercise of statutory powers, 
erected assize courts with the usual rooms and 
offices, and a county police station with the usual 
offices and accommodation for constables living 
there, and for prisoners. The land on which they 
were built was conveyed under 21 & 22 Vict. c. 92, 
to the clerk of the peace to hold to him and his 
successors for ever upon trust for the public uses or 
purposes of the county. The courts, police station, 
offices and rooms formed one block of buildings, 
and were used for the administration of justice, 
and for police and public purposes. Parts of the 
buildings were also used for holding county and 
committee meetings, and various other occasional 
purposes, but no rent or profit was received or made 
m respect of the buildings, or any part of them : — 
Held, affirming the judgment of the Queen's Bench 
Division, that the income tax was not payable in 
respect of the buildings under Schedules A or B of 
the Income Tax Acts. Coomber v. Jusiioes op 
Berks 10 Q. B. D. 267, 52 L. J. Q. B. 81, 47 

[L. T. 687, 81 W. B. 856, 47 J. P. 164 (G.A.) 
[Affirmed by H. L., W. K. 1883, p. 200.] 

5. Income Tax — Profits of Corporation 

appropriated by Statute to certain Purposes — 5 & 
6 Vict. c. 35, s. 60, Schedule A. No. ITT.] A cor- 
poration was constituted for the management of 
the Mersey Dock estate by an Act which provided 
that the moneys to be received by them from their 
dock dues and other sources of revenue should be 
applied in payment of expenses, interest upon 
debts, construction of works and management of 
the estate ; and that the surplus should be applied 
to a sinking fund for the extinguishment of the 
principal of the debts ; and that after sucli extin- 
guishment the rates should be reduced; and that 
except as aforesaid the moneys should not be ap- 
plied for any other purpose whatsoever, and that 
nothing should affect their liability to parochial or 
local rates: — Hetd, affirming the decision of the 
Court of Appeal, that imder the Income Tax Acts 
the corporation was liable to income tax in respect 
of the surplus though applicable to the above- 
named purposes only. Mebsey Docks v. Lucas 

[8 App. Gas. 891, 58 L. J. Q. B. 4, 
[32 W. B. 84 (&. L., E.) 

6. Inhabited House Duty — Medical 

Superintendent of Infirmary — 48 Geo. 3, c. 55, 
Schedule B."] A house erected within the grounds 
of a public infirmary for the residence of the 
medical superintendent hdd to be regarded as part 
of the infirmary, and therefore exempt from assess- 
ment for inhabited house duty. Jepson v. Grtbhle 
(1 Ex. D. 151, 45 L. J. Ex. 502, 34 L. T. 493, 
24 W. R. 460) followed. Wilson v. Fasson 

[10 C. of 8. Gas. 870 (So.) 

7. Legojcy Duty — DomicU — Petition — 

Chinese Damicil — Anglo-Indian Domidl.^ Not- 



"KEV^JSniE— continued. 

withstanding the constitution of the Supreme 
Court of China and Japan, and the jurisdiction 
conferred on that Court over British subjects having 
a fixed place of residence in China, a British sub- 
ject cannot acquire by residence in China a new 
domicil so as to exempt his personal estate on 
death from the operation of the Legacy Duty Acts. 
British subjects resident in Chinese territory can- 
not acquire in China a domicil similar to that 
existing in India, and commonly known as Anglo- 
Indian. In re Tootal's Tbubtb 23 Gh. D. 582, 
[52 L. J. Gh. 664, 48 L. T. 816, 81 W. B. 658 



8. Legacy Duty — 36 Geo. 3, c. 52, ss. 6, 

22, — Executor, Valuation of Property by — " Pro- 
perty which shall not he reduced into Money."'^ By 
36 Geo. 3, c. 52, s. 6, legacy duty shall be paid by 
the person taking the burden of the execution of 
the will upon delivery or payment of the residue 
of any personal estate to the person entitled, and 
by s. 22, where the residue shall consist of "pro- 
perty which shall not be reduced into money, the 
executor may set a value thereon, and the Com- 
missioners 01 Inland Revenue may accept duty 
upon that value. Shortly after the death of a tes- 
tatrix her executor brought in to the Inland 
Revenue Office the residuary account of her pro- 
perty, in which a value was set upon certain pic- 
tures and other personal property not reduced mto 
money, and the Commissioners accepted duty upon 
that value. Subsequently — ^the residuary legatee 
and the executor having always intended that the 
picturea should be sold in the course of the adminis- 
tration — ^the executor sold them for a sum greatly 
in excess of the value upon which duty had been 
paid, and accounted to the residuary legatee for the 
proceeds : — Held, that the provisions of s. 22 apply 
to property which shall not be reduced into money 
during the course of the administration by the exe- 
cutor, and not merely to property which shall not 
have been reduced into money when the residuary 
account is brought in ; that the pictures, &c., there- 
fore did not satisfy the description in s. 22, and 
that the Crown were entitled to duty under s. 6 
upon the amount paid to the legatee. Attorney- 
Genebal v. Dabdieb 11 Q. B. D. 16, 52 L. J. Q. B. 
[829, 48 L. T. 582, 31 W. B. 499, 47 J. P. 484 

9. Probate Duty — Realty forming Part of 

Partnership Assets — Omversion.} The shares of 
partners in realty forming part of the partnership 
property must be regarded as personal estate in 
the absence of any agreement between the partners 
to the contrary ; and probate duty is payable <hi a 
deceased partner's share in such realty irrespective 
of the question whether or not there is in the event 
any actual conversion into personalty. Custa/nee v. 
Bradshaw (4 Hare, 315) discussed. Att.-Gen. 
V. Hubbuck 10 Q. B. D. 488, 52 L. J. Q. B. 464, 
[48 L. T. 608 (afE: by G.A.) W.N. 1884, 12 

10. Stamps — Vendor and Purchaser — Title 

— Unstamped Deed — Compulsory Purchase — Pay- 
ment into Court — Costs of Petition — Lands Clauses 
Act, 1845 (8 4: 8 Vict. c. 18), ss. 75. 80, 82.] A 
freehold land society in 1871 purchased some land 
in Epping Forest, which was conveyed to them in 
fee. They conveyed it in allotments to various 
members of the society who respectively paid 
for their allotments. Afterwards the Epping 
Forest Act, 1878, was passed, and it provided that 
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the laud (together with other laada) shonld be 
throwD open to the pnblic, certain compensation, 
the amount of which was to he ascertained by on 
arbitnttoi, heing paid by theConserratora appointed 
by the Act t« the owner of the soil of any laud 
throwTi open. Win the Act were incoiyorated the 
proriHioas of t)ie Idnds CIboscs Act, lg4S, with 
respect to the pmchase-mouey oi compensation ' 
coming to partiea baviiig limited interests, or pre- 
THited from treating, or not making title, and with 
leapect 1« the conTerancee of lands. After the 
passing of the Act the land society repurchased 
the allotments from the allottees, repaying them 
their purchase-moneys. The allottees reconvcyed i 
the plots to the trustees of the society, the recon. 
Teyances being endorsed on the original convey- 
ances, but the reconveyancee were not stamped i 
within the proper time af1«r eiecutiOD, The arbi- i 
tjator determined the amoont of compensation to 
be paid by the Conservators to the society, and the 
society fumished an abstract of title to the Con- 
BerratorB. The Conservators made no objection to 
the title, except that the recouTeyances ought to 
he stamped, and they required the society t« have 
them stamped at their own expense. The society 
dechned to do t^is, bat offered that the allottees 
should join with tlie trustees of the society in a 
conveyance t« the ConBOnators. The ConBervafots 
would not accept this oSoc.bnt paid the compensa- 
tion money into Court, and, onder s. 75 of the 
Lands ClaosBS Act, executed a deed-poll Testing 
the land in themsBhes in fee. The society peti- 
tioned foe payment Of the money to' them ; — Held, 
that it was not necessaiy that the reconveyances 
shonld be stamped ; that the Conservators on^t to 
have been satisfied with the conveyance offered 
them by the society ; and that the Conservators 
must pay the costs of the petition. — Whiling 1o 
Loomeiln Ch, D. 10, SOL. J. Ch. 4G3,44L. T. 
721,29 W. R435),diatinguiahed. ExparUBms^ 
BBOK Freehold Land Society 24 Ch. D. 119, 
[SS L. J. Oh. 777, 49 L. T. SM, 31 W. B. 718 

11. SaceesHon Duty — Duly on Lefteri of 

Admiitistratiim — Cettor of Suecenioa D«ty — Sue- 
osuion Duty Act,, 1853 (16 <£ 17 Vict., c. 51), a. 10 
— Cutiomt and Inland BeTienue Act, ISSl (ii Vict. 
e.12)ss.27, 41.] A.diedintestateaudwithouthaving 
been married. He was entitled to an intorest in re- 
verston expectant on his father's death, in a settled 
fund. The father, to whom letters of adminietrB- 
tion of A.'s estate were granted, paid 3 per cent, 
administration duty under s. 27 of the Customs and 
Inland fievenae Act, 1881, npon the estimated 
value of A.'s estate, inclnding the above rever- 
sionary interest: — Mdd, that the father was en- 
empted by s. 41 of the same Act from paying duty 
at £1 per cent, in respect of A.'s succession to his 
father, under s. 10 of the Succession Duty Act, 
1853. Be Hayoabth's Sfttlement TiinsTfl 

[23 Ch. D. 64S, 6S £. J. Oh. 416, 4B I. T. 24, 
[81 W. B, 3W 
License to sell intoxicating liquors. 

See Inn — Licence. 
BEVZBSIOKABT INTEBXST— Sale at uader- 

valne — Mutual mistake. 

See MoBTDAOis. 24. 

BETiania babbisteb. 

See Parliament — Voru. 1, 3. 



BEVITOB— Death of Bole Plaintiff— Ordar id 

Bee FaAOTiOB— FABTiEa. 7. 
BBTOCATIOH— WilL 

See Will — Betocatioh. 
BIPABUir OWBEB, 
SeeWATEa. 

See Water. 
Pollution of — Prescriptjoa. 

See Nuisance. 3. 
Tributary of — Beservoir. 

See Fishery, 8. 
BOASB. 

See HiOHWAY. 
BOHAH CATHOLIC BXUET ACT— Trust for 



See Will — Invalid Tkdst 2. 
BOTAl PALACE — Privilege — Jurisdiction. 

See EccLEBUSTiCAL Law. 3. 
BOTALTT— On coal won— Extent. 

See Mine. 6. 



BUIiXB, BAHBBIIFTCT. 

See List oe Bules 
Digest. 
BCLB8 OF TEB BUPBEKZ COITBI. 

See List of Bulbs at 

DlOEST. 



SALE OF FOOD ABI DBITOS ACTS. 

See ASULTERATIOH. 

BALS OF OOODS— .BiU of Exchange^Banker— 
Follounng Prrieeedt.'] Where a person wrODgfoUj 
obtained goods and sold them, and the proceeds of 
the sale were paid into a colonial bank, for the 
purpose of traesmission to its London branch, he 
receiving bills of exchange to the amoont of the 
proceeds drawn by the eolonia] bank on its London 
branch ; — Meld, that the owners of the goods were 
entitled to follow the proceeds in the hands of tha 
bank, and to be paid the amount of the bills, as 
bills, as they became possessed of them. Cattrri 

DES ASSUBEURS UABITIKES V. STANDARD BaNK 

OP S. AiBicA - - - - 1 C. 4 E. 87 

2. ■ ConlToct — Conslructioii — JSerehaniohle 

Quality— Warrantn—Fleading.'] The Defendants 
contracted in writing to sell to the Pluntiff " wood 
goods of the nndecmen tinned assortment, as classi- 
£ed by the official surveyors of timber at port of 
shipment." After providing for shipment at SI 
John's, mode of payment, &c., the contract provided 
" Assortment and pricee above referred to. About 
270 St. P. standards of bright fresh spruce deals, 
and assorted about as follows." Several dimensions 
were specified, and bracketed opposite these vae 
the wcJiis " averaging second qnafity." The Plain- 
tiff, in AD action for dkmageB for breach of contract, 
set out the contract in his statement of claim, and 
alleged that until Ibeir arrival he had no opportu- 
nity of examining them ; and alleged that the 
standards were materially different from the goods 
contracted to be sold, in that they were not bright 
or fresh, nor did they average second quality, but 
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note Dot of merchantable qiulity at all. Defence : 
That the goods were afaipp«d iioai M. ; aad at that 
port there were otScial enrvejors of timber duly 
appointed by cumpetent autbority, and whoee duty 
it was to assort and classify all wood goods shipped 
from the port, to determine their quility and de- 
scriplion, and also whether the same were bright 
and freeb, for the purpose of such classification. 
That tbe wood goods in question were before ship- 
ment duly asso[ted and classified, and their quality 
and deecription determined, by such ofiiciat sur- 
vejocB, and the wood goods delivered t« the Flaintlfi 
were, according to such assurlment and clussifica- 
tiOD, bright and fresh, and utherwise of the qoality 
mentioned in tbo contract, Beply: That tbe goods 
were not in fact, when shipped, bright or freeh, nor 
did thej average second quality, nor were they of 
merchantable quality : — Hdd, on demurrer to the 
reply, that the contract was not one to deliver 
bright fresh deals, areraging second qualitj. abso- 
Intfly, bnt wood goods, consisting of bright fresh 
deals of the average qoality, ae clofeijied bi/ tlix 
offlcial tuneyOTs; that tbe cmtract was that tbe 
goods should be of the assortment mentioned as so 
classified; and that therefore the reply was no 
answer to the defence, SemWe, the statement of 
claim was demnrrable. Bigge v. Parkintoa (7 
H. & N. 955) distioguished. M'Clellasb v. 
SiEWiRT - - - - Ifi L. S. It. 12S 

8, ContriKi—IlepoailoryfoT SaU ofSonea 

and Carriagea — Receipt delirered to CaatonteT — 
Itieorporntion of Coaditioag exhiMtal upon JVe- 
mises. — Premmplioa of JsseBt] The Defendant 
was keeper of a repository for the Bale on commis- 
sion of horees and carriages. The Plaintiff deli- 
vered to him a waggonette to be sold, and took 
from him a printed fonn which contained a receipt 
tor the waggonette, followed hj the words " Sub- 
ject to tbe conditions as exhibited upon the pre- 
mises." By one of the conditions exhibited upon 
the premises the Defendant bad power to sell any 
property sent to his repository which remained over 
one mouth, unless all expenses were previously 
paid. The Plamtiff did not read this recdpt, bnt 

iiut it in his pocket without noticing it. The De- 
endont having sold tbe waggonette in the exercise 
of the power of sale in tbe conditions, the Plaintiff 
brought an action to recover its value, and at the 
trial the jury, baving been directed that tic ques- 
tion was whether the Defendant bad or had not 
given the Plaintiff reasonable notice of the condi- 
tions, found a verdict for bim: — Stld, that the jury 
hod been misdirected, for the condition wa'^ not 
nnreasonable, and, having regard to the circum- 
stances, there was nothing to take the case out of 
the genera] rule that if a document in a common 
form is delivered by one of two contracting parties 
to and accepted without objection by the other, it 
is binding upon him, whether he informs himself of 
its contents or not, and that judgment ought to be 
entered for the Defendant without a new trial, 
for there was no evidence upon which tbe jury 
could have properly found for tbe Plaintiff. Zuru 
V. South Eaetem Batlway Co. (L. R 4 Q. B. 539, 
38 L. J. Q. B. 209, 20 L. T. 873, 17 W. K. 1096). 
Hend«rton v. Stewenson (2 H. L., Sc. 470, 32 L. T. 
709) ; and Burke v. South EatUra By. Co.. (5 
C. P. D. 1, 49 L. J. C. P. 107. 41 L. T. 554, 28 
W. H. 306, 44 J. P. 283) considered. Watkiss 
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V. Rtmill id Q. B. D. its, S8 L, J. Q. B. 13], 

L4B L. T. 42R, 31 W. B. 33T, 47 X P. 3ST 

4. Delivery at Intervalt—Time of Pay- 
ment — Endenee of eoarie of deaZing,'] A verbal 
agreement was entered into between B. and K., 
that B. should sell 200 tons of potatoes to K., and 
should deliver them at T. station, consigned to S. 
at N., in such quantities and at such intervala 
dnring tbe season as E. shonld order. In pur- 
Buance of the agreement, R. delivered 16 tons in 
five different lots, receiving payment after tbe 
potatoes had arrived. He then refused to deliver 
any more unless he received payment apon de- 
liverj at T. station, and absolutely refosed to 
deliver more than 50 tons in any case. There was 
no stipulation as to time of payment K. having 
brought an action for non-delivery, the Judge at 
the trial directed the jury that uiey might find 
what was the intention of the parties as to time 
of payment, by reference to the cooise {larsned by 
them in that respect upon the deliveries which 
had been made under the contract ; — Hdd, no mis- 
direction. KiNQ V. Beedman - 49 L. T. 4TS 

S. Imperfteliotu, talent and patent — 

Time limited for BejeeHon.'^ Where a contract 
for the sole of goods provided Uiat tbe vendor 
should make no aSowacce for imperfections nnlesi 
notice was given by the first post after the goods 
were received, Sdd, that the stipulation wt8 
general, and applied to latent, as well as patent, 
defects, Qobtok v. UAcniToaB - 81W.B. 232 
6 ifen— Stonpoge in Transitu— Termi- 
nation of Tramil — Ulterior and SiAseqaeat Tran- 
lit — Gaodi stopped in Fometiioa of For^eardiag 
Agent of Vendee.'] When goods have been Sent 
by an unpaid vendor through a carrier to ■ for- 
warding agent, who has been apptunted by the 
vendee, and who receives tbe necessary orders from 
the vendee and not from the vendor, uie transit of 
the goods npon reaching the hands of tbe forward- 
ing agent is at an end, and the right to st(»i in 
transitu is lost, even although tbe goods may have 
been intended to be sent to an ulterior and subse- 
quent destination, — L. bought certain eoods of W. 
at Bolton, saying nothing as to the ]^ace of de- 
livery. L, afterwards arranged with M. that the 
goods should be sent by steiuner from Qaiston to 
Rouen. L, then instrneted W, to send the goods 
to M, at Gaiston. W, accordingly deepatched the 
goods by railway. Tbe railway company gave 
, notice to M. of the arrival of the goods, and further 
I gave notice that they would hold the goods as 
I warehousemen. L, then filed a petition for the 
' liquidation of his affairs by arrangement ; he had 
not paid W. for the goods. W, thereupon stopped 
the delivery of tbe goods, and M, returned them to 
I him. The trustee in liquidation of L. having 
I brought an action against M. and W. to recover 
the value of the goods :— fleW, that tbe transit of 
tbe goods had ceased when tbe goods reached 
Oarslon and came into the possession of M,, as 
forwarding agent for L.. that the right to «top in 
traimla was then at an end, and that the trustee 
I was entitled to recover the value of the goods. 
EisNiiAL t>. Marshall Stbtenb&Co. 11 Q. K.D. 
I rSSe, 82 I. J. Q. B. SIS, 48 L. T. Ofil, 

I [81 W. S. 807 (CA.) 

T, — - Lien—Sub-»aU—Bm of Lading, In- 
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SALE OF GOODS — continued. 

doraement of — Stoppage in transitu.'] The pur- 
chaser of goods (sMpped by the vendor) consigned 
them abroad, and indorsed the bill of lading to a 
bank as security for an advance. Afterwards, and 
before the arrival of the ship, the consignees sold 
the goods " to arrive " to sub-purchasers, to whom 
they were delivered. The purchaser having become 
bankrupt, the unpaid vendor gave notice to the 
master, after the subsales but before delivery and 
before payment of the freight, to stop the goods in 
transitu. The consignees remitted the proceeds of 
the subsales to the bank, who after repaying them- 
selves their advance handed to the trustee of the 
bankrupt the balance, which was less than the 
original purchase-money : — Held, aflBrming the 
decision of the Court of Appeal, that the prin- 
ciples established by Jn re Westzinlhtis (5 fe. & 
Ad. 817) and Spalding v. Ending (6 Beav. 376 ; 
12 L. J. (Ch.) 503) were applicable ; that the right 
of stoppage in transitu was not at an end when 
the notice was given; and that the vendor was 
entitled to the balance after satisfaction of the 
bank's claim. EEMPt;. Falk - 7 App. Gas. 673, 
[62 L. J. Ch. 167, 47 L. T. 464, 81 W. B. 128, 

[6 Asp. H. G. 1. (H. L., E.) 



8. 



Pa^ng of Property — Specific Appro- 



priation of Goods.'] Where, after a sale of 60,000 
bricks, part of a bulk of 117,000, the seller had 
applied all but 62,000 for other purposes, and was 
still using them when seized in execution : — Held, 
that there was no appropriation of any part of the 
60,000 to the sale. Snell v. Heighton 

[1 G. & E. 96 

9. Payment in Exchange for Bills of 



Lading — Bill of Lading draton in Sets of Three — 
Tender of Two only — Time when Tender to he 
made — Right of Vendee to reject.] Where by the 
terms of the contract of sale of goods to be shipped 
payment is to be made in exchange for bills of 
lading of each shipment, the purchaser is bound to 
pay when a duly indorsed bUl of lading, effectual 
to pass the property in the goods, is tendered to 
him, although the bill of lading be drawn in trip- 
licate, and Si the three are not then tendered or ac- 
counted for ; and, if he refuses to accept and pay, he 
does so at his own risk as to whether it may turn out 
to be the fact or not that the bill of lading tendered 
was an effectual one, or whether there was another 
of the set which had been so dealt with as to 
defeat the title of the purchaser as indorsee of the 
one tendered. Per Brett, M.R., the seller of 
such goods should make every reasonable exertion 
ta forward the bills of lading to the purchaser as 
soon as possible after the shipment, but there is no 
implied condition in such a contract that the bills 
of lading shall be delivered to the purchaser in 
time for him to send them forward, so as to be at 
the port of delivery either before the arrival of 
the vessel with the goods or before charges are 
incurred there in respect of them. Sandebs v. 
Maclean - 11 Q. B. D. 827, 62 L. J. Q. B. 481, 
[49 L. T. 462, 31 W. B. 698 (G.A.) 

Auction — ^Unnamed principal — Auctioneer's 

liability. 

See AucJTiON. 2. 

Bill of ladinor. 

See Ship-Bux op Lading. 



SALE OF GOODS — cmtinued. 
Breach of contract — Damages. 

See Damages. 2, 3, 5. 
Commission agent — Measure of damages. 

See Pbinoipal and Agent. 1. 

Memorandum of contract. 

See Frauds, Statute op. 4. 

Ostensible authority of cashier to selL 

See Pbincipal and Agent. 7. 

Receipt for goods remaining in vendor's 

possession. 

See Bill op Sale — ^Registration. 7. 

SALE OF HOBSE — Conditions of sale— Notice of. 
See Auction. 1. 

SALE OF BEALTT. 

See Vendor and Purohasbr. 

SALMON FISHEBY. 

See Fishery. 3, 4. 

SALVAGE. 

See Ship — Salvage. 

SGHEDULE — ^Addition of, to contract after execu- 
tion. 
See Contract. 1. 

SGHEME — Charitable. 

See Charity. 7, 8. 

8GH00L — Industrial — ^House resided in by prosti- 
tutes. 
See Industrial School. 

Punishment of scholar. 

See Assault. 2. 

SGHOOL BOABD — " Full time employment.^ 
See Elementary Education. 

SGIENTEB — Injury from bite of dog. 
SeeDoot. 

SGOTGH LAW — Conveyance of Heritage — JUid- 
superiwity — Meaning of Clause ** AU other lands 
and others" foUowing and concluding a Specific 
Ihiumeratum and Description of Separate Sub- 
jects — 'When Reference to prior Letters to control 
Language of Dispositive Clause not allowed — 
Ambiguity.] According to the law of Scotland 
the execution of a formal conveyance, even when 
it expressly bears to be in implement of a previous 
contract, supersedes that contract in toto, and the 
conveyance thenceforth becomes the sole measure of 
the rights and liabilities of the contracting parties; 
and a reference to an antecedent agreement is not 
warranted either by the fact that the subjects con- 
veyed are described in general terms in the dis- 
positive clause of the deSi, or by the fact that, in 
the narrative of the deed, the parties are repre- 
sented as having agreed upon certain points, which 
were presumaWy matters of stipulation, in any 
written agreement which preceded its execution. — 
Although subsidiary clauses of a deed may be 
legitimately referred to for the purpose of solving 
any ambiguity which is raised by the terms of the 
dispositive clause, yet if the terms of the dispositive 
clause are per se sufficient to give a right, they 
cannot be controlled by a reference to the other 
clauses of the disposition. — Where one of a set of 
heads in the dispositive clause of a disposition is 
expressed in general terms, And concludes a specific 
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SCOTCH LLW— continued. { 

(nnmeration and description of separate sabjecia, 
prima /aeie, Bud onleea the coutrarj appeal, it ^ 
most be preeamed that it was merely intended to i 
cuTj rights fliwclem generit with those previomlj , 
described and disponed. — A completed dispoeitioD, 
dated 1S79, and nmde inter alia by A. in fsToni of 
B. of certain superiorities, proceeded on the narra- 
tive that it was granted in consideration of an | 
agreement between the parties. It coDveyed to B. 
the domtniunv directum al separate pareefs of Und 
by Gve claDses. Of the land described in four iJie 
domiriium uHU had been conveyed by A. and bis 

Sedece^aorH at Tarioos dal^ before 1ST3 out and out 
thaG.andS.W.HMlwayCompanj. Noneofthaae 
COnvByances was of the nature of ii fen right, and i 
no mid-inperiority whs thereby created, and con- 
leqnently the railway company held the lands 
thereby disponed (e. 126 Lands Clansea (Scotland) 
Act, IS45), under those who were the immediate , 
sapenon at the dates of the sereral eonicyances in < 
their faTonr. The 5th clanse was, iiUer alia, in 
these terms; "And ail other lands i^ otberB in ^ 
the county of Ajr, parts of the said estates of . 
Ballochmyle, . . . and have been disponwl by me," 
ftctothesaidO.and S. W. Railway Company In 
1878 A. had disponed an acre of land to the same 
railway for a reservoir, together with the servitude 
right of conveying water from it by means of pipes 
thrangb his intervening lands to the railway station. 
That deed declares that the said acre of land and 
servitude are to be holden of the disponer in feu 
farm fee and heritage for ever ; and tlie lands thus 
feued oie described as parts of " oil and whole the 
lands and tenondry of Ballochmyle and others, 
being the lands and others particularly described 
in a writ of elare ametal granted by A. in favour 
of himself in 1861." In 1863 A. had completed 
his title as superior onder the Crown of " all and 
whole the lands and tenandry of Ballochmyle." 
In IS64 he mode up a feudal title to the dominium 
nfile of these lands by obtaiuing from himself, as 
his own immediate superior, Uie writ of siare 
referred to. These several estates of superiority 
and fee remun vested in A. under separate titles. 
The effect, therefore, of the feu-dispoeition of 1878 
was to split the domi'ntum tiiile of the acre of 
ground and its accompanying servitude rights, as 
vested in A. hj the writ oi 1864 into two estates ; 
one an estate of fee belonging to the railway com- 
pany, and the other a subordinate (yet iadependeot) 
estate of superiority, belonging to A., interposed 
between his vassal's estate off ee and his own estate 
of superiority under the Crown. B,, under the 
above Sth clause, claimed the mid-saperiority of 
the acre of ground feued in I8TS to the railway com- 
pany. A. adduced proof to shew that the land in 
queatiDn was misdeecrihed in the deed of 1878, 
that it did not " belong to the lands and tenandry 
of Ballochmyle," but was part and parcel of other 
lands ; he also sought to refer toprevious letters to 
shew what the contract was : — add, affirming the 
judgment of the Court below, but not on the same 
reasoning, that the evidence was not sufficient lo 
discredit the description of the lauds, the onut 
probandi being on 'A. ; that there was not in the 
dispositive clause anv ambiguity of expression such 
as to necessitate or justify a reference to the other 
clauses of the deed or to the previous letters for aid 
in its ittterpcetutioni Vat the terms of that clause 



SCOTCH LAW— OMftnued. 

lid not sustain the claim made by B. Lee v. 

Alexandkb - 8 App. Cai. SU (H. L., B«.} 

2. Harhoar — Puss IsCToiJe— IVmierjlooied 

I'n Chains — Uiogt and amlemporanea expontio — 
Clydt Navigalioa Contalidation Act, 1S58 (21 A 
22 VieL c. 149), ss. 98, 99, Schal. ff.l Where k 
statute gave trustees appointed for the inqirove- 
ment of a navigable river and harbour power to 
charge dues on all timber " shipped or unshipped 
withm the harbour or river -."—Udd, that, to attach 
a tow-rope to a log of timber or a number of lop 
loosely connected at one of the ends for the puipasa 
of towing them, is not t« " ship "those logs, imdihat 
to cost (A the tow-rope is not to "unship " theon. 

Query, whether a raft of logs so constructed m 
to be capable of being navigated can be said to be 
>• unshipped " when on reaching its destination it ia 
taken to pieces and landed. 

By an Act dat«d 1770, the ayde trustees had 
power to charge rates on "all timber or wood 
either carried in boats or other vessels, or floatod in 
and upon the said Biver Clyde within those p«unti 
aforesaid" (that is above Diunbuck). By a atatuto 
in 1840 the Clyde trusteee' jurisdiction was ex- 
tended down the river to Newark Castle, and the 
duties were imposed by that Act on "oil goodi 

. carried or conveyed on the river." By the statuto 
in force at present, dated 1858, all the prior Ads 

. are totally repealed. By s. 75 the limits of the 
river is to include the whole channel or waterway 
fonnisg the harbour, and the whole works within 
certain given limits, and the whole lands acquired 
for the purposes of such works, or occupied by the 

■ trustoes in connection with the navigation (U the 
sud river. By s. 98 it is enacted that the trustees 
are to have power to levy on goods '■ shipped or 
nnohipped " in the river or harbour the rates speci- 
fied in the first and second columns oC part I cd 
Schedule H. Schedule H. is headed "Botes oa 
goods conveyed upon or shipped or unshipped in 
the river or harbour." In 1876 the trnstoes under 
their Act of 1858 sought to levv rates on timber in 
logs, which were taken out of the vessels impivtiug 
them from abroad outside the jurisdiction of tlie 
trustoes, and then fioated or towed chained to- 
gether over the old, shallow channel of the river, 
to storing ponds sitoato within the trustees' juiis- 

, diction. In a note for suspension and interdict at 
the instance of the ownera: — Held, affirm ipg the 
decision of the Court below, that the word "river" 
as it occurs ins. 98 comprehended the whole waters 
of the Clyde, within the limits delined in s. 76, and 
cannot be restricted to those portions of the channel 
which have been artificially deepened ; but that the 
statute of 1858 confers no authority on the trustees 
to levy rates ou timber towed in the manner men- 
See Lords Blackburn and Watson as to the value 
of eonlemporaaea expotitio of on Act so lato as 
I 1858. Tbcsteeb or the Clyde Navication e. 
Laird 8 App. Gal. 65S, 10 C of B. Oaa. (E. L.) 7T 
[(H. L., So.) 
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which is seeking to make a profit for shareholders, well as to those contracted after that date; and 

or one acting solely for the pnhlic good, to take that, therefore, A. was entitled in accordance with 

lands compulsorily for a particular purpose, it 'is on that section to half his wife's personal estate. 

the ground ihat the using of that land for that Also, that sub-s. 2 of s. 3 applies only to the pro^ 

purpose will be for the public good, and a contract ceding sections. Patebson v. Fob 8 App. Cai. 678, 

purporting to bind such a body and their successors [10 C. of 8. Cas. (H. L.) 73 (H. L., So.) 

not to use those powers is void. ^ Ufe-rent and Fiar-Unwarked Coal 

Harbour trustees, ccmstituted for the manage- MineB-Ufe'reninx not entitled to Prcfits though 

ment and improvement of a pubhc harbour by a ^,^,^^ ^/^^^ j^ JAf^T^sdnf^\ fnf^tinZ- 
special Act, 
(Scotland) . 

lands scheduled vwuicii mciuucu tunt parv ui V7.B y ^ jjj3 ^^ ,,^^ ^j^^y^ ^^^ ^^^^^ _^ 

^ living an unrertricted frontage to ^e har- J^^^ ^^ ^^^ ^^^.^^^ ^j ,^^ ^^^ ^j^ hentahle 

bom-) f or ^e undertdcme. WhUe the question of ^nd moveable.^' Coal and iron mines were leased 

c^penjati^ to for lis land was before the ^ ^^ ^^^^^^ ^^^^^ ^^ ^^^^ ^^ t,^^ 

aAiter the trustees lodged a nunute agreemg that afterwards leased others. In a question whether 

the conveyance should restrict their use of the ^^ ^^^ ^^ ^^^-^^^ ^ ^^^ ^^^^^^ ^^^ ^^ 

pund taten so as not to interfere with the access ^^^^ ^^^ ^g^^^^,^ death r-JSTeW, affirming the 

from the remaining property of 0. to the harbour. ^^.^-^^ ^j ^j^^ ^ourt below, that in law she was 

7° ^"^^Sfr*® M ^^ fi?* r?^' ^® ^^'^' not entitled; and that the^ was nothing in the 

f omid £4900 payable by the trustees as compensa- ^^ ^^^ ^^^^ ^^^^^ ^^^ 3^^ ^^ ^ ^J^ ^^^ ^ 

tion for an umrestncted use, or £2786 if it were ^^^^^^ Also, the Trusts (Scotland) Act of 1867 was 

competent for the trustees to bind themselves and ^^^^j ^ j^^^ ^ (sx^HiULte administration without 

tiieu- successors by the above-mentioned mmute. digtnrbing the interests of the beneficiaries under 

O. raised an actim for declarator of an absolute ^j^^ trust, i.e., it enables trustees who also have the 

nurchase and unrestncted right m the subject, and testator's authority to let minerals, to let them for 

forja^OTt of the larger sum :— ^^ ^ _ the customary period instead of a lease for an un- 



•A' fj m xv J • • * J.T- />! _j. 1- I i-ne cusDomaiy penoa msieaa oi a lease j 

?^' '^^^ the decision of the Court below ^^^^^ .^ ^^j^ ^ ^^^^^ ^^ ^^ 




n TX *v "V * ""?"',»""«>" ."?""" «"'«=™- open up and let new mineral fields not decided. 

iSj^^Sl r '.f>^^J'.}i 7»f "°* competent to y^ <, , g ^u. (H. 1.) 66 (H. I., 80.) 

the trustees to dispense with future exercise of their ^ ^ '' 

powers by themselves and their successors. 6. Mines and Minerals — Inherent Bight 

Per Lord Blackburn : — If the trustees could bind of the Surface Oumer to necessary Support — Ex- 

themselves and their successors by the agreement, press Obligation to pay Compensation tor Damage 

and that agreement would prevent O.'s land from done by ^^ the foresaid Operations i* Meaning of — 

being injuriously affected, C, by refusing his assent, Construction of Titles.'] If the owner of a piece of 

could not get compensation for the injury he might land sells the surface and reserves the minerals 

have prevented. Ayb Habboub Trustees v. Os- below it. with power to get them, he must, if he 

WALD - - 8 App. Cas. 623 (H. L., So.) intends to have the power of destroying or letting 

down the surface by subsidence in getting them, 

4. Husband and Wife — Succession to Per- frame his power in such language that the Court 

sonalty under Married Women's Property (Scot- may be able to say from the titles that such was 
land) Act, 1S81(^ it ^5 Vict. c. 21}— Applicahility clearly the intention of the parties. A. was the 
of 8. 6 to Marriages entered into before the Act.] owner of 500 acres of land. He, in 1800, feued the 
The 6th section of the Married Women's Property whole coal, &c., therein to B. with full power to 
(Scotland) Act, 1881, enacts, " After the passing work and win the same, and for that purpose to 
of this Act the husband of any woman who may set down pits, &c., but expressly providing that B. 
die domiciled in Scotland shaU take by operation should not be at liberty to sink pits, or break the 
of law the same share and interest in her moveable surface of the land lying on the nortii of a certain 
estate which is taken by a widow in her deceased line ; with full power, however, to work the coal 
husband's moveable estate, according to the law there, provided it was done from pits situate on the 
and practice of Scotland, and subject always to the south of the line, without breaking the surface of 
same rules of law in relation to the nature and the land on the north ; but for the " whole dapiage 
amount of such share and interest, and the exclu- and uijury occasioned by the foresaid operations," 
sion, discharge, or satisfaction thereof, as the case A. and his successors " shall be completely paid and 
may be." indemnified by " B. In 1801 A., by disposition 
A woman, married before the passing of the and sale, conveyed to C.'s predecessor aU his right 
above cited Act, succeeded to moveable property, and title in a parcel of land situate on the north of 
some before and some after the date of the Act, the line, reserving to himself and his feuars the 
which was settled upon her for her personal use, liberty to take the coal, substantially in the terms 
and free from the Jus mariti of her husband. She given above, and providing that the persons carry- 
died, without issue, intestate, and domiciled in ing on these operations were to be liable to C.'s 
Scotland. In a claim by A., her husband, against predecessor " for the whole damage thereby occa- 
her executrix : — Held, affirming the decision of the sioned :" declaring that the rules contained in the 
Court below, that s. 6 of the Act applies to mar- above feu right should be the rule of settlement 
riages entered into before the passing of the Act as between C.'s predecessor and B. In 1799 A. had 
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SCOTCH LAW— emtinued, 
fened to another predecessor of C. a parcel of land 
contiguous to the above and also to the north of 
the line, under reservation of the minerals, and 
with liberty to work the same " so as not to break 
the surface of the -said lands or injure the springs 
therein upon payment to " C.'s predecessors " any 
damage that may be occasioned to the said lands 
by the working of the minerals." B. claimed an 
absolute right to work out the whole of the coal, 
under the obligation to pay C. a money compensa- 
tion for any damage done to the surface : — Held, 
affirming the decision of the Court below, that, 
there was nothing in the titles of the parties which 
had the effect of taking away or derogating from 
the common law right of the owner of the surface 
to insist that the owner of the minerals shall leave 
sufficient supports to sustain the surface uninjured ; 
and that the provision as to payment of compensa- 
tion clearly meant payment of compensation for 
damage done by accident or negligence. The rule 
estabUshed in Bowhotham v. WtUrni (8 H. L. 348) 
and Andrew v. Buchanan (Law Rep. 2 H. L., 
Sc. 286) cited. As'pden v. Seddon (Law Rep. 
10 Ch. App. 394 ; 44 L. J. Ch. 359 ; 32 L. T. 415 ; 
23 W. R. 580) approved, but distinguished. Dixon 
V. White - . . g App. Cas. 888, 

[10 C. of 8. CaB. H. L. 45 (H. L., So.) 

7. Batlway Works — Injuriously affecting 

Lands — Superior and Vassal — Construction of 
Feu Contract — Interdict to restrain Action for 
CJompensation — Bailways Clauses (Scotland) Act, 
1845, 8. 6 — Exercise of reserved Powers ; what not 
equivalent toJ] In Jannaiy, 1872, A.'s predecessor 
in title obtained by feu contract from a superior a 
building lot situated at the south side of an estate. 
With the contract was incorporated a plan which 
shewed the whole estate divided into leuing lots 
with several streets running east and west; and 
one street twenty-four feet wide connecting the 
turnpike road on the north to another road on the 
south, and forming one side of A.'s feu. The lot 
was disponed "together with free ish and entry 
thereto by the streets laid down on the said plan, 
but in so far only as the same may be opened and 
not altered in virtue of the reserve power after 
mentioned." The reserve power was, that "the 
superior should have full power and liberty to vary 
and alter the said plan or streets or roads thereon 
in so far as regards the ground not already feued." 
In July, 1872, a railway company gave the superior 
statutory notice that they intended to take a strip 
of ground running from east to west through the 
estate. In 1877 they executed the worla and, 
inter alia, cut ofif all access for carriages by the 
street marked on the plan running from south to 
north, twenty-four feet wide. None of A.'s land 
was taken. In an action by the railway company for 
interdict against A. taking further proceedings in a 
claim for compensation in respect that his lands 
were injuriously affected under s. 6 of the Railways 
Clauses (Scotland) Act, 1845 : — Held, affirming the 
decision of the Court below (Earl of Selbome,L.C., 
doubting), that A. was not entitled to compensa- 
tion, because, 1, the access in question had not 
been " opened " in the sense meant in his feu con- 
tract before the statutory notice ; and 2, there was 
no obligation in the feu contract cast upon the 
superior to pursue his f euing scheme, and give the 
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feuars at some future time access along any of 
the roads or streets marked on the plan : 

Also — when there is an implied obligation by 
the superior to prosecute his f euing scheme for the 
benefit of the feuars, the feuars have a vested 
interest defuturo in the roads and streets shewn 
on the feuing plan, sufficient to sustain a claim for 
compensation under the Railways Clauses (Scot- 
land) Act, 1845. 

The compulsory taking by a railway company under 
their statutory powers, of part of a superior's estate, 
cannot be regarded as equivalent either in fact or 
law, to an exercise of a power reserved by the 
superior himself. Sdway Bailway Co. v. Jaxikson 
(1 C. of S. Cas. 831 ) affirmed. Hev^l^rson v. Nimmo 
and Colquhoun (2 Ibid. 2nd Series, 869), and 
Crawford v. Field (2 Ibid., 4th Series, 20) dis- 
tinguished. Fleming v. Newport Railway Co. 
[8 App. CaB. 265, 10 C. of 8. Cas. (H. L.) 30 

[(H. L., So.) 

8. Succession — English WiU devising Eng- 
lish and S(X)tch Lands in tail male, Effect as to 
Scotch Heritage — Construction — Intention of Tes- 
tator — Titles to Land Consolidation (Scotland) 
Act, 1868 (31 & 32 Vict. c. 101), ss. 19, 20.] Where 
a testator, in a foreign will, expresses himself in 
technical language of the place where made and 
where he is domiciled, to obtain the intention the 
technical terms must be interpreted by the mean- 
ing put on them in the system of law from which 
they are borrowed. 

By the common law of Scotland 'the actual in- 
tention of the maker of any validly executed set- 
tlement of moveables received effect when duly 
ascertained ; and now by the Titles to Land Con- 
solidation (Scotland) Act, 1868, the Scotch law — 
which would previously have rejected as inopera- 
tive a foreign will dealing with Scotch lands not 
executed with all the required formalities ; and 
not expressed in appropriate terms of de presenti 
conveyance — ^must, so far as may be practicable 
with the principles of that law, give efiect to the 
intention as expressed in the will, just the same as 
if it dealt with moveables and not heritage. The 
technical rule of Scotch law applicable to moveable 
and immovable property, that a gift or devise 
to a parent in life-rent, and after his death to his 
unborn or imnamed children in fee, confers a fee 
on the parent and a spes successionis only on the 
children — (Frog's Creditors, Mor. 4262)-— is ex- 
cluded by anything in the gift itself, shewing be- 
yond doubt that the intention was to give notching 
more than a life interest to the parent. 

A testator domiciled in England, who diod 
possessed of lands in England and Scotland, left a 
will executed according to the forms of English 
law, by which he devised all his lands as consisted 
of " freehold of inheritance " to the use of his eldest 
son, E. F. S., and his assigns for his life " without 
impeachment of waste," and after the death of 
E. F. S. to the use of the first and every other son 
of E. F. S. successively, according to tiieir res- 
pective seniorities in tail male, with remainders 
over. Under a subsequent clause E. F. S. took 
as residuary legatee all property not other- 
wise disposed oi. Subsequent to the date of 
the will children were bom to E. F. S. He 
claimed the Scotch estate as vested in him ab- 
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SCOTCH JJLW—cmtmued, 
solutely, or alternatively that the estate be- 
longed to him as residuary legatee or as heir-at- 
law. This claim was opposed on behalf of his in- 
fant children : — Held, affirming the decision of the 
Court below, that under the statute of 1868 the 
law of Scotland must, so far as practicable, give 
effect to the intention of the testator, as gathered 
from the whole context interpreted by English 
law; and (2) that undoubtedly the intention of 
the testator was that E. F. S.'should take a life 
interest only; and that the fee of the Scotch 
estates should go to the eldest son of E. F. S., and 
the others nominated. (3) That that intention, 
so far as the separate destination of the liferent 
and fee of the estate, could be carried out substan- 
tially without inconsistency with the practice or 
policy of the law of Scotland, — the rule being 
valeat quantwm valere potest. (4) That a regis- 
trable title fell to be made. up in accordance with 
such intention; but that the technical way in 
which effect might be given to the intention by the 
Scotch law was immaterial :— See Lord Watson as to 
the non- vesting of the beneficial fee until the death 
of the liferenter. Studd v. Cook 8 App. Cas. 577, 
[10 C. of 8. Ceb. (H. L.) 53 (H. L., So.) 

Conveyance of sporting right. 

See Conflict op Laws. 1. 



Divorce. 

See Conflict of Laws. 



3. 



Divorce — English settlement — English and 

Scotch actions. 

See Pkaotice — Staying Proceedings. 
5. 
SEAMEK. 

See Ship — Seamen. 

SECTTBED CBEDITOB— Administration of insol- 
vent estate. 
See Bankruptcy — Proof. 5. 



Proof in composition 

See Bankruptcy — Composition. 



7. 



SECITBITY— Collateral— Partners— Set-off. 

See Bankruptcy — Mutual Dealings. 2. 
-^— For costs. 

See Practice — Costs. 15 — 21. 

Payment of composition. 

See Bankruptcy — Composition. 6. 

Stay of proceedings on a debtor's summons. 

See Bankruptcy — ^Debtor's Summons. 
2,3. 

SEDHIOTTS IIBEL— Evidence before magistrates. 
See Criminal Law. 29. 

SEDUCTION— Action for— Particulars. 

See Practice — Particulars. 1. 

8E1ZTTSE — Of ship— Warranty free from capture 
and seizure. 
See Insurance, Marine. 6. 

SENTENCE — Deprivation — Operation of. 
See Ecclesiastical Law. 2. 

False pretences — Previous conviction. 

See Criminal Law. 30. 

SEPARATE ESTATE. 

See Husband and Wife — Married 
Women's Property Acts ; 
Husband and Wife — Wife's Pro- 
perty. 



SEPAEATION DEED —Administration of wife's 
property — Father of wife. 
See Administrator. 7. 

Agreement for — Specific performance. 

See Husband and Wife — Contracts 
between. 

Variation of settlement by Court. 

See Practice — ^Divorce. 8. 

SEaUESTBATION. 

See Practice — Sequestration. 

SEBVANT. 

See Master and Servant. 

Man-servant — Licence to keep. 

See Bevenue. 2. 

SERVICE— Writ of summons. 
See Practice — Writ. 

SESSIONS — Appeal to Qtiarter Sessimis — Grownds 
of — Neglect to repair Highway — Jurisdiction of 
Justices — 25 & 26 Vict. c. 61, s. 18.] A summons 
having been issued against a Highway Board for 
neglect in the repair of certain roads within their 
jurisdiction and alleged to be highways, upon the 
hearing of the summons before the Justices a land- 
surveyor was appointed to view the roads in ques- 
tion, and make a report as to their condition. The 
Justices, when the report had been made, and 
acting upon the evidence and admissions before 
them, ordered the Board to do the repairs, with 
which order the Board did not comply. The 
Justices thereupon appointed the surveyor to put 
the roads into repair, and made an order that the 
Board should pay the expense of the repairs. The 
Board never suggested, at any of the hearings be- 
fore the Justices, either that the roads were not 
highways, or that they were not liable to repair 
them. The Board then appealed to Quarter Ses- 
sions, upon the following grounds ; — (1) That the 
Justices had no jurisdiction to make the order; 
(2) That it was contrary to law, and (3) contrary 
to evidence; (4) That the Justices wrongfully 
admitted evidence of witnesses other than the per- 
son appointed by them under s. 18 of 25 and 26 
Vict. c. 61 ; (5) That when the order was made, 
the highways in question were in complete repair ; 
(6) That the sum mentioned in the order as having 
been expended in repairs was excessive, and (7) 
That the Board was not liable to repair the high- 
ways, and that their liability to repair the same 
was, at aU the hearings before the Justices, dis- 
puted. Upon the appeal the Board contended that 
the roads were not highways, and on this ground 
the order was quashed : — Hdd, that the Board were 
entitled to appeal from the order to Quarter Ses- 
sions, but were not entitled on the appeal to con- 
tend that the roads were not highways, because 
(1) They were estopped by their admissions be- 
fore the Justices, (2) their grounds of appeal did 
not give notice that the point would be taken ; 
and (3) when the order was made by the Justices 
the question was not open to them. 

Hdd, further, that the Quarter Sessions, in con- 
struing the grounds of appeal as raising the point 
as to highway or no highway, did not necessarily 
decide thereby that the Board was entitled to raise 
the point. Illingworth v. Bulmer East High- 
way Board - - - - 52 L. J. Q. B. 680 

Quarter. Appeal to — Eefusal of licence. 

See Inn — Licence. 3, 4. 
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SET OFF — Garnishee — Indemnity — Judgment 
Creditor J] A garnishee can set ofif against a judg- 
ment creditor costs incurred by him, bnt not paid 
at the time the issue is directed, against which the 
judgment debtor is bound to indenmify the gar- 
nishee. Bymill v. Wandsworth District 
Board - - - -IG. &E. 92 

Bankruptcy. 

See Bankruptcy — Mutual Dealings. 
2. 

By creditor after close of bankruptcy. 

See Bankruptcy — Undischarged Bank- 
rupt. 2. 

By executor. 

See Executor — Actions. 8. 

— Director — Sum due to — Damages for misfea- 

sance. 

See Company — Winding-up. 29. 

Director's liability — Advance by director. 

See Company — Directors. 2, 4. 

Proof by landlord in liquidation — Breach of 

covenant. 

See Bankruptcy — Distress. 2. 

Solicitor's costs — Action and petition relat- 
ing to same trust. 
See Solicitor. 14. 

— Undisclosed principal — Notice. 

See Principal and Agent. 14. 

SETTING ASIDE DEED. 

See Voluntary Conveyance. 

SETTIKO ASIDE JUDOMEKT— Infant Defendant 
— Default of appearance. 
See Practice — Judgment. 4. 

SETTLED RESTATE— Infant Tenant-in-tail— Costs 
of Application to Parliament — Jurisdiction.^ 
Where an estate was settled on legal limitations in 
favour of the plaintiff for life, with remainder to 
an infant as tenant-in-tail, the Court refused to 
order that the costs of an application for a private 
Act of Parliament to carry into effect a proposed 
sale which would benefit the estate should be borne 
by the estate, whether the application succeeded 
or not ; but, with the consent oi the tenant for life, 
sanctioned it, being of opinion that it would be for 
the benefit of the infant, on the terms that the 
tenant for life should bear the costs, unless an Act 
were obtained directing otherwise. Stanford v. 
Roberts - 52 L. J. Ch. 60, 48 L. T. 262 

2. Tenant for Life — Power of Sale — Settled 

Land Act, 1882 (45 & 46 Vict. c. 38), ss. 3, 53— 
Appointment of New Trustee — Pending Action.'] 
Independently of the cumulative powers of sale 
given to tenants for life by the Settled Land Act, 
1882, the tenant for life, and the trustees under a 
will which gives them power to sell the estate at 
the request and by the direction* of the person or 
persons for the time being entitled to the actual 
freehold of the devised property, will not be 
restrained from selling the estate at the request 
and for the benefit of the tenant for life on merely 
speculative evidence adduced by the remainderman 
objecting to an immediate sale, of an expected 
future increase in the value of the property from 
the development of coal mines, and the construction 
of a railway through the estate. Thomas v. Wil- 
liams 24 Ch. D. 568, 62 L. J. Ch. 603, 

[49 L. T. Ill, 81 W. E. 943 



SETTLED ESTATE— eoneintiecZ. 

See also Settled Estates Acts. 
Settled Land Act. 
Settlement 
Trustee. 
Trustee Acts. 
Trustee Belief Act. 

— Insurance — Tenant-in-tail — ^Bight to policy 
money. 
See Insurance, Fibe. 4. 

Money charged on land — ^Acknowledgment. 

See Limitations, Statute op. 2. 

SETTLED ESTATES ACTS— Petition — SetOed 
Estates Act, 1877, (40 & 41 Vict c. 18), ss. 4, 13, 
23, 46 — Legal Estate — No Beneficial Owner -^ 
Trustees — Persons to present Petition — Receiver.'] 
Where an estate is vested in trustees and there is 
not for the time being any beneficial owner of the 
rents and profits, the trustees are persons who may 
under the 23rd section of the Settled Estates Act, 
1877, apply to the Court by petition in a summaiy 
way to exercise the powers conferred by the Act. 
'Wooley V. Jenkins (23 Beav. 53) discussed. Vine 
V. Baleigh 24 Ch. D. 238, 49 L. T. 440, 

[31 W. B. 865 

SETTLED LAKD ACT, lWi,—Ahsolvte Trust /or 
Sale — Sale by Trustees — Consent of Beneficiao'ies 
—Settled Land Act, 1882 (45 & 46 Vict c. 38), ss. 
56, 63.] In determining whether land vested ia 
trustees on an absolute trust for sale is subject to 
the provisions of sect. 63 of the Settled Land Act, 
1882, the Court must look simply at the instrument 
which created the trust, and if at the time when 
a contract for sale is entered into by the trustees, 
there is no person who, by virtue of the provisions 
of that instrument, is entitled to the income of the 
monev arising from the sale, or of the land imtil 
sale, tor his hie, or any other limited period, sect 
63 does not apply, but the trustees can exercise the 
trust for sale just as they could have done prior to 
the passing of the Act. Be Earle and Webster's 
Contract ' 24 Ch. D. 144, 62 L. J. Ch. 828, 

[48 L. T. 961, 31 W. B. 887 



2. 



Infant — Appointment of Person to 



exercise Power of Concurring in Sale — 45 dk 46 
Vict. c. 38, ss. 59, 60.] Where an infant was en- 
titled to an undivided share of land, the Court 
refused to appoint one of the co-owners to exercise 
on behalf of the infant the power of concurring in 
a sale under the Act. Upon a sale under the Act, 
the infant's share in the purchase-mmiey WM 
directed to be brought into Court. Form of appli- 
cation on behalf of infant. In re QBXKSfvvLLt 
Estate - - - 11 L. B. ir. 188 

8. Infant having Power of Tenant for 

Life — Contingency of attaining Twenty-one — Exe- 
cutory Limitation — 45 & 46 Vict. e. 38, s. 58, 
suh-s. 2.] Certain estates were devised to the use 
of the testator's wife and 6. T., upon trust to •paj 
the net rents and income of the e^tes to the wi^ 
for the maintenance, education, and benefit of the 
testator's son until he should attain twenty-one, and 
without being liable to account to the trustees or 
to the son for the same ; and upon the son's attain- 
ing twenty-one, then upon trust for him absolutely ; 
but if he should die under twenty-one without 
leaving issue, then upon trust to permit the wife to 
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receive each rents and JDCome for ber life, and after 
her death npon the tnuto therein mentioned ; — i 
Hdd, nnder ilie Sett 
nil>4. 2, that the infant 
tenant for life, being tenant in fee simple nith an 
execntor; limitation over in cose <rf dying under 
tweaty-one without issae. The trustees of the will 
appointed tnutees for the purposes of the Act. Be 
Moboan'b Settled Estates - 24 Ch. D. 114, 
[48 L. T. 961, 81 W. A. Me 



23 Car. 2, e. 10)— 45 A i& fkt. e. 38, .. 2 (3), (5), 
(10 i), M. 6-13, 19, 20, 36, S9. 60.] The share of 
an iniont, as next-of-kin, in land fonneclj belong- 
ing to a partnership, and irhich bos been retained 
by the a^ninistrator in specie, is settled land within 
the Settled Land Act. so as to enable the Court, 
under a. 38, to make on order appointing trustees 
to eiBTcise the powers conferred by the Act. The 
order will, however, be made without prejudice to 
any queEtioo as to the intereeta of the infants, fie 
Welu - - 4B I. T. SG9, 31 W. B. T<4 

6. Infasl renanf-in-foiJ— (45 * 46 Viet. 

e. 38), «. 2, 3, 6, 11, 17, 25, 33, 56, 60— Pouwrs of 
Ltanng^SaU and Exchange — Mining Lfiaee — 
Smfart Land apart fr/m Minet — Appiteoiion of 
Beiit — Proceeds of Sale—Confiicf betweea SetUe- 
mmt and Ac(.] Upon s. summons under the Set- 
tled land Act to obtaiu the opinion and direction 
of the Court as to the effect of the Act upon cer- 
tain clauses in a settlement where an infant tenant- 
in-tail was entitled to possession, the following 
qnestioDS were decided :^ 

1. The settlement gave the trustees power 
dnriag the minority of any person entitled to 
poesession to receive and apply cents and profita in 
mitnagement of estate and maintenance of infant, 
and to accumulate and apply the surplus in paying 
oH chorgfsor in purchase of real estate to be settled 
to the same usee : — Hdd, that the rents and profits 
received by the trustees during the minority were 
to Im treated in manner directed by the settlement 
tuid witLont regard t« the Act. 

2. Power in the settlement to the trustees with 
the consent of tenant for life, if of age, and if not 
of lus gunrdians, to sell or exchange : — SAd, that 
this power was enercisable by the trustees during 
the minority at the request and by the direction (d 
he goardians of the infant tenant- in- tail 

3. Power in the settlement foe the guardians 
during minority tjj grant leases for twenty-one 
years, building leases for ninety-nine years, and 
mining leases for sixty years : — 3M, that this 
power was exercisable during minority by the 
guoidians with the consent of the trustees. 

4. Hdd, that the rents derived from mining 
leases were to be applied by the trustees in manner 
directed by the settlement, as coming within the 
term ■' coatroiy intention " expressed in the 11th 
aection of the Act. 

5. Hdd, that there being no pow^ in the settle- 
ment to sell surface land apart from minerals the 
trustees conld exercise that power under sect. 17 of 
the Act; and this beingan execution of astatntory 
power, the consent of tile gnardians wonld nr' *-' 



BETTLSD LAXB ACT, ISBS — coaiimied. 
necessary, fie Duke of 'SsvcxBn.^a Settled 
Estates - 24 Cli. D, 129, DSL. J.Ob. 645, 
[48 I. T. 7T9, 31 W. B, 782 

6. rnterjm Invatment — Charity — Settled 

Land Act, 1882 (45 & 46 Vifi. e. 38), it. 21, 32.] 
Lands belonging absolutely to a charitj were taken 
by a public tndy and the purchase- money paid into 
donrt under the Lauds ClauBee Act : — Bdd, that 
the purchase -money conld be dealt wilh under the 
provisions of the 32nd section of the Settled Land 
Act, 1882, as " money liable (o be laid out in the 
purchase of land to be made subject to a aettle- 
ut." fie Bybon'b Chabit; - 23 Cb. D, 171, 
[4B L. T. 516, 81 W. &. SIT 

7. Tnierim Invutmetd of Money tn Court 

Sy. Debenture Stoek—Costg—Setlled Land Act, 
1882 (45 dc 46 Vict. c. 38), s. 32.] ffeM.raiderthB 
ibove section, that the costs of an interim invest- 
nont in debenture stock of " money in Court liable 
A} be laid out in the purchaae of land to be settled," 
which hod been paid into Court by the Conuois- 
uoners of Sewers under their special Act (by which 
m investment in debenture stock was not autho- 
rised), must be paid by them as if the speeial Act 
did aathorise snch mode of inveetmenl. fie Han- 
- , S2 !„ 7. Ch. 687, 31 T. B. 784. 



/0TLi/e-^5A 
' ' to a term for raising c< 
ss wore devised to we i 
the life of A. v 
remainders to the use of A.'s children in tail. The 
trustees were (o Gnt«r into possession, and during 
the life of A. manage the property and pay eU 
expenses and outgoings, and keep down the interest 
on chaigee, and pay the balance or ultimate residue 
of the rents and profits to A. during his life. After 
paying all outgoings, only a very email annual 
surplus remained payable to A : — Setd, that 
A. was under the will a person "entitled to 
the income of land nider a trust or direction for 
payment thereof to him during his life, subject to 
expenses of management," within the Settled Land 
Act, 1882, s. 56, cl. 1 (ix.), and therefore possessed 
the powers of selling given by the Act to tenants 
for life. Be Jones's (C. R.) Estate 24 Ch. D. 683, 
[GE L. J. Ch. 969, 48 L. T. 812 
9. ^ — Payment of Money ovi of Court — Jo- 
pointmentofT^teee-l Where a testator's danght«r 
was beneHcial tenant for life of a fund paid inlti 
Court upon the compulsory pnrcbase of the testa- 
tor's property, the daughter being one of the two 
trustees of tbewill, and both trustees being desirous 
of resigning their trusts, and there being no power 
of sale in the will, the Court appointed two new 
trustees of the settlement effected by the will for 
the purposes of the Settled Land Act, 1882, and 
ordered the fund to be paid out to snch trustees, to 
be held by them npon the trusta of the will, fie 
Wbioht'b Tbcbm - - M Ch. S. 06S 
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afTnuteet.} A testator devised freehold 
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BETTLBO LAXD ACT, IBSS— continued. 
power of sale. Shortlj after the testator's desth a 
portion of the propert}' comprised id the will wu 
pnrcliBscd b;a railwaj company under their poweis, 
and the money was paid into Court, 

Upon petition for payment uf the money ont of 
Court, an order was made appointing tliroe of the 
trusteesof the will, omitting tlie testator's grandson 
(the tenant for life), Ut be trustees of the settlement 
effected by the will for the purposes of the Settled 
Land Act, I8S2 ; and the fund was ordered to be 
paid out ti> such three trustees to be held by them 
npon the trusts of the wilL 

Aud it appearing that the trustees of the will 
had advanced a large sum of money on mortgage 
including, by anticipation, a sum of money equiia- 
lent to the fund in Courts— it was ordered that the 
three trustees appointed by the Court he at liberty 
to pay the fund to the four truatefa of the will upon 
the execution by them of a declaration of trust in 
favour of the three trustees of so mnch of the prin- 
cipal sum secured by the mortgage as should be 
equivalent to the proceeds of the fund ordered to 
be pud out of Court. Re Habhop's Settlbd 
Estate Tbtjbts 24 Oh. D. 717, 48 L. T. 8S7 

II. Pat/meat of Monty oat of Conrt — 

Copi'tai Money — Sale by TenaiU for lAfe — Landt 
Clauio Act, 1845 (8 it 9 Ftef. c. 18), m. 7, 69— 
Settled Land Act, 1882 (45 it 46 Viet. c. 38), u. 2, 
lub^. 8 ; 22, 32.] Sections 22 £ 32 of the Settled 
Land Act give the Court jurisdiction 1« order money 
paid into Court, upon a sale of land by the tenant 
tor life, under the Lands Clauses Act, 1845, to be 
paid (win the consent of the tenant for life) to fhe 
trustees of the setUement. Be Rdtland's (Dtke 
OF) SrrrLEHEMT. 49 L. T. 196, SI W. B. 947 

12. Petition/or Advice— WHi—MontT) to 

he laid out in the purchaie of Land to he eettled in 
Strict Settlement — Invealmenl in Defcenfure Stock 
—Settled Land Act, 1882 (45 * 46 Viet, c- 38), m. 
2 (1), 21, 22 (2), (4), 33, 44, 51, 56 (2).] Where 
under a will money ia bequeathed to tmstees in ' 
trust to lay it out m the purchase of land, to be i 
settled in strict settiement, the trustees may invost 
it in debenture stock in accordance with the pro- 
visions of sect. 21 of the SetUed Land Act, 1882 I 
Se Mackenzie's Trebtb ~ S3 Ch. D. 750, | 

[SS I. J. Oh. 726, 4B L. T. 936, 31 W. E. 94B 

13. Solicitor^ Bemuneratim Act, 1831— 

General Order — Sale bj Tenant far Life — Solid- \ 
(or'a ReiKuneralioa in retpect of Burinesi connected 
mlh Sfdea—Aiu>tioneer'i Charge!.'] Settled pro- 
perty which had been put up for side by auction by 
the tenant for life under the Settled Land Act, 
JS82, but withdrawn for want of any sufficient 
offer, having been sold by private contract on the 
same day -.—Meld, on smnmons by the trusteea for 
the decision of the Court, that one chaise, according 
to the scale set out in Part I. of Schedule 1 of the 
General Order nnder the Solicitors' Remuneration 
Act, 1881, was payiile out of the purchase-money 
to the tenant for life's solicitor for conducting the 
sale, including the conditions of sale, and one 
charge for deducing the title and completing the 
conTeyaoce, including the pteparation of the con- 
tract ; and tliat the costs of the — 
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)f the purchase -money. Se Bbck. Bt 

Estate - - 24 Ob. D. 608, 

[B2 I. J. Ch. 8IG, 4B L. T, 95, 31 W. fi. 910 

Tenant/or Life — Sale by — Bemainder- 






Vtct. c 






for life is desirous of selling a settled estate under 
the above Act, and the remainderman offets to buy 
the estate at its full value, the latter is entitled to 
an injunction to restrain the tenant for life from 
selling at a less price than that offered by the 
remainderman, or from selling to any other person 
without previously communicating the offer to the 
remainderman, and giving him a reasonable oppor- 
tunity to make an advance on the price offered. 
WUEELWBIQHT V. Walkbe (No. 2) 48 L, T. 8B7, 
[31 W. a. 912 

IB. TeaaalfoT Life—WiU made in 1634 

creating Tnal/or Sale bu Trtuteel after Death of 
Tenant for Life — Sole of Property by the Bever- 
rioner tn 1880— Wofice under Kct. iS bu Tenant 
for Life to Tnuteet of Settlemenf— Pouwr of 
Tenant for Life Co leU Oie fee simpie.] J. W., by 
his will, devised an estate to trustees npon trust to 
receive and pay the rents to his grandson for life, 
and after his decease to sell and to stand possssad 
of the moneys for all the grandson's children. The 
tenant for life was upwards of serenty years of age, 
and a widower. He had one child only, a daughter, 
and she and her husband in July, 1380, contracted 
to sell her reversion in the estate to the Plaintiff. 
The SetUed Land Act (45 & 46 TicL c. 88), cams 
into operatjtm in January, 1883. and the tenant for 
life at the end of that month advertised the estate 
for sale under the powers of the Act. The Finn- 
tiff brought an action for an injunction to restrain 
the tenant for life from selling ; and to restrain 
the other Defendants, devisees of the legal estata 
under the will of the survivor of tmstees of J. W.'s 
will appointed by the Court, from eiecuting any 
assuiance of the estate, and on motion for that pur- 
pose : — Eeld, ttiat the tenant for life had power 
under the Act to sell the fee simple and inheritance 
of the property if he should comply with the pro- 
visions of the Act ; but held also that there were 
no trustoes to whom he could Under sect 45 give 
notice ; and an injunction was granted to restrun 
him from selling until trustees lud been properly 
ippointed for the purposes of the Act, 

Heid, also, that the Plaintiff was entitled to be 
lerved with any summons for the appointment of 
new trustees, and (the Plaintiff objecting) that the 
Defendant's solicitor ought not to be appointed. 
ffHEELWBiGHm. Wai.keh(No, 1) S3 Oh. D. 762, 
[S2 I. J. Ch. 274, 48 L. T. 70, Bs£; 81 W. B. S8S, 
[716 
—Solicito 
!. c. 38, g. 

A testator devised his real estate to the use of G. 
ind W. in fee upon trusts in strict settlement, and 
bequeathed to Ihem his residuary personal ^tate 
□pou trust to invest it in the purchase of land to be 
conveyed to them npon the same trusts. The wUl 
contained no power of sale. W. was the family 
solicitor, a person of good position and high charac- 
ber, and aftor the death of the testator he act«d as 
solicitor to the trustees and also to the tenant for 
life. The tenant for life being deairons of selling 
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part of the estates under the powers of the Settled 
Ijand Act, applied to the Court to appoint G. and 
W. trustees for the purposes of the Act : — Held 
(affirming the decision of Kay, J.), that W. ought 
not to he appointed, for that although he was in 
all other respects a most proper person, his heing 
solicitor to the tenant for life, made him unsuitahle 
for an office the duties of which required him to 
cheek the proceedings of the tenant for life. Be 
Kemp's Sbttled Estates - 24 Ch. D. 485, 
[52 L. J. Ch. 950, 49 L. T. 231, 31 W. B. 930 (CA.) 
——Compulsory purchase — ^Income of purchase- 
money. 
See Lands Clauses Act. 13. 

— Lunatic tenant for life — Power to lease — 
Petition. 
See Lunatic. 8. 

' Power of sale — ^Tenant for life. 
See Settled Estate. 2. 

SETTLEMENT — After-acquired Property — Cove- 
nant—WiOr-Gift to Wife—'' Separate Use:'] By 
an ante-nuptial settlement the husband and wife 
covenanted with the trustees to settle all property 
to which the wife then was or during the coverture 
she or her husband in her right should become 
entitled by devise, bequest, or otherwise " for any 
estate or interest whatsoever.'* During the cover- 
ture the wife's father died, having by his will 
devised and bequeathed a moiety of his residuary 
real and personal estate to her " for her separate 
use, independently of any husband " : — Held^ that 
the moiety was bound by the covenant. Be Main- 
wanino's Settlement (Law Rep. 2 Eq. 487) not 
followed. Be Allnutt (or Alnutt). Pott «. 
Bbasset - 22 Ch. D. 275, 52 L. J. Ch. 299, 

[48 L. T. 155, 31 W. B. 469 
2. — After-acquired Property — Covenant to 
settle Wife's future Property — Crift to Wife — In- 
tention of Donor."] Upon the marriage of S., which 
took place in 1870, three indentures were executed, 
by the first of which freehold premises were settled 
upon S. and his wife, during their joint lives, in 
moieties, the wife's share for her separate use but 
with a restraint on anticipation. By the second 
S. and his wife covenanted that personalty coming 
to the wife during the marriage should be settled 
in like manner. By the third, the wife's father 
covenanted to pay to trustees an annuity for S. 
and his wife during their joint lives, to be settled 
in like manner. In 1874 S., in consideration of 
certain sums owing from him to his wife's father, 
and by the request of the latter, assigned his 
interest in the annuitv to the trustees of tiie above 
indentures in trust for the wife, for her separate 
use for life, and on her death on the settlement 
trusts. This deed recited the two settlements, 
but not the covenant as to future property, and 
there was no provision to restrain anticipation. 
The wife, in 1878, with the consent of S., pur- 
ported to assign to a mortgagee all her interest in 
the annuity under the deed of 1874 : — Meld, that 
no part of the annuity passed by such mortgage, 
the intention of the deed of 1874 being that fiie 
husband's interest in the annuity thereby assigned 
should be settled in the same way as if it had been 
included in the original settlement, which re- 
strained the wife from anticipation. Soholfield 
V. Spcx)Neb - - ' •• 48 L. T. 159 



SETTLEXSST— continued. 



3. After-acquired Property — Married 

Women's Property Act, 1882 (45 & 46 Vict c. 75), 
ss. 5, 19 — Property to separate use excepted — 
Settlement not affected by Act.'] A marriage settle- 
ment made in 1862 contained an agreement for 
the settlement of any future acquired property of 
the wife to a specified amount (except interests 
settled and limited to her separate use). The wife 
after the commencement of the Married Wranen's 
Property Act, 1882, became entitled absolutely to 
a bequest above the specified amount, without any 
limitation as to separate use : — Held, that by the 
19th section of the above Act the marriage settle- 
ment was exempted from the 5th and other sec- 
tions; and that the bequest to the wife came 
within the covenant to settle future acquired pro- 
perty, and must be dealt with as if the Act had 
never been passed. Be Stonoe's Trusts 

[24 Ch. D. 195, 52 L. J. Ch. 776, 48 L. T. 963 

4. Construction — Wife's Property — Sepa- 
rate use — Memorandum binding Husband from 
claim upon Wife's Property.] A, in consideration 
of his intended marriage, executed a memorandum 
by which he covenanted and aj^reed with his in- 
tended wife that, in the event of her becoming his 
lawful wife, he would bind himself from having 
'' any legal or lawful claim upon the plate, linen, 
furniture, or household effects, or with receiving or 
disbursing the rents of her tenements and cottages, 
or giving orders for the repair of the same, nor yet 
with any property whatsoever she is in possession 
of at the time of her marriage to him " : — Held, an 
absolute disclaimer of all tiie property, real and 
personal, that he would get by the marriage, and 
a settlement thereof to the separate use of his wife. 
Dye t;. Dye and Beloe - - 47 J. P. 520 

5. — Power oj Leasing — Tenant for Life — 
Charge on Inheritance — Mortgagor and Mortgagee 
— Consolidation — Coal Workings — Bemoval of 
Pillars — Injunction.] A testator devised his real 
estates in strict settlement, making M. first tenant 
for life without impeachment of waste, and, after 
giving to male tenants for life powers to jointure 
meir wives and provide portions for younger child- 
ren, proceeded to authorize the tenante for life 
when in possession and the guardians of infant 
tenants for life in possession to demise any parts of 
the estates, except the mansion-house, for any term 
not exceeding twenty-one years at the best rent 
without fine or premium. He then empowered 
such tenants for life and guardians to grant any 
lease or leases of any mines or collieries or of any 
parcels of land for the purpose of digging for, 
winning, or gaining minerals or coal in any part of 
his estates "for such terms or number of years, and 
under and subject to such rents or reservations and 
agreements, as to such tenant for life or guardian 
or guardians shall seem reasonable and proper," 
and also to grant building or repairing leases for 
any term not exceeding ninety-nine years without 
any fine or premium. In 1843 M., the tenant for 
life, by a deed reciting the leasing power, in con- 
sideration of £6000 paid to him by C., demised the 
mines included in a mining lease made by the tes- 
tator to E. in 1829, which would expire in 1848, 
to C. for ninety-nine years at a peppercorn rent, 
subject to redemption on payment of £6000 and 
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VSmLEMXJSrt— continued. 
interest. The deed contained an appointment of 
a receiver of the rents and royalties payable by the 
present and future tenants, and did not oblige C. 
to work the mines ; but the tenant for life cove- 
nanted to grant, or concor in granting, such further 
leases as C, should require : — Held^hj Bacon, V.C, 
and by the Court of Appeal, that this deed was a 
valid exercise of the power of leasing mines, and 
created a good legal mortgage for an absolute term 
of ninety-nine years. 

By a deed of April 1850, reciting the will and 
the power of leasing mines, and that M. was in- 
debted to S. P. & B. in £60,000, and that it had 
been agreed that S. P. & B. should pay what was 
due on the mortgage of 1843, and take a transfer 
of that security, and that for securing to S. P. & B. 
the payment of the debt due to them from M. and 
any other moneys they might advance to him, it 
had been agreed that such further mortgage as 
thereinafter contained should be made ; the mort- 
gage debt of £6000 was assigned to S. P. & B., and 
the term was also assigned to them subject to the 
existing equity of redemption, and M. mnted his 
life estate to J. C. as a trustee for S. P. & B. It 
was declared that the collieries and property as- 
signed to S. P. & B. should be subject to thepro- 
viso for redemption thereinafter contained. There 
followed a proviso for redemption of all the mort- 
gaged property on payment of £67,000, being the 
aggregate of the £60,000 and the moneys secured 
by the mortgage of 1843 : — Held, by Bacon, V.C., 
and by the Comi of Appeal, that the £60,000 was 
effectually charged on the ninetv-nine years term 
as well as on the life interest, for that this deed 
was a good exercise of the leasing power by varying 
the proviso for redemption in the deed of 1843, and 
that even if it were a defective exercise of that 
power the defect was one which a Court of Equity 
would make good. 

The lease of 1829 contained covenants by the 
lessee to leave sufficient pillars of coal to support 
the roof, and these covenants were embodied by 
reference in the mortgage of 1843. In May, 1850, 
M. granted to J. C. as a trustee for S. P. & B. an 
ordinary mining lease for forty years, subject to a 
dead rent and royalties, which contained a covenant 
by the lessee not to remove pillars without the 
consent of M. or his assigns, or other the persons 
entitled to the colliery. M. after this conveyed 
absolut^ely all his interest in the property to the 
trustees of his eldest son, who had become entitled 
in fee in remainder. Afterwards J. C, with the 
concurrence of the parties claiming under S. P. & B., 
granted an underlease to L. & S. authorizing them 
to remove some of the pillars, which they proceeded 
to do, alleging that J. C. and the persons claiming 
under S. P. & B. were the persons entitled to 
consent: — Held, that during the continuance of 
the lease of May, 1850, the pillars could not be 
worked without the consent of the assigns of M., 
who became such after the execution of that deed, 
and thai such working must be restrained at the 
suit of the son's trustees. 

But held, that if M. should survive the expiration 
of the lease of May, 1850, the parties claiming 
imder the deed of April, 1850, as assigns of M.'s 
life estate, could during the remainder of M.'s life 
effectually consent to the removal of the pillars by 
persons interested under the deed of 1843. Mostyn 



^TTTLEMXtn— continued. 
V. Lancaster, Taylor v. Mosttn 88 Ch. D. 588, 
[62 L. J. Ch. 848, 48 L. T. 715, 81 W. B. 686 

[(C.A.) 
B. Power of Leasing— Tenant for Life- 
Infant Remainderman — 7 ru%tee% — JEJfectuat rig 
Predecessor's Contract for Lease,'] By a will de- 
vising real estate in strict settlement powers of 
granting building leases were given to any tenant 
for life and to trustees durmg the minority of any 
tenant in tail. The tenant for life, in pursuance 
of his power, entered into a contract to grant & 
building lease, but died without having executed 
a lease, and was succeeded by an infant tenant in 
tail : — Held, that the trustees had power to effec- 
tuate the contract of the tenant for life by execut- 
ing a lease. Davis v. Harford 22 Ch. D. 128, 

[62 L. J. Ch. 81, 47 L. T. 540 
See also Settled Estate ; * 

Settled Estates Acts ; 

Settled Land Act ; 

Trustee ; 

Trustee Acts ; 

Trustee Relief Act. 

After-acquired property — ^Wife an infant. 

See Election. 1. 

English — Scotch divorce — ^English and Scotch 

actions. 

/See Practice — Staying Proceedings. 5 
Fraudulent. 

See Fraudulent Conveyance. 

— Power of appointment. 
See Power. 

Power or trust for maintenance. 

See Infant. 6. 

Separate estate. 

See Husband and Wife — Wife's Pro- 
perty. 14. 

Voluntary. 

See VOLUNTARY Settlement. 
SETTLEMENT 07 PAUFEB. 

See Poor Law. 3-6. 

SEWEB — Commissioners of Sewers — Power to take 
land. 
See Metropolis. 1. 

Expense of making — Summary proceedings 

— Justices' jurisdiction. 

See Public Health Acts. 5. 

Local board — Right to send sewage into 

adjoining district. 

See Nuisance. 1. 
SHAKES. 

See Company — Shares. 

BBSBirV— Equitable Interest— Ft. Fa,-^, L, P. 
Act, 1860 (23 i 24 Vict. c. 126\ «. 13.] A sheriff 
IS not bound to seize an equitable interest under a 
writ of fi, fa, Scarlett v. Hanson 1 C. ft S. 68 

2. Fi. fa. issued in Common Law Action — 

Injunction to restrain Sale under — Interpleader — 
Costs— Judicature Act, 1873 (36 «fe 37 Vtet. c. 66), 
«. 24 (5).] The sheriff seized, under a Ji. /a., fur- 
niture in the house of A., the judgment debtor, but 
the property of B., who, both before and after sndi 
seizure, gave the sheriff formal notice that the fur- 
niture belonged to Imn. On the 23rd August B. 
commenced an action in the CJhancery DivisioB lor ' 
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WESBXFF—continued,^ 

damages and an injunction against the shenfif, 
who, OH the 25th of August issued an interpleader 
summons, under which an issue was directed, and it 
was ordered that, on payment of £100 into Court, 
the sheriff should withdraw from possession, which, 
on the 1st of September, he did. The judgment 
creditor then admitted B.'s title to the furniture, and 
the £100 was accordingly paid out of Court to him. 
At the hearing of the Chancery action, Held^ that 
in retaining possession till the order to withdraw, 
the sheriff had not acted improperly, and was there- 
fore not liable; but that, as he might have ap- 
p^ed to the judge to have the Chancery action dis- 
posed of together with the interpleader summons, 
the action must be dismissed without costs. Ayl- 
WDX V. Evans. - 62 L. J. Ch. 106, 47 L. T. 668 

Interpleader— -Appeal — Costs. 

See Practice — Costs. 12. 

Sale by — Notice of bankruptcy petition — 

** Proceeds " of sale. 
See Bankruptcy — Assets. 1. 
SHIP :— 

I. Bill op Lading. 
n. Charterparty. 
in. Collision. 
IV. Maritime Lien. 
V. Master. 

VI. Merchant SrappiNO Acts. 
VII. Necessaries. 
VIII. Pilot. 
IX. Salvage. 
X. Seamen. 
XI. Towage. 

I. SHIP— BILL OF LADIirO— CbWmon— 5um in 
the Nature of Freight — Bight of Action.'] A ship A. 
and her cargo belonged to the same owners, and 
the Plaintiffs advanced £1000 as a loan to such 
owners, and received as security, in conformity 
with the agreement made between them and the 
borrowers, the bill of lading, on which the master 
indorsed a receipt for £1000 as advanced freight, 
and also a policy of insurance on advanced freight. 
Ship A. was lost through a collision with the Defen- 
dants' vessel, whose negligence was admitted. It 
was proved that the difference between the value 
of the cargo at the port of destination and at the 
}>ort of loading would have considerably exceeded 
£1000. In an action by the holders of the bill of 
lading for £1000 against the Defendants' ship : — 
Held, that the Plaintiffs were entitled to recover 
the sum, though it was not, strictly speaking, ad- 
vanced freight, but a prospective increase in the 
value of the cargo, and that the insurers were sub- 
rogated to the rights of the Plaintiffs. — A sum in 
respect of disbursements for ship A. on her voyage 
and wages paid in advance had been awarded to 
the owners of the A. by the Registrar and mer- 
chants : — Held, further, that this was no bar to the 
Plaintiffs' right to recover in this action. The 
"Thyatira. Cockbain v. Owners op the 
" Thyatira." - 8 P. D. 166, 62 L. J. P. 86, 

[49 L. T. 406, 32 W. B. 276 

2. Custom of Port of Ijondon — Merchant 

Shipping Act, 1862 (25 & 26 Vict. c. 63), s. 67.] 
There is a custom in the Port of London entitling 
steamships with general cargoes using the docks to 



I. SHIP— BILL 07 LADlSQt— continued. 

land their cargoes on the dock quay. The above 
section applies only where default in entry of the 
goods has been made by the owner. Marzetti v. 
Smith. - 1 0. ft B. 6 (The Div. C. ft C. A. dU- 
[oharged a Bnle for a New Trial, 49 L. T. 680 

3. Exceptions — Collision between Ttoo 

Ships belonging to same Owner — Negligence of 
Master and Crew — Action of Tort — Variance 
between Rules of Admiralty Court and Courts of 
Common LaW'—Judicature Act, 1873 (36 & 37 Vict, 
c. 66), s. 25, subs-s. 9.] The Plaintiffs shipped 
goods on board the Defendants' vessel, the Crown 
Prince, under a bill of lading, which contained ex- 
ceptions of, among other things, " collision," and 
" accidents, loss, or damage, from any act, neglect, 
or default whatsoever of the pilots, master, or 
mariners, or other servants of the company, in 
navigating the ship." In the course of the voyage 
the Crown Prince came into collision with anoth» r 
vessel of the Defendants, the Atjeh. The Plaintifft' 
goods were in consequence lost. The collision was 
due to negligence, for which the Atjeh was mainly 
in fault ; but the Crown Prince also was in some 
degree tiD blame : — Held, that the Defendants had 
not committed a breach of the contract created by 
the bill of lading, and that no action could be 
maintained against them on the ground of failure 
to perform the undertaking therein contained to 
carry the goods safely upon the voyage : — Per 
Brett, L.J. : — ^No stipulation on the part of the 
Defendants could be implied as to the conduct of 
those on board the Atjeh, and although the negli- 
gence of the Atjeh was not within the exceptions, 
nevertheless it was not within the contract created 
by the bill of lading : — Per Baggallay and Lindley, 
L. JJ. — The exception " collision," although it did 
not cover the negligence of the Crown Prince, 
covered the negligence of the Atjeh, and the De- 
fendants were expressly relieved from liability for 
the negligence of the Crown Prince by the other 
exceptions in the bill of lading : — Held, further, 
that the Defendants were liable in tort for the 
negligence of those engaged in navigating the 
Atjeh, but that the amount payable by the De- 
fendants must be limited to one half of the loss 
sustained by the Plaintiffs, pursuant to the Supreme 
Court of Judicature Act, 1873, s. 25, sub-s. 9. 
Chartered Mercantile Bank of India v. 
Netherlands India Steam Navigation CJom- 
PANY - 10 Q. B. D. 621, 62 L. J. Q. B. 220, 

[48 L. T. 546, 31 W. B. 445, 47 J. P. 260, 

[6 Asp. X. 0. 66 (O.A.) 

4. Indorsement of, and delivery of the 

goods in consideration of pre-existing debt : — Held, 
valid as against subsequent innocent purchaser. 
Skilling v. Bollman - 30 Amer. B. 637 (U.S.) 

6. Liability for Freight — Indorsee of Bill 

of Lading — -^Passing of Property^ in Goods 
shipped — Indorsement by way of Pledge — BiUs of 
Lading Act (18 & 19 Vict. c. Ill), s. 1.] The 
shipper of goods does not, by simply indorsing the 
bill of lading and delivering it to the indorsee by 
way of security for money advanced by him, 
" pass the property " in the goods to such indor- 
see so as to mike him directly liable to the ship- 
owner for freight under 18 & 19 Vict. c. Ill, s. 1. 
— The shipper of goods indorsed the bill of lading 
in blank, and delivered it to the Defendants' 
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I BHIF— BILL OF LASIHCF— conftnufd. 
banters bj way of secnritj for mdoej Advaticed 
hj them. The goods Dpon their uriTal at the 
port of deBtinatjoa were sold for an amount in- 
Buffieiant to pay the freight ; — Held, that the 
property in ihs goods had not passed to the De< 
feadonls within t£e meaning of the Bills of Lading 
Act, sect. 1, so as to make them liable in an 
action by the shipowner for the freight. Bdr- 
PICK e. Sewbll 10 a. B. B. 363, SB I. J. 0. B. 4SS, 

[U L. T. 705, 31 W. B. 796, 6 Aip. K, C. 79 

6, Merchant ShiBping.Ad, 1862 (25 * 26 

Vict. c. B3)«8. 66-78 — n arehouteman, Liability 
of — GonvereiOB.'] When goods are shipped under ' 
a bill of lading drawn in parts, to be delivered 
to the e^msignee " or hie assigns, the one of which 
bills being accomplished, the others to stand void," 
the mast«', or the warehouseman who has the 
custody of the goods under the Merchant Ship- 
ping Act, 1862, eeeta. 66-78, ie jnitified in de- 
liTering to the consignee on production of one 
part, although there has been a prior indorse- 
ment for vfJue to the holder of another part; 
provided the delicerj be bona fde and without 
notice or knowledge of such prior indorsement. 
Goods having been shipped for London consigned 
toC. & Co., the shipmaster sigiied a eetof three bills 
ot lading mirked " First," " Sewmd," and " Third," 
respectively, making the goods deliverable to 
C & Co.. or (heir assigns, freight payable in 
Loudon, the one of the bills being accomplished, 
the others to stand void. During the voyage 
C. & Co. indorsed the bill of lading marked " First " 
to a bank in consideration of a loan. Upon the ar- 
rival of the ship at London the goods were 
landed and placed in Uia custody of a dock com- 
pany in their warehouses; the master lodging 
with them notice under the Merchant Shipping 
Act, 1862, sect. 68. Sc., to detain the cargo nntil 
the freight should be paid, C. & Co. then pro- 
duced to the dock company the bill of lading 
marked " Second " unindorsed, and the dock com- 
pany entered C, & Co. in their books as proprie- 
tors of the goods. The stop for freight being 
afterwards removed, the dock company bonA Jlde 
and without notice or knowledge ot the Ittik's 
claim delivered the goods to otner petsona upon 
delivery orders signed by C. & Co, :— ^ffeW, affirm- 
ing the decision of the Court of Appeal, that 
the dock company had not been guilty ot a con- 
version, and that the bank could not maintun 
any action against them. Fearon v. Boieers 
(1 H, Bl, 364) reflected on. Glyn, Milw & Co, 
B, East amd West Indi* Dock Co, 

[7 App. Caa, S91, ftS L, 7. Q. B. 146, 
[47 L, T, 309, 31 W. R. 201, 
[41iF,lLG, fieO{H,L„Z.) 
T, PerjTi "/ the Sea— CoHisioH— Negli- 
gence.'] A collision between two vessels brought 
about by the negligence of either of them, without 
the waves or wind or difficnlty of navigation oon- 
tributing Ui the accident, is not " a peril of the 
sea" wiUiin the terms of that exception in a bill 
of lading, Woodley v. Michell 11 ft. B. D. 4T, 

[S2 L. I. ft. B. 3Sfi, 48 I, I, fi99, 81 W, a. 6G1, 
[8 Aap, V, C. 71 (CA.) 

Conditions of chartorparty incorporated in — 

cesser clause. 

See Ship— Chartrrpahty. 'i. 
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Payment in exchange for — Bill drawn i 

sets of three. 

See Sale or Goods, 9. 

n. SHIP — CHABTEBPABTT— 'Mcddent* ( 



B feai' and " 



,./m 



cepttd — Detention by lirese of aeather — Devii^ 
Won from Voyage eommeneed.] The owners of a 
coaling steamer contracted, in a charteiparty 
containing the usual claura excepting " all dangers 
and accidents of the seas," &«., to send thesteamer 



October, unforeseen circamstances excepted." The 
steKmer left G, for Dublin on 11th October with 
a cargo of coals, which she was loading at the time 
the contract was entered into, but experienced very 
stormy weather on her passage to Dublin, and in 
consequence did not arrive at B, till the 16tb of 
October, On the 17lh, she loaded the iron and 
proceeded on the 18th on her voyage ia G., but 
again experienced bad weather, which obliged her 
to ran for shelter, and she did not arrive at G. till 
2Gth October, 12 days after the date at which she 
was due ander the chartorparty. The charterers 
brought an action for damages against the owners 
of the steamer for loss caused them by the iaie ar- 
rival of the iron. It appeared in evidence that the 
steamer could, under ordinary conditions, have ar- 
rived at B, in time to load her cargo of iron and 
reach G. by the 14th ol October, ootwithstanding 
her taking the Cargo of Coals to Dublin :— Held, 
that, treating the matter as a jury qnestion, the 
owners were entitled to rely on the steamer beiug 
able to fulfil the contract, and that the delay must 
be therefore attributed to " accidents of the seas * 
and " unforeseen circumstances ;" so that the De- 
fendants were not liable, Donaldson «. LimJi 
& Co - - - 10 C, of 8, Ca», 413 (Be.) 



Lading.'] A charterparty contained stipulatjons in 
the usual form for payment of freight and deronr- 
lulation that " as this chait«r- 



pehj is entered into by the charterers for accoOBt 
of another party their liability ceases as soon as 
the cargo is on board, the vessel holding a lies 
upon the cargo for freight and demarrage." The 
charterers having placed the cargo on board at the 
port of loading, a hill of lading was signed whereby 
the goods were made deliverable to themselves it 
the port of discharge, " they paying freight and all 
other conditions as per charterparty," In an action 
by the shipowner against them as consigneee of the 
cargo, for demurrage in respect of delay at the port 
of discharge ;— HeW, that the cesser danse in the 
charterparty must be rejected as inapplicable in 
reading the bill of lading, which incorporated all 
the conditions of the charterparty applicable to the 
reception of the goods at the port of disi^uage< 
"' ■ 'iff was entitled to 



and therefore that the Plaint 
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buuntUQ the action. Gcllibchen t. Stewast ' 

Bbotbem - ll(t.B.D.lB6,GSI.LQ.B.e4S, , 

[« L. T, 186, 81 W. B. 74S | 

3. Comtruction.] A. entered into » I 

chartBfparty with B. for l£c hire of a tng " to tow 
Teasel off rocks at Gairloch ... for the spate 
of one or four weeks . . . cammeaeiiig from the 
8th September, at which date the vessel is to be at | 
tfae dieposal of the charterer at Greenock," the . 
captain " to uee all and eveiy despatch possible 
in prosecntine the Toyage." The tug did not 
leave Greenock till 2.30 p.m. on the 8th, and I 
Uierefore arrived too lato to execute the contract, 
the vessel having been floated off bj other meaDB. 
A. having sued B. for loss of profit caused bj B.'s 
not sending off the tog at the earliest moment oD I 
the 6th of September, B. maintained that the 
meaning of the contract was, that the tng was to ! 
sail at an; time on the Sth^ — Sdd, (diSi, Lord 
Tonng) tliat the true meaning of the contract was ' 
timt the tug was to sail at the earliest moment of 
tihe 8th, and that B. was therefore liable. Mac- 
kenzie V. LiDDBLL 10 C. of B. Cbb. TOS (Ba.) 

4. Condruction — " About."^ Under a ! 

chart«rpert7 providing that the ship shall load I 
empty petroleum barrels, " as many as required by I 
the masUr (say, about 5000 ;) " the word " about " 
entitles the master to require at his option the ship- I 
ment of 10 per cent, mme or less than the amount 
specified. Alcock v. Leeew - 1 Q. & X. 01 

fi. Demurrage — Ctatomary Uanner of | 

Loading — Detention by FroeL] By the terms of 
a eharterp&rtj the ship was to proceed to Cardiff, i 
East Bute Dock, and there load in the customary 
muiner from the agents of the freighters a cargo j 
of rail iron, the cargo to be loaded as fast as ship 
Bonld take on board and stow within ihe cualomary 
working hours of the port, commencing when ship | 
was in berth and readyto load, "detention by frost, 
floods, &c., not to be reckoned as lay days." At ' 
Cardiff there are two docks, the East Bute Dock j 
■nd the West Bute Dock, connected by a canal, 
and the West Bate Dock is connected by a junction ' 
cAnal with the Glamorganshire CanaL The ship- 
owner, when the charterparty was made, did not 
know who were the freighters' ageata at Cardiff. 
There were about six manufacturers of rail iron 
there, and all of them (with the exception of the 
freighters' agen If) had wharves in the East or West 
Bute Dock, The agent's wharf was on the Gla- i 
morganshire Canal, nearlj opposito the junction 
canal, and their rail iron was loaded on ships 
berthed in the East Bate Dock by means of lighters 
pasaingdown the junction canal, through the West 
Buto Dock, and from thence through the con- 
necting canal to the East Buto Dock. The other 
mauofacturers loaded ships in the East Buto Dock, 
either from the quay or by lighters coiEung from 
their wharves. The ship on arrival was berthed , 
in the East Buto Dock, and the loa^ng was com- I 
menced, but it was delayed afterwards for sixteen I 
days by frost, which covered with ice the junction 
canal, from the agent's wharf to the West Bute 
Dock, and prevented there the passage of the i 
lighters, though the water in the docks was not 
fiSren ; — Held, reversing the decision of Pollock, 
B., that the exception in the charterparty with 
respect to detontion by frost, did not apply to relieve ' 
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the freighters from liabiLty for demurrage, as the 
lighters with the cargo for the shm had not got 
within the limits of the East Buto Dock where ths 
ship was to be loaded, before the detention by frost 
had happened. Kat v. Field 10 Q. B. S. Ml, 

[fiS L J. a. B. IT, 47 L. T. 423, 31 W. B. 332, 
[4 Asp. X. C. ess (C.A.) 

6. _DemurTage — "^ros( preventing Load- 
ing" — Commencement of Lay Dayi.J By the 
terms of a charterparty the ship was to proceed to 
the port of loading, and there load a cargo of iron 
from the agents of the 



commence from the vessel 
being ready to load and unload and ten days on 
demurrage, over and above the siud lay days, at 
£40 per day. [Except in case of hands strikiog 
work, or frosts or floods, or any other unavoidabU 
accidents preventing the loading and unloading ; 
in which case owners to have the option of em- 
ploying the steamer in some short voyage trade, 
until receipt of written notice from cbaiterers that 
they are ready to resume employment without 
delay to (he ship.]' On the ship^ arrivalshe went 
into dock, and the loading was commenced ; but 
frost bavJDg afterwards set in, the canals, fhroogh 
which part of the cargo had to paas iu lighters to 
reach the vessel, became impassable owing to ice, 
and the loading was wholly stopped for five days : 
— Held, on the authority of Kay v. Field (eupro) 
that the exception in the chartraparty as to frost 
did not relieve the charterers from liability for 
demurrage, inasmncb as the detention of the cargo 
by ice occurred in the canals before the cargo 
reached the dock where the vessel was lying. — 
Judgment of FoUock, B., reversed. Coterdale 
c. Gbant- - 11 Q. B, D. 543, 43 I. I. TOI, 

[S Asp, K. G. T4 (CA.) 

7. Demurrage — "If »ufficient Water " — 

Bill of Lading — Bolder by way of Security.'] 
Where it was provided b^ a charterparty that Uie 
ship should " discharge in a dock as ordered on 
arriving, if sufficient water, or so near thereunto as 
she may get, always aSoat, and there deliver the 
same . . . ": — Held, that the provision must be 
construed as meaning that if, when the ship is 
ordered to discharge at a dock named, there a, 
when the order is given, sufficient water to enable 
' ' >, she is bound to discbarge then 



delivery, they were held liable to pay demurrage. 

Allek v. Coltabt 11 a B. D. 783, (12 I. J. Q. B. 

[886, 48 L, T. 944, 31 V. B. B41 

S. DemuTToge — Port of Unloading — " At 

all timet of tide and alicayt ofioat.'^ A snip was 
chartered to unload at S. or "as near thereto as 
she might safely get at all times of tide and alwayi 
afloat," and for delay in unloading the charterers 
were to pay demurrage. — The stote of the tide 
prevented Uie ship from reaching S. for four days 
after she arrived at the nearest point where she 
was able to float ; — Held, that according to the 
terms of the charterparty this was a sufficient 
arrival of the ship at S, to found a claim for de- 
murrage. HoBSLET V. Fbice 11 Q. B. D. 244, 

[0! L. J. 0- B. 60S, 40 I. T. lOI, 31 W. B. 786 
O 2 
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9. Demurrage — " Prompt Despatch " — 

Delay in Loading."] Where a ship was chartered 
to proceed to a port, and there load from the factors 
of the charterers a cargo of coal, " taking her turn 
with other steamers . . . and receive prompt de- 
spatch in loading," it appeared that the ship was 
loaded in its turn, the charterers employing the 
persons at the port who were usually employed in 
loading, hut that the ship was delayed through 
the supply of coal proving insufficient: — Held, 
that the charterers were liable for such delay. 
Elliott v. Lord 62 L. J. P. C. 23, 48 L. T. 642, 

[6 Asp. X. G. 63 (P.O.) 

10. Filial Sailing from last Port.'} By 

the terms of a charterparty the owners were en- 
titled to an advance of one-third of the freght 
within eight days " from final sailing of the vessel 
from her last port in United Kingdom.'* The 
vessel was loaded at Penarth Dock, and was towed 
by a steam-tug seven or eight miles, bringing her 
out about three miles into the Bristol Channel. 
She there cast anchor, as the weather was threat- 
ening. While she was lying at anchor a storm 
broke her cables, and she ultimately ran ashore on 
Penarth beach, and the cargo was spoiled. The 
vessel had never been beyond the limits of the port 
of Cardiff as defined for fiscal purposes, but she had 
left what, for commercial purposes, is considered 
the port, and had been out at sea. She went 
ashore within the limits of the port in its com- 
mercial sense. The owners sued for one-third of 
the freight, and the charterers resisted the claim 
on the ground that the vessel had never sailed from 
her last port in the United Kingdom: — Held, 
affirming the decision of Lopes, J., that the word 
" port " must be taken in its ordinary commercial 
sense, and that as the vessel had got out to sea 
without any intention of returning, she must be 
taken to have finally sailed from her last port, that 
her being driven back into it by the weather made 
no difference, and that the one-third of the freight 
was payable. Price v. Livingstone 
[9 Q. B. D. 679, 47 L. T. 629, 6 Asp. X. C. 13 (O.A.) 



11. 



General Average — Deck Cargo jet- 



tisoned — " At Merchants Bisk.^ It was stipulated 
in a charterparty that the " ship should be provided 
with a deck cargo, if required, at full freight, but 
at merchant's risk": — Held, that the words "at 
merchant's risk " excluded any right on the part of 
the charterers to general average contribution from 
the shipowners in respect of deck cargo shipped 
by the charterers and jettisoned. Bubton v. 
English - 10 Q. B. D. 426, 62 L. J. Q. B. 386, 

[48 L. T. 730, 81 W. B. 666 

12. ** Regular turn " — Custom of Port — 

Ignorance of Custom.'] The Defendant chartered 
the Plaintiff s sailing vessel to proceed to W. for a 
cargo of coeJs. The charterparty provided that 
" regular turn " should be allowed for loading. By 
the custom of the port of W., steamers, though 
they arrive in port after, are loaded with cc«l 
before, sailing vessels ; but sailing vessels, as be- 
tween themselves, are loaded in the order of their 
arrival. The Plaintiffs were ignorant of this cus- 
tom. The Plaintiffs' vessel, though she arrived 
before several steamers, was delayed until they 
were loaded ; but she was loaded in the order of 
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her arrival as regarded the other sailing vessels in 
the harbour : — Held, that " regular turn " should, 
in the absence of exclusive words, be construed as 
" regular turn " according to the usage of the port 
of W., that it was not material that the Plaintiffs 
were ignorant of such usage, and that, accwdingly, 
the Plaintiffs could not recover demurrage. ISSm 
V. HiNBE - - - 12 L. B. Ir. 113 

18. Shipbroker — MaMer — Agent — - BcUi- 

fication — Foreign Port.] Two foreign ships, tjjie 
F. and M., were chartered, prior to their amv^liu^ 
6., and without communicating with the owiiiera» 
by a shipbroker at G.. who had &equently chaxtei'ed 
the same vessels under similar circumstances,. 41II 
such charterparties having been carried into effect. 
The masters of the F. and M. went several times 
to the shipbroker's office after the vessels had 
arrived at G., and the charterparties were shewn 
to them, but a fortnight after their arrival they 
refused to take up the charterparties: — Hela, 
that their conduct did not act as a complete ratifi- 
cation of the charterparties. 

A master has not authority to bind his owners 
by writing forward to a broker in a foreign, port 
authorizing the broker to charter his ship before it 
arrives there. The authority of a master to bind 
his owners by charterparty arises when he is in a 
foreign port, and communication is diffietilt.- A 
master is not his owner's agent so as to bind them 
bv holding out a third person as authorized to 
charter his ship. The " Fanny," The '" Matilda " 
[48 L. T. 771, 6 Asp. X. C. 75 (C.A.) 

Freight — Perils of the seas. 

See Insubanoe, Mabine. 1. 

III. SSLF—eOLLLBlOlX— Admiralty BegtOatums 
of the l^th August, 1879, Art. 21 — Narrow 
Channel] The Strait of Messina is a nairow 
channel within the meaning of Art. 21 of tiie 
Admiralty Regulations for preventing Collisions at 
Sea; as to what particular width or length wdl 
constitute a narrow channel, quasre : — 

Held, that the A. L. by infringing the said 
article occasioned the collision which afterwards 
happened, and failed to establish that the \fi. by 
anything which she did contributed to it or could 
in any way have avoided it : — 

Held, that the B.^s helm having been put hard 
aport in a way which if successful would have pat 
her on such a course as would have determined the 
risk of collision, the duty of reversing her lenginiM 
did not arise till it was discovered that the vesMl, 
owing to the action of a current, was not obejwg 
her helm. Scicluna v. Stevenson. Thr 
" Rhondda " 8 App. Cas. 649, 49 L. T. 810 (P« 0.) 

2. Apportionment of Damage — Jn/Wn^ 

ment of the Bule with respect to lAghts — Jiierchmd 
Shipping Act, 1873 (36 & 37 VicL c. 85), «. 17.] 
Where two ships incurred damage in a collisioD, 
and it was found that one of them was to blame 
for improper navigation, and that the other had 
infringed the regulations with respect to lights >-^ 
Held, that in the absence of proof that such in- 
f ringement could not possibly have contributed to 
the collision, the damage must be divided accorduig 
to the ordinary rule of the Court of Admira3l^i 
The Fanny if. Carvill (Asp. M. C, vol. 2, p. 569) 
approved. China Mehchants* Steam NAtsteif- 
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»I0N Co. V, BiQNOLD. The " Hochung." The 
** Lafwinq " 7 App. Cas. 512, 51 L. 3. P. C. 92, 
[47 L. T. 485, 81 W. B. 303, 5 Aip. U. C. 39 (P.O.) 

8» — ■ — Fog — Duty of Steamship under Way 
in D»n$e Fog — Begidatums for Preventing Col- 
lieiona at Sea^ Art&. 13, 18, 20.] It is the duty of 
thpso who have charge of a steamship in motion 
during a dense toe on first hearing the whistle of 
a steamship in sucn close proximity to them l^at 
risk of c(mision between the two vessels is in- 
YolTed, to bring their vessel immediately to a 
Standstill on the water, and not execute any 
^ftii^ttvre with their helm until they have defi- 
tiilibly ascertained the position and course of the 
oliier ship. The " Kirby Hall ** - 8 P. D. 71, 
[52 L. J. P. 81, 48 L. T. 797, 31 W. B. 6^8 

4. ,Launch — Duty of Tugs in the Mersey."] 

Persons in charge of a launch are bound to take the 
utmost precautions to avoid injury to passing vessels, 
such precautions being in the circumstances no 
more than reasonable. It is their duty to have a 
tug in attendance on a launch in the Mersey, 
decorated so as to indicate that a launch is im- 
minent, and, if necessary, to warn approaching 
vessels. The *• George Ropee.'* Steamship 
" Bbntinck" Co. v. Potter - 8 P. D. 119, 
[52 L. J. P. 69, 49 L. T. 185, 31 W. B. 953 

5. Lights — Speed.] Where a steamship 

is approaching a sailing vessel in such a manner as 
to render a collision probable, and the sailing vessel 
exhiMts only a green light and neglects to show a 
red one, thereby placing the steamer in danger, 
t^ie steamer may be justified in keeping her engines 
at full speed ahead. The *' Benares 

[48 L. T. 127, 5 Asp. X. G. 53 
[Afflrmed by C. A., 9 P. D. 16, 32 W. B. 268.] 

6. Registrar and Merchants — Conse- 
quential Loss — Loss of Fishing — Evidence.] A 
fVench fishing brig of 142 tons, employed in the 
cod fishery off the banks of Newfoundland, came 
into collision on the 6th of July, 1881, with an 
Italian barque, and in consequence of the collision 
was compelled to put into port for repairs, but, her 
repairs having been completed, returned to the 
filing ground before the close of the fishing season. 
In an action of damage instituted on behalf of the 
owners of the brig against the barque, the Court 
pronounced the barque solely to blame for the 
collision, and referred the question of damages to 
the registrar and merchants. At the reference the 
Plaints claimed £1200 for demurrage of their 
vesBel from the date of the collision to the 26th of 
August, 1881, the date of her return to the fishing 
ground, trnd of the amount so claimed the registrar, 
by his report, allowed the Plaintiffs £880 as the 
loss sustained by the interruption of their fishing. 
The Defendants moved the Court in objection to 
the report : — Held, that the motion must be dis- 
missed. The " RisoLUTO " - 8 P. D. 109, 
[52 L. J. P. 46, 48 L. T. 909, 31 W. B. 657 

7. Tees Conservancy Begulations — -** Maxi- 
mum speed of Six Miles per Hour.^^ The 22nd 
clause of the by-laws of the river Tees, which pro- 
vides that no steamships shall be navigated on any 
part of the river Tees at a higher rate of speed 
than six miles per hour, is to be construed as pro- 
hibiting a steamship proceeding against the tide 
being naviagated at a greater speed than six miles 
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per hour over the ground. — Decision ol the Ad- 
miralty reversed. The " R. L. Alston " 

[8 P. D. 5, 48 L. T. 469, 5 Asp. U. C. 43 (C.A.) 

8. Thames Rules, No. 23.] A steamship, 

the C. S., left the South West India Docks 
nearly opposite the curve of Blackwall Point, 
and proceeded down stream at easy speed against 
a flood tide. In a few minutes, as she was about 
to round Blackwall Point, she perceived the steam- 
ship M. in Bugsby's Reach, and preparing to round 
the point; the C. S. stopped and reversed her 
engines, but a collision between the C. 8. and the 
M. took place : — Seld, that Rule 23 of the Thames 
Rules did not apply under the circumstances to the 
a 8.— The LUyra (6 P. D. 139, 45 L. T. 161) 
explained. The " Margaret " - 8 P. D. 126, 
[52 L. J. P. 65, 49 L. T. 332, 31 W. B. 843 

9. Vessel approaching Sunken Vessel — 

Vessel Sunk hy Collision for whioh her Owner 
alone to hlame — Removal of Wrecks Act, 1877 
(40 <fe 41 Vict. c. 16), s. 4 — Act done in course of 
Duty — Warning to Harbour-Master — Wrongful 
Rejection of Evidence.] The D., in consequence 
of the sole default of her master and crew, had 
sunk in the Thames, and had become a wreck 
obstructing the navigation of the river. Her mate 
sent a message to the harbour-master at G. to 
inform him of the accident, who said that he would 
cause the wreck to be lighted. A few hours after- 
wards, the wreck not having been lighted, a vessel 
without any fault on the part of those on board 
her came into collision with the wreck and sus- 
tained damage. An action of damage having been 
instituted on behalf of the owner of the damaged 
vessel against the owners of the D., the Judge at 
the trial refused to admit the evidence shewing 
that the mate of the D. had sent a message to the 
harbour-master, and that the latter had promised 
to light the wreck : — Held, that the evidence was 
wrongly rejected, that the collision had not been 
caused by the negligence of the owners of the 
wreck, and that they were not liable for the damage 
done. The *• Douglas " - - 7 P. D. 151, 

[51 L. J. P. 89, 47 L. T. 502, 5 Aflp. M. C. 15 (C.A.) 

Compulsory pilotage. 

See Ship — Pilot. 
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Exception of, in bill of lading. 

See Ship— Bill of Lading. 

" Perils of the sea " — Negligence. 

See Ship — ^Bill op Lading. 7. 

lY. SHIP— MABITIME LIES— Damage^ Wages 
— Priority of Liens.] — The maritime lien for 
damages, arising out of damage done by a foreign 
vessel in a collision lor which she is to blame, takes 
precedence of the maritime lien of the seamen for 
wages earned by them since the collision on board 
such vessel. TTie Linda Flor (Swa. 309) followed. 
The"Elin'' - 8 P. D. 39, 129 ; 51 1. J. P. 77, 
[52 L. J. P. 55,49 L. T. 87, 31 W. B. 736 (G.A./ 

2. Master's Disbursements — The Admiralty 

Court Act, 1861 (24 Vict. c. 10), s. l(y— Liability 
in respect of judgment recovered in action on BiU 
of Exchange drawn hy Master and dishonoured.] 
In April uid May, 1880, the master of a steamship 
obtained at a British colonial port coals for the 
ship, and paid for them by bills of exchange drawn 
on Uie charterers of the ship. The bills were dis- 
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honoured by the chftrterere, and in Angiut, 18S0, 
the iiiB£t«r waa served with a init in an actioD 
broagbt to recoTer the amount of the bills. Judg- 
ment in this action was recoyered against the 
mast«r in July, 1881. In October, 1881, the 
Bteamehip was sold, and the master in November, 
1882, institnt«d an action of diebarsements against 
her and her freight. The pnrchaseis appeared and 
pat in bail. At the hearing of the action the 
judgment recovered against the Flalntiff ia August, 
1881, remained still in force and unsatisfied, and 
the Plaintiff claimed to recover aa a disbursement 
the amount for Tvhich he waa liable under it; — 
HeU, that the Lability of the Plaintiff to satisfy 
the judgment against him must be considered as a 
disbursement in re8]>ect of vhich a maritime lien 
existed under the lOth section of the Admiralty 
Court Act, 1861 -.—Held, also, that the right to 
enforce snch lien had not been lost by any want of 
reasonable diligence on the part of the Plaintiff, 
and that his claim must be pronounced for. The 
"Paihpobt" - - 8 P. D. M, 62 E. I. P. 21, 

[4S L. T. 086, 31 W. B. 616, G Aip. K. C. 62 

8. Priority of Claim* — Foreign Conral — 

FaymenU of Piolicum— Srfici'lor— 23 4 2i Vint. 
-. 127, I. 28.] Salvage actions were brought 
■"linst an Italian vessel, and she was sold by order 

the Court. Alter the salvors had been re- 
munerated, the balance of the fund in Court was 
insufficient to satMy the costs of the solicitors who 
had appeared in the above actions for the parties 
interested in the ship, and who sooght to enforce 
their claim for snch costs by virtue of 23 & 2* Vict, 
e. 127, B. 28, as well as the claim of the Italian 
consol in respect of the expenses of sending the 
erew back to Italy. It was proved that by the law 
of Italy such expenses, and the keep of the master 
and crew, ranked next to the salvage payments :— 
Held, that the claim of the Italian consul had 
priorityto tbatof the solicitors. The " Livietta'' 
(No. 2) S F. 0. 209, fiS L. J. P. Bl, 49 L. T. 411 
V. SHIP — KABTBB — Shipping Caawdti/ Appeal. 
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n investigation into the loss and abandon- 

ment of a British ship, found that the loss of the 
ship was due to certain improper ballast taken on 
board her at an English port having been con- 
verted into mud by mixture with the water made 
by her during the voyage, and so choking the 
pumps that they could not he used, whereby the 
ship foundered, and for these wrongful acta and 
defaults suspended the certificate of the master of 
the ship lor three months. The roaater appealed. — 
The Probate, Divorce, and Admiralty Division being 
of opinion that the evidence before the Wreck 
Conunissioner established that the master had 
authority from his owner to provide ballast tor the 
vessel without restriction as to price, and had been 
aware of the character of the ballast which she 
'had taken on board, and that the carrying of snch 
ballast contributed to her loss, dismissed the appeal 
withcosts. TuE" Golden Sea" - TP.D.194, 
[61 L. I, P. 64, 47 L. T. 678, SO W. B. 842, 
[6 Aip. H. 0. 23 

Authority — Ratification of charterparty. 

See Ship — Chabtebpabtt. 13. 
Authority to enter into salvage agreement. 
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-- — ^ Disbursements — Judgment on diahCTKrared 
bill of exchange ^wn by malt«r.. 
See Shif— KL^TLHE Lien. Z. 

Negligence — Part owner— Limited Lability. 

See Ship— Mehchant Smiphhb Actb. 1. 

" Wrongful act or default." 

See Ship — Mehchakt SmpfiHe Acts. 3. 
TL SHIP — KEBCHANT BTOFPIHS ACTS— 
United Liability— Part Oionera.] Where an action 
was brought h; Uie ovcnera of a vessel for limitation 
of their liability in respect of a collision, and it ap- 
peared that the master was a part owner, and was 
on board at the lime of the collision, which occurred 
without the fault or privity of the other owners:— 
Held, that they were entitled to have their liability 
limited to the statutory limit, without prejudice, 
aowever, io any right of action there might be 
igainst the master for petwmal negligence. Th« 
' Cricket." Tub " Ebdeavods " 48 L. T. 136, 
[SAip. X.G.6S 

2. Merchant Siipping Amendntenl Aet, 

1862 (25 it 26 7ici. e. 63), >. S7—BiU of Ladiiis 
—Failure of Cargo Oimer to (ofce Qood»—Duly ^ 
Shipowner — Notiee.l When goods are landed 
under sub-s. 6, 25 & 26 Vict, c 63 ; a. 67, snb-s. 7, 
does not apply, for the lattor refers only to tlie 
discharging o£ cargo overside, and not to Ilia land- 
ing of it for (he purposes of assortjOBul on Hie 
wharf, and the written notice referred to in snb-s. 7 
applies, therefore, to eases arising under tlut sub- 
section only.— It is the duty of tie owner of goods 
who receives either a written or verbal notice that 
he can have them to take them away within a 
reasonable time, and that whether sub>s. 6 or 7 
applies to the case, — Notice to the lighterman 
employed by the owner of the goods is notice to 
I the owner himself. — A ship arrived in dock wMi a 
general cargo on the 12th of December, and b^to 
, to unload on the quay on the 13th. The Plaintilk 
I (owners of some of the goods) sent a lightenniu 
and barge to receive their portion of the cargo on 
, the 13th. It was not then ready. On the 11th 
the lighterman again attended, but could obtain 
j no information. On the l*th tie firm of lighter- 
men wrote to the Defendants (tJie shipowner*), 
I stating they had made application for tie goods, 
'l and euolosing a notice requiring twenty-foor hoorf 
notice of the Defendants readuieas to daliver tiie 
I goods, and stating that they would not be respoB- 
' sible for any landing charges. On the Idtii the 
landing of the cargo was completed, and tbe 
lighterman was that day verbaUy iofoimed lie 
could have the goods on the morning of the 18(h. 
He did not attend, and the goods were not taken 
away till the 29th. Tlw Plaintiffs paid the dock 
charges under protest, and brocght an action to 
recover them back : — Hdd, that they could not 
recoverthem. The "Clan Macdonald" 8 P. D. 
[178, 62 L. J. P. 89, 49 L. T. 408, 32 W. B. IM 

8. " Wrongful Act or DefavU "—17 * 18 

Vict c. 10*, M. 242, 432.] An error of judgment 

on the part of the master of a vessel at a moment of 

great difficulty and danger does not amount to a 

Lgful act or default within tiie meaning lA 
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"Famenotk" - 7 P. D. 807, 48 1. T. 28, 6 Aip. 
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VI. SHIP— xsscHAirr shipfikg acts— 

Collision — Apportionment of damage. 

See Ship— Collision. 2. 
Compulsory pilotage. 

See Ship— Pilot. 2. 

Custom of Port of London. — S. 67 

See Ship— Bell of Lairng. 2. 

— Limitation of liability — Collision. 

See Practice — Admiralty. 9. 

Neglect of seaman to join ship. 

See Ship — Seamen. 1. 

' Suit to recover wages — Vice- Admiralty Court, 
See Jurisdiction. 3. 

■■ ■" ■'• Warehouseman, liability of — Conversion. 
See Ship — Bill op Lading. 6. 

Vn. BHjIP— HECESSABIES— 3 & 4 Vict. c. 65, 
9. 6 — Policy of Insurance— Manner of advancing 
Money for Necessaries.'] The insurance of a ship 
is not a necessary within the meaning of 3 & 4 
Vict. c. 65, s. 6. — The managing owner of a foreign 
ship was indebted on a general account uncon- 
nected with the ship to the Plaintiffs, and the 
freight of the ship was in the hands of certain 
shipbrok^rs, and the Plaintiffs refused to make a 
further advance to such managing owner, but 
agreed to advuice money for necessaries for the 
ship. Li accordance with this arrangement the 
Plaintiffs handed a cheque to the managing owner 
as though for the purchase of necessaries, and he 
at once returned it to the Plaintiffs as payment of 
his debt to them, and the necessaries were actually 
purchased out of the freight in the hands of the 
shipbrokers : — Heldt that, under the circumstances, 
the money must be considered as having been 
advanced for the purchase of necessaries, and that 
the manner of the advance was no bar to the 
PlaintiAs' right to recover such an amount as was 
actually spent in necessaries. The "Heinrich 
Bjorn " 8 P. D. 161, 62 L. J. P. 83, 49 L. T. 406, 

[32 W. B. 279 

VHI. SSIF—TTLOT— Damage— Compulsory Pi- 
lotage — HuU PUot Act (2 <fe 3 Wm. 4, c. cv.) — 
Default of Pilot^ A collision occurred in the 
Humber Dock, mdl, between a flv-boat and a 
foreign schooner bound to the Prince s Dock. The 
schooner was in charge of a duly licensed Humber 
pilot, who had taken over the charge of the 
schooner while she was moored at a pier iu the 
Humber from the pilot who had brought her in 
from sea. One sum was paid for the services of the 
two pilots : — Heldf that ttie schooner was in charge 
of a pilot whose employment was compulsory by 
law. — The damage was done by the fluke of the 
schooner's anchor piercing the side of the fly-boat. 
The Court found that there was no want of care 
in the crew in lowering the anchor. The other 
allegations against the schooner were that the 
anchor was improperly slung ; that she came too 
fast up the dock, and without a check rope : — 
Held, that the damage was caused by the fault of 
the pilot in the course of his duty. Th^ " RiG- 
BORGS MiNi«: " - 8 P. D. 132, 62 L. J. P. 74, 

[49 L. T. 282 (G.A.) 

2. Damage— Compulsory Pilotage — ^25 & 

26 Vict c. 63, s. 41.] The word "loading" in 
25 & 26 Vict. c. 63, s. 41, does not refer to the 
taking on board of cargo only. Therefore when 



VIIL SHIP— PILOT— coneinued. 

a steamer anchored in Dartmouth Harbour, and 
took on board twenty tons of coal for the purposes 
of the voyage, and was bound from a place out of 
the outport district to a destination also out of it : — 
Hetdj that she was not exempt from the obligation 
to employ a pilot. The " Winston * 8 P. D. 176, 
[62 L. X P. 72, 49 L. T. 403, 31 W. B. 893 

Collision — Compulsory pilotage — Costs. 

See Practice — Admiralty. 6. 

IX. SHIP — BALYA&E^Amount of Award.] In 
a most meritorious case of salvage, where a steam- 
ship which had got aground on the shore of the Bed 
Sea, ninety-five miles from Suez, in such a position 
that without help she must before many hours had 
elapsed have been lost with all hands on board her, 
was towed off the shore and to within a few miles 
of Suez by another steamship, the Court, on a value 
of £62,000, awarded to the salvors £6,000. The 
" Lancaster " 8 P. D. 66, 48 L. T. 679, 

[31 W. B. 612, 6 Asp. M. G. 68. 
[AArmed by 0. A., 9 P. D. 14.] 

2. Award — Apportionment.'] In a suit 

instituted to recover salvage reward in respect of 
services rendered in towing a disabled vessel into 
safety, the Court awarded a total sum of £4000, of 
whicn £3000 was apportioned to the owners. The 
" Kenmure Castle '* 7 P. D. 47, 47 L. T. 661, 

[30 W. B. 708, 6 Asp. M. G. 27 

3. Constructive Acceptance of Salvage 

Service — Service rendered to Two Vessels in 
Collision wifh each other."] Where two vessels are 
in collision and are entangled together in a position 
dangerous to both, salvors who, by towing one of 
the vessels clear, free both vessels from danger, are 
entitled to recover salvage reward from the owners 
of both vessels. — A screw steamship drifted, during 
a gale of wind, across the bows of a ship at anchor 
in the Mersey, and with her propeller caught the 
anchor chains of the ship, and the two vessels were 
held together in a position dangerous to both. A 
steam-tug went to the assistance of the ship, and 
held her whilst her chains were slipped and towed 
her clear of the steamship : — Held, that the owners, 
master, and crew of the tug were entitled to recover 
salvage reward from the owners of the steamship. 
The " Vandyck " 7 P. D. 42, 47 L. T. 694 

[Affirmed by C. A., 6 Aop. M. G. 17.] 

4. Derelict — Amount of Award — Appor- 
tionment.] The master of a Norwegian brig bound 
to Cardiff, with a crew of nine men, fell in, in the 
North Sea between Heligoland and the Dogger 
Bank, with a derelict vessel in a veir crippled 
condition, and put his mate and two of his crew 
on board her. The mate and the two men on 
board the derelict, shortly after they had boarded 
her, fearing that she was about to founder, 
endeavoured to leave her, but their boat was 
swamped, and one of the men drifted astern, and 
was picked up by a fishing smack. The mate and 
the other hand succeeded in bringing the derelict 
safely into the English Channel, and within three 
miles of Dungeness ; she was then taken in tow 
by a steamship and towed to the entrance of Dover 
Harbour, within which she was subsequently placed 
in safety. — ^Actions of salvage were instituted by 
the owners, master, and crew of the brig, and by 
the owners, master, and crew of the steamship 
against the derelict vessel and her cargo, and the 
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IX. VKLF—MALYAQlt-— continued. 

Court awarded a moiety of the value of the pro- 
perty proceeded against, and apportioned three- 
fifths of the amount to the owners, master, and 
crew of the brig. The " Livibtta " 8 P. D. 24, 

[48 L. T. 799, 31 W. B. 848 

5. Evidenee — Loss of Earnings by nnd 

Damage to Salving Ship — Award.'] In an action 
for salvage, evidence ot the loss of earnings by 
and of the costs of repairing damage done to the 
salving vessel in consequence of rendering salvage 
services is admissible. But these sums are to be 
regarded as elements for consideration in estimat- 
ing the amount of the salvage reward but are 
not to be considered as fixed amounts to be awarded 
to the salvors in respect of these matters. — ^The 
engines of a steamship having broken down, she 
was towed by the steam- trawlers M. and S., 
assisted by the smack S., to a place of safety. It 
appeared that the masters of the S. and the M. 
had agreed that the S. should receive a propor- 
tion m whatever might be awarded to the M. for 
«alvage. Under these circumstances the Court 
awarded to the owners, master, and crew of the 
M. £200, and £100 more to her owners fcH* the 
expenses of repairs to her engines, which had been 
strained, and for loss of the profits she would have 
otherwise earned. The Court also awarded £30 
and £70 respectively to the A. and the S. The 
" SuNNisiDE "* - 8 P. D. 137, 52 L. J. P. 76, 

[49 L. T. 401, 31 W. B. 859 

6. Life and Property — Derelict — Amount 

of Atoard.] In a salvage case the proceeds of the 
ship and cargo amounted to £608, out of which 
the Court awarded £304 and costs to property 
salvors, and £150 and costs to life salvors who 
took off the crew, the services rendered being 
highly meritorious. The " Anna Helena " (No. 
2) - - - - - 49L. T.204 

7. Life Salvage — No Bes saved — Bight of 

Salvors to bring Action — Validity of Salvage 
Agreement.'] A steamship was requested by another 
steamship in distress to stand by her. An agree- 
ment was accordingly made between the two 
masters for a fixed sum that the soimd vessel 
would remain by the damaged one until she was 
in a safe position to get to port. The sound 
vessel remained by the damaged one until the 
latter was about to sink, when she took her crew 
on board, and the damaged steamer immediately 
afterwards sank. The owners, master, and crew 
of the salving ship brought an action for life 
salvage : — HM, that as no res was saved the action 
would not lie either as a salvage action simply 
or on the agreement. — Observations of Brett, M.B , 
as to the implied authority of shipmasters to enter 
into salvage agreements. The " Renpor " 

[8 P. D. 116, 52 L. J. P. 49, 48 L. T. 887, 

[81 W. B. 640 (G.A.) 

8. Misconduct of Salvors — Counter-claim.] 

The master and crew of the Y., a vessel in distress, 
got on board the E., a steamer standing by her. 
The mate and two of the crew of the K. after- 
wards went on board the T. but refused to take 
her master back with them. The mate subse- 
quently also refused the services of a steam-tug, 
and finally having from want of local knowledge 
anchored the Y. in an insecure place, she began to 
4nft, was forsaken by the salvors, and sank. She 
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was subsequently raised by her owners at consid^* 
able expense. In an action for salvage the owners 
of the Y. denied that a reward was due, and 
counter-claimed for damages: — Held, that the 
mate was guilty of misconduct in refusing to take 
the master of the Y. on board of her, and to 
engage the services of the tug; but that if the Y. 
had been ultimately saved such misconduct would 
have worked a partial forfeiture of the reward 
only : — Held, further, that as the loss arising ircnn 
the misconduct of the salvors was probably equal 
to that from which the Y. was first rescued, no 
salvage reward was due. — Counter-claim 'lor 
damages dismissed. The Yan- Yean " 

[8 P. D. 147, 52 L. J. P. 67, 49 L. T. 1S7, 

[31 W. B. 960 

9. Misconduct of Salvors diminishing 

amount of Beujard.] violent and overbearing 
conduct on the part of salvors, although it may 
not amount to such wilful misconduct as to cause 
an entire forfeiture of salvage reward, will yet 
operate to induce the Coiirt to diminish the 
amount of the reward. The ** Mabie ** 

[7 P. D. 203, 47 L. T. 737, 5 Asp. X. C. 27 

10. Remuneration — Ascertainment of Sal- 
vor's Losses.] Where the property saved is ample, 
losses voluntarily incurred by the salvor should be 
transferred to the owner of the properly saved, 
and in addition the salvor should receive a com- 
pensation for his exertions and for the risk he 
runs of not receiving any compensation in the 
event of his services proving ineffectuaL The 
losses should be ascertained with precision where 
practicable, but in that case the salvage remunera- 
tion added thereto should be fixed on a more 
moderate scale than where the losses cannot be 
fixed with precision. Where a judge had awarded 
£3500 for losses and £5000 for reiiiuneration (the 
property saved being £67,000): — Held, that a 
total of £6000 was sufficient. Bird v. Gibb. The 
«' De Bay ** 8 App. Cas. 669, 62 L. J. P. C. 57, 

[49 L. T. 414 (P.O.) 

11. Towage Serviees.] A steamship, shew- 
ing signals of distress, was met at sea in a disabled 
state, with propeller broken, and proceeding under 
sail, by another steam vessel, which, without much 
risk or difficulty, towed her to her destination : — 
Held, that, under the circumstances, the services 
rendered were of the nature of salvage services, 
and that, in estimating the amount due therefor 
to the salving vessel, the value and peril of the salved 
vessel, and the time occupied by the salving vessel, 
and the labour and risk undertaken by her crew, 
were the chief elements to be taken into considera- 
tion. The « Vulcan " 9 C. of 8. Gas. 1057 (Sc.) 

12. Towing Disabled Steamer — Crete — 

Excessive Claim.] The steamship A. having 
broken her crank-shaft, was towed by the steam- 
ship T. (which belonged to the same owners) for 
about thirty miles, but without risk or hardship. 
Fifteen of the T.'s crew having begun a salvage 
action for £5000 against the A., and arrested her, 
together with her cargo and freight : — Held, that, 
though the services were salvage services, they 
were so slight that, on a value of £105^500, £15 
was all the plaintiffs were entitled to, and that, as 
the action ought to have been brought in the 
County Court, and the vessel ought not to have 
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IX. SKLP—MALYAQiE— continued. 

been arrested for so small an amount, the plain- 
tifis must be condemned in all the costs ot the 
action. The '* Agamemnon " - 48 L. T. 880 

Breach of salvage contract. 

See Damages. 4. 



Salvage action — Practice. 

See Practice — ^Admibaltt. 10, 12. 

X. SKIP^SEAXES—Negieot of Seaman to join 
Ship — Merchant Shipping Act (17 <fe 18 Vict. c. 
104), 8. 243 — Swtnmary Proceeding before Justicps 
— Kzdnsion of CivU Remedy — Employers and 
Workmen Act (38 & 39 Vict. c. 90), «. 4.] The 
Merchant Shipping Act, 1854, s. 243, — which 
enaMes a seaman who neglects without reasonable 
cause to join his ship to be punished upon pro- 
ceedings before a court of summary jurisdiction 
with imprisonment and forfeiture oi part of his 
wages — by implication takes away any other 
remedy against the seaman for the breach of con- 
tract, and the ship-owner cannot, where the amount 
which he claims does not exceed £10, take pro- 
ceedings for the recovery of damages under the 
Employers and Workmen Act, 1875, s. 4. Great 
Northern Steamship Fishing Co. v. Edgehill 

[11 Q. B. D. 226 

2. Wages — Foreign Ship — Protest hy 

Foreign Consul — Discretion of Court.'] In an 
action for wages and damages for wrongful dis- 
missal by British seamen who had served on a 
Spanish ship under Spanish articles, the Spanish 
Consul at Liverpool protested against the exercise of 
the jurisdiction of the CJourt, which accordingly 
dismissed the action: — Held, on appeal, that to 
enable the Court of Appeal to overrule the dis- 
cretion of the Court below as to entertaining the 
action, the judge must be shewn to have exercised 
it on wrong principles, or wrongly or unfairly : — 
Hddi further, that though no express provision of 
the Spanish Code was referred to in the articles, 
and though it did not appear in evidence that the 
Spanish Code compelled the seamen to abide by 
the decision of a Spanish tribunal, yet that, under 
the circumstances, it must be inferred that they 
had agreed to do so. The ** Leon XIU." Ward- 
ROP V. Owners op " Legs XIII " 8 P. D. 121, 

[62 L. J. P. 68, 47 L. T. 669, 48 L. T. 770, 
[81 W. B. 882, 6 Asp. X. G. 26, 73 (G.A.) 

8. Wa^es — ** Reasonable dispute as to lit- 

hility'" — Mercluint Seamen ( Wa^ges, &c.) Act, 1880 
(43 <fe 44 Vict. c. 16), s. 4, stibs. 4.] A counter- 
claim in respect of a separate cause of action, is 
not a " reasonable dispute as to liability " within 
the above subsection. Delaroque v. S. S. Oxen- 
holme Co. 1 C. ft £. 122 

Wages — Lien for — Priority. 

See Ship — Maritime Lien. 1. 

Wages — Suit to recover — Vice- Admiralty 

Court. 

See Jurisdiction. 3. 

XI. BSIP— TOW AQIR— Condition exempting from 
Liability in respect of Damage arising from Negli- 
gence of Tug-oumers or their Servants — Infringe- 
ment of Harbour Regulations — Harbours, Docks, 
and Piers Clauses Act, 1847 (10 Vict. c. 27), s. 52 
— Great Yarmouth Port and Haven Act, 1866 
(29 <fe 80 Vict. c. ccxlvii.), s. 3.] The master of a 
steam tug, who had contracted to tow a fishing 
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smack out of the harbour of Great Yarmouth to 
sea on the terms that his owners should not be 
liable for damage arising from any negligence or 
default of themselves or their servants, sUteT the 
towage had been in part performed, took in tow 
in addition to the smack six other vessels, and in 
consequence was unable to keep the fishing smack 
in her course so that she went aground and was 
lost. By having more than six vessels in tow at 
once the master of the tug disobeyed a regulation 
made by the harbour master of Great Yarmouth 
under statutory authority. The owners of the 
fishing smack brought an action against the owners 
of the steam tug to recover damages : — Held, that 
the loss of the smack was occasioned by the negli- 
gence of the master of the tug; that the defen- 
dants were protected from liability by the terms of 
the towage contract, and that the siction must be 
dismissed. The "United Service." Colb v. 
Great Yarmoxtih Steam Tcg Co. 8 P. D. 66, 
[52 L. J. P. 18, 48 L. T. 486, 31 W. B. 614, 

[6 Asp. X. C. 65 
[Affirmed by C. A, 9 P. D. 8.] 

SHIP — ^Admiralty practice. 

See Practice — ^Admiraltt. 

Insurance, 

See Insurance, Marine. 

Larceny from British ship at foreign port. 

See Criminal Law. 12. 
Ship's husband — Goods supplied to — Mode of 

dealing — Discharge of principal. 

See Principal and Agent. 11. 

8H0BTHANB NOTES— Ck)sts of. 

See Practice — Costs. 22-24. 

Secret process — Impounding. 

See Patent. 5. 

8I&KATXTBE— BiU of costs. 

See Solicitor. 2, 3. 

Will. 

See Probate, 4-7. 

SLAHDEB. 

See Defamation — Slander. 

SLAHDEB OF TITLE— Right to sell goods under 
foreign patent. 
See Patent. 3. 

80LIGIT0B— J?t7Z of Costs— Order far Delivery of 
Bill after Payment— 6 & 7 Vict. c. 73. s. 41.J 
Where twelve calendar months have elapsed since 
payment of a solicitor's bill of costs by bis client, 
such bill, although not signed by the solicitor, is 
prohibited by 6 & 7 Vict. c. 73, s. 41, from being 
referred to taxation. Re Sutton & Ellioft 
[11 Q. £. D. 377, 62 L. J. Q. B. 762, 49 L. T. 436 

2. BiR of Costs — Signature — Attomies 

and Solicitors Act, 1843 (6 A 7 Vict. c. 73), s. 87.] 
Where a solicitor, whose right hand had been para- 
lysed, had his hand guided over his name to a bill 
of costs by a clerk who had written the name : — 
Held, a sufficient subscription of the bill to satisfy 
the above section. Angell v. Tratt 1 G. ft E. 181 

8. Bill of Costs — Signature — Change for 

Firm— Attorneys Act {Q &1 Vict. c. 73), s 36— 
Retainer by married Woman — Separate Estate.'] 
Messrs. R. and P., a firm of solicitors, were retained, 
verbally, by Mrs. A., who was a married woman 
entitled to separate estate, to act in an action re- 
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SOLICITOR— con^tnued 

specting such separate estate on behalf of herself 
and her trustee. A.'s bnsband was then, to the 
ksowledge of R. and P., an undischarged bank- 
rupt. The trustee had, before this, been a client of 
R. and P., and from him thej procured a written 
retainer. Whilst the action was pending, R re- 
tired from the partnership, and G. took his place, 
the business being continued under the name of 
R, P. and G. R., P. and G. delivered a bill of 
costs for the entire litigation, signed " R, P. and G.," 
and sued for pa3rment out of A.% separate estate : — 
Held, that the bill of costs was sufficiently signed, 
for both the work done by the old firm and that 
done by the new firm, the latter being assignees of 
the former within the above Act. 

Hddf also, that A. must be considered to have 
intended to retain R. and P. on the credit of her 
separate estate, and that the bill of costs was there- 
lore payable thereout. Penley v. Anstbuther 

[52 L. J. Ch. 367, 48 L. T. 664 

4. Bill of Costs — Taxation — Remetoing 

Certificate — Applicant not a party to order — 0. vi, 
(costs) rr. 30-33. (1875).] Where a person who 
was not a party to an order for taxation of costs 
desires that the taxation should be reviewed, his 
proper course is to apply to have the order set aside, 
and not to move for reviewal of the taxation. 
Charlton r. Charlton (No. 1) 31 W. R. 237 

6. Bill of Costs — Taxation — Third party 

—Attorneys Act {Q & 1 Vict. c. 73), s. 38.] The 
above section does not entitle a person who is liable 
to pay costs as between party and party to a refer- 
ence for taxation of costs. Re Cowdell 

[62 L. J. Ch. 246, 31 W. R. 336 

6. Duties — Acting against Former Client 

— Injunction.'] Held, by Hall, V.C, that the juris- 
diction to restrain a solicitor from acting for the 
antagonist of his former client is founded upon the 
principle that a man ought to be restrained from 
doing any act contrary to the duty he owes to an- 
other ; and that it wiU be exercised at the instance 
of the former client, irrespective of the question 
whether the solicitor was discharged by him or had 
discharged himself, whenever the transaction in 
reference to which the injunction is sought so flows 
out of or is connected with that in which the 
solicitor was formerly retained that the same matter 
of dispute may probably arise. Hvlchins v. Hutehins 
(1 Hogan, 315) and Biggs v. Head (Sausse & 
Scully, 335) approved and adopted. 

On appeal, the injunction granted by the Vice- 
Chancellor was disapproved and dissolved by con- 
sent, the solicitor undertaking not to disclose his 
client's secrets. Little v. Kingswood Collieries 
Co. 20 Ch. D. 738, 62 L. J. Ch. 66, 47 L. T. 323, 

[31 W. R. 178 (C.A.) 

7. Duties — Conflict of Interest and Duty — 

Administrator — Retainer — Administration Action 
— Appointment of Receiver.] In a creditor's ad- 
ministration action, brought against the adminis- 
trator of an intestate (the Defendant being a soli- 
citor, and a member of the firm of solicitors who 
were acting for the Plaintiff), after judgment for 
administration had been pronounced, an order was 
made on the application of the Plaintiff by his 
solicitors for the appointment of a specified person, 
" upon his giving security," to receive the rents of 
the intestate's real estate, and to collect and get in 
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his outstanding personal estate. On the api^cation 
for this orjder the Defendant made aa affidavit 
stating his approval of the person proposed. Before 
the receiver had perfected his security some mcmey 
arising from the sale of furniture belonging to the 
intestate was received by the Defendant s foxn, and 
appropriated by him, and he claimed to retain oat of 
it a debt due to him by the intestate : — Held, that, 
by reason of the relation in which the Def endast 
stood to the Plaintiff as a member of the firm cimAk' 
citors who were acting for him, the Defendant skmd 
no better position tluui he would have stood sfter 
the receiver had perfected his security, and that 
the Defendant could not under the circumstances 
exercise his right of retainer. Wickens r. T ow m 
hend (1 Buss. & My. 361) applied. Be Bibt. 
BiRT V. Burt 22 Ch. D. 604, 62 L. J. Ch. 307, 

[48 L. T. 67, 31 W. R. 384 

8. Duties — Purchase hy Person in Fidu- 



ciary Relation — Trustee in Bankruptcy — Duty to 
disclose Facts — Solicitor in Administration Action 
— Leave to hid at Sate.] In an administration 
action part of the property of the testator was 
ordered to be put up for sale by auction, and leave 
was given to the solicitor for the Defendant (the 
executor), to bid at the sale, which was to be con- 
ducted by the PlaintifTs solicitors independently of 
him. At the auction the property was not sold, 
and the Court afterwards sanctioned a contract for 
its sale to the Defendant's solicitor and another 
person : — Held, that the effect of the order giving 
leave to the solicitor to bid and of the subsequent 
approval of the contract was entirely to put an end 
to the fiduciary relation in which he formerly 
stood, and to plfice him in the position of a mere 
stranger, and that consequently he was under no 
obligation to disclose to the Court any facts within 
his knowledge affecting the value of the property. 
The contract for purchase was made by the pur- 
chasers on behalf of themselves and some other 
persons, two of whom were the trustee and a mem- 
ber of the committee of inspection in the joint 
bankruptoy of the testator's surviving partners. 
The joint estate had a claim for a large amount 
against the separate estate of the testator, but this 
claim was not ascertained and admitted in the ad- 
ministration action until several years after the 
a>ntract for purchase : — Hdd, that under these 
circumstances the trustee in the joint bankruptoy 
and the member of the committee did not stand in 
any fiduciary position which could prevent their 
joining in the purchase. Boswell v. Ooaks 

[23 Ch. D. 302, 62 L. J. Ch. 466, 48 L. T. 929, 

[31 W. R. 640 

9. Lien— Compromise— Solicitors* Costs J 

In an Admiralty action for wages the Plaintiffs 
and Defendants compromised the action by pay- 
ment to each of the rlaintiffs of a certain sum in 
discharge of the claim and costs. The Plaintiffs 
left the country without paying their solicitore' 
costs : — Held, by the Court of Appeal, reversing the 
judgment of Sir R. J. Phillimore, that as there 
was no evidence that the parties had made the 
settlement with the intention of depriving the 
Plaintiffs' solicitors of their lien for their costs, the 
Defendants ought not to be ordered to pay the 
Plaintiffs taxed costs. Brunsdon v. AUard (2 B. & 
E. 19), Re Sullivan v. Pearson^ Ex parte Morrison 
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(JL R 4 Q. B. 153, 38 L. J. Q. B. 65, 19 L. T. 430) 28th section of the SoUcitors' Act, 1860, on the- 

approved. The " Hope " 8 P. D. 144, 62 L. J. P. property recovered or preserved in favour of the 

[63, 49 L. T. 158, 32 W. B. 269 (C.A.) solicitor employed is in the nature of salvage, and 

10, Lien — Documents — Administration niay be made on the interest of persons who did 

Action.'] The solicitor for the parties to an ad- not employ the solicitor and who were not parties 

ministration action will not, on a change of soli- to the suit, if they adopt the benefit obtained in 

citor, be allowed to assert his lien for costs on the suit. It makes no difference that the persons 

papers in his possession in such a way as to em- whose interests are charged are infants, but the 

barrass the proceedings in the action. On the Court will not make the order until the infants 

contrary, he must produce the papers when they have an opportunity of being heard on it. 

are required for the carrying on of the proceed- P. and Y. were trustees under the will of G. P. 

ings. Be Bocghton. BIoughton v. Boughton misapplied some of the trust funds and died. The 

[23 Ch.D. 169, 48 L. T. 413, 31 W. B. 517 suit of M. v. P. was brought for the administration 

11. Lien — Documents — Winding-up.-] ?^^\l 5***®' ^""^ ,^ P^^of was carried in by Y. oa 

An order having been made for winding up a behalf of the trust m respect of the breaches of 

company, applications were made by the official r^^ H t' ^"^^w^^ ^^ action of G. v. Y. wm 

liquidator against B., a solicitor employed by the *^':??P* ^^.^^Til^ *^? ^^^^ qm trust under G.s 

company before the winding-up, that B. miffht be "^^^ ^ estabhgh the liability of Y. and to appoint 

ordered to deliver up the followmg documents: °®^ trustees, in which a smaU dividend was re- 

1. The share register and minute book, which were S°^!J®^ J?"?°\.I- ^ ®^*f*®- J^^ solicitor who acted 

in B.'s hands before the commencement of the ^^\^^% Plaintiffs in G. v. Y. apphed for a charffmg 

winding-up : 2. Other documents which came to S^?®^ ^?^^f ^^^ °^ the dividend recovered from 

B.'s hands after the presentation of the winding- ^' s and Y. s ^tates, which was opposed by the new 

up petition, but before the winding-up order : trustees on behalf of the mfant cestuis que trust :— 

3. Documents relating to allotments of shares which -«cW, that the solicitor was entitled to a charge 

had come to B.'s hands before the presentation of ^P°^ *^® dividend recovered m the action from Y.'s 

the petition. B. resisted the appUcations on the ^^^ as against the mfant cestuis que trust, but 

ground that he claimed a lien. Mr. Justice Chitty ^^^ ^'^ *^® dividend recovered froni P?s estate, as it 

ordered that all the documents should be deUvered ^*« ?2* ^^°!?'^^ ? jj® ^*^^- ^??^?j? ^' P52? 

to the liquidator subject to the Hen, if any, of B. :— C^ ^- ^- ^45, 52 E. J. (^ ®15, 49 L. T. 1^ 

Held, on appeal, that the order was right as re- 1-31 w. B. 931 (C.A.) 

garded the share register and minute book, for that 14. Lien — 8et-off.] The trustees of a will 

the directors had no power to create any lien on recovered, in an action against W., a specified sum 

them which could interfere with their being used of money due to the trust, together with the costs 

for the purposes of the company. of t|je action : — Held, that the trustees had no right 

Held, also, that the order was right as to class 2 ; of set-off as against costs payable by them to W. 

for that a solicitor could not assert against docu- as respondent to a petition relating to the same 

ments which came to his hands pending the wind- trust, for the costs of the petition were payable 

ing-up any such lien as would interfere with the to W. as trustee for his solicitors in the petition to 

prosecution of the winding-up. the extent of the costs recoverable by them. Be 

But held, that the order for delivery of class 3 Habrald. Wilde v. Walpord 52 L, J. Ch. 436, 

must be discharged, for that the winding-up order [48 L. T. 352, 81 W. B. 518 

could not defeat any valid lien existing at the time 16. Negligence— Action for — Pleadings.] 

when the winding-up petition was presented. Be- When it is sought to make a solicitor liable for 

laney v. Ffrench (L. R. 8 Ch. 918, 43 L. J. Ch. 312, negligence, that issue must appear clearly upon the 

29 L. T. 706, 22 W. R. 177) and Boughton v. pleadings. Bettyes v. Maynard [49 L. T. 389, 

Boughton {supra) distinguished. Be Capital Fire 81 w. B. 461 (CA.) 

Insurance Association - 24Ch. D. 408. ta tt t^ j n ^' ot u 

r Qft nr ^ ofiA/nii \ ^"' Unqualified Person acting as Solicitor 

l^a w. &, M9 (^CA.; ^ Proctor in obtaining Probate— Q & 7 Vict c. 73, 

12. Lien — 23 & 24 Vict. c. 127, s. 28— g. 2—23 & 24 Vict. c. 127, s. 26.] Law stationers, 

''Property Becovered or Preserved" -^Extent of not qualified as solicitors or proctors, were accus- 
Chargefor Costs.] The Court has power, under tomed upon the instruction and in the names of 
the above section, to declare a solicitor entitled to London or country solicitors to take to the registry 
have a charge for his costs enforced against the of the Probate Division original wiUs and the en- 
whole of a fund recovered or preserved through his grossments thereof, with the proper affidavits, and 
instrumentality, and not merely against so much if these were in order, to fetch away the probate ; 
thereof as may appear to be his client's property, if any question arose as to the sufficiency of the 
Bailey v. Birchall (2 H. & M. 371) followed ; documents the stationers communicated it to the 
Berrie v. Howitt (L. R. 9 Eq. 1, 39 L. J. Ch. 319, solicitors: All the charges between solicitor and 
21 L. T. 414) not followed ; Bulley v. Bvlley client were made by the solicitors, and the sta- 
(8 Ch. D. 479, 47 L. J. Ch. 841, 38 L. T. 95, 401 ; tioners charged the solicitors for their clerks* time 
26 W. R. 638) considered and applied. Charlton only -.—Held, affirming the decision of the Court of 
V. Charlton (No. 2) 52 L. J. Ch. 971, 49 L. T. 267, Appeal, that the stationers had not acted as soli- 

[82 W. B. 90 citors or proctors, and were not liable to the penal- 

13. Lien—23 & 24 Vict. c. 127, s. 28— ties imposed by 23 & 24 Vict. c. 27, s. 26. Law 

Property recovered or preserved — Property of Per- Society v. Waterlow. Same v. Skinner 8 App 

son not employing the Solicitor — Property of [Cas. 407, 52 L. J. Q. B. 674, 49 L. T. 141, 

Lifant] The charge declared in pursuance of the fSl W. B. 754 (H.L.,E.). 
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80LI0IT0B — continued. 

Bill of costs — Salvage action — ^Priority — Pay- 
ment of viaticum. 
See Ship — ^Mabitime Lien. 3. 

Bill of costs — Taxation — Counsel at Cham- 
bers. 
See Practice — Costs. 6. 

Bill of costs — Taxation — ^Election sub-agent. 

See Parliament — Election. 1. 

Bill of costs — Taxation — Separate estate. 

See Practice. Receiver. 4. 

— — Bill of costs — Taxation — Shorthand notes. 
See Practice — Costs. 24. 

Duty — Taking possible benefit imder disposi- 
tion of client's property. 
See Will — Construction. 38. 

Firm — Goodwill. 

See Partnership. 5. 

Firm — Liabilities. 

See Partnership. 6, 7. 

Formation of company — Expenses in — Agree- 
ment with promoter. 
See Company — Formation. 

Formation of company — " Promoter " — " Offi- 
cer." 
See Company — ^Promoter. 

Joint retainer by two executors — Costs. 

See Executor — Actions. 8. 

Misrepresentation by — Action against execu- 
tors for. 
See Executor — Actions. 11. 

Mortgage to — Injunction to restrain sale by 

mortgagee. 

See Mortgage. 18. 

Order on, to pay costs personally — Appeal. 

See Practice — Appeal. 3. 

Privilege from arrest — Police court. 

See Contempt op Court. 1. 
Solicitors' Remuneration Act — Sale by tenant 

for life. 

See Settled Land Act. 13. 

Trustee, appointment as. 

See Settled Land Act. X5, 16. 

SOUTH AVSTBAUA— Law of. 

See Colonial Law. 13. 

SPECIAL OASE— Amendment— Mistake of fact. 
See Practice — Special Case. 

SPSGIALTT DEBT— Retainer— Right of. 

See Executor — Administration. 3, 4. 

SPSCIEIG LEGACT. 

See Will — Construction. 34, 35. 

SPECIFIC PEBFOEICAKCE— 3fi8r«pre«6ntoe/on of 
material Fa/if] In the course of negotiations for 
the sale of a brickfield by R. to S., S. asked R. 
whether he had not entrusted the property to an 
agent to sell at a smaller price than he then asked, 
adding that he could not help thinking that (as the 
fact was) the property was the same as had been 
offered to him for less. R. replied, falsely, that 
this was not the case. HeLd, that this was a mis- 
representation so material as to prevent the Court 
from granting R. specific performance of the con- 
tract. Roots v. Snelling - 48 L. T. 216 

2. Negative Stipvlaiion — Contract — Chat- 
tels — Injunction.'} A contract for the sale of chat- 



8PECI7IC PEBTOBMAHOE— oonttnue^. 

tels to the plaintiff contained an express negative 
stipulation not to sell to ai^ other manufacturer* 
The Court granted an injunction to restrain the 
breach of the negative stipulation although the 
contract was one of which specific performance 
would not have been granted, Wolverhampton 
and WalacM Railway Co, v. London and North 
Western Railway Co. (Law Rep, l^ Eq.' 433y 
43 L. J. Ch. 131) considered. Donnell v. Bennett 
[22 Ch. D. 836, 62 L. J. Ch. 414, 48 L. T. 68, 

[31 W. B. 816, 47 J. P. 842 

Agreement by wife to release her jointure. ., '. 

See Husband and Wife — Contract* 

BETWEEN. 

-' — Agreement for lease. *; 

See Landlord and Tenant. 1-5. 

Agreement for sale of mines — Title — Con- 
ditions. 
See Vendor and Purchaser. 10. 

Covenant to renew lease — Condition prece- 
dent 
See Landlord and Tenant. 21. 

Damages in lieu of — ^Misrepresentation. 

See Damages. 7. 

Misrepresentation by vendor's agent. 

See Principal and Agent. 9. j r , 
Restrictive covenant — Building estate. 

See Covenant. 1. 

SPEdnCATIOK — Patent — Combination. 
See Patent. 4. 

SPIBIT8— DQuted— Sale of. 

See Adulteration. 1. 

8P0BTIKO BIGHT — Conveyance of, over Scotch 
lands — Seal. 
See Conflict of Laws. 1. 

STAMPS. 

See Revenue. 10. 

STATEMENT 07 DEBTS — Compounding debtor. 
See Bankruptcy — Composition. 4, 8, 9. 

Liquidating debtor — Partnership. 

See Bankruptcy — Liquidation. 3. 

STATUTE — Marginal Notes.'] The marginal note^ 
to the sections of an Act of Parliament are not to 
be taken as part of the Act. Dictum in Re Venouif'*s 
Settled Estates, 2 Ch. D. 522, 525 ; 45 L. J. Ch. 409, 
24 W. R. 752) corrected. Sutton v. Sutton 

[22 Ch. D. 611, 62 L. J. Ch. 333, 48 L. T..96, 

[31 W. B. 369 (Cf.A.) 

2. Punctuation is no part of a statute. 

Hammock v. Loan and Trust Co. 

[16 Otto. 77 (tr.s:j 

Repeal by implication. 

See Assault. 1. 

Mayor's Court. 1. 
Metropolis. 1. 

STATUTE OF TBAUBS. 

See Frauds, Statute of. 

STATUTE OF LIMITATIONS. 

See Limitations, Statute of. 

STATUTES. 

See List of Statutes at Beginning of 
Digest. 

STATIKG PBOCEEDIKOS. 

See Practice — Staying Proceedings. 
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STOCK — Injunction to restrain transfer of. 

See Practice — Chabgiko Orders. 2. 

STOCK EXCHANGE— Ctt8fa^m—jBro&er^P«r«onaZ 
liability o/.] Quasre, whether a custom exists on 
the London Stock Exchange that a broker not dis- 
closing the name of the principal dealt with renders 
himself personally liable. Wildy v. Stephenson 

[1 C. & E. 3 

STOLEK BOm) — Bona fide holder for value—- 
Owner's right to recover — 24 & 25 Vict. c. 96, 
«. 100.] A negotiable instrument belonging to C. 
was stolen. One S. was afterwards convicted of 
feloniously receiving the bond, which, after such 
conviction, passed into the hands of H., who ac- 
quired it bond fide and for value. C. having sued 
H. for its recovery : — Heldj that the action was not 
maintainable, the proviso in the above section ap- 
plying not only to summary orders for the restitu- 
tion of, but also actions to recover, negotiable 
instruments. Chichester v. Hill 62 L. J. Q. B. 
[160, 48 L. T. 304, 31 W. B. 245, 47 J. P. 324, 

[16 Cox, 0. G. 268 

Liability of gratuitous bailee. 

8ee Bailment. 1. 

STOPPAGE IN TBAKSITV. 

See Sale op Goods. 6, 7. 

STRAITS SETTLEMENTS— Law of. 
See Colonial Law. 14. 

STREET — Expenses of sewering and paving. 
See Public Health Acts. 5, 13-16. 

Obstruction — Claim of right. 

See Justice op the Peace. 

SUBFCENA. 

See Practice — Evidence. 9, 11. 

SVBBOGATION— Insurer and insured— Indemnity. 
See Insurance, Fire. 3. 

SUBSTITUTE!) SEEVICE— Bankruptcy— Notice 
of appeal. 
See Bankruptcy — Appeal. 1. 

Writ of summons. 

See Practice — Writ. 5, 6. 

SUBSTITUTIONAL GIFT. 

See Will — Construction. 24,36. 

SUCCESSION DUTY — Cesser — Letters of adminis- 
tration. 
See Eevenue. 11. 

SUNDAY CLOSING ACT— Christmas Day— Sun- 
day. 
See Inn — Licence. 6. 

SUPEBFLUOUS LANDS — Boundary line — Em- 
bankment wall. 
See Lands Clauses Act. 8. 

SUPPOET — Easement — Prescription — Enjoyment 
as of Bighf] In 1856 A. built on a wall belonging 
to B., the rest of the building being on land laid 
out by B. for a street. By a deed made in 1864, A. 
covenanted with B. that A. would on three months' 
notice macadamise the street and keep it in repair. 
This deed was recited in another deed made be- 
tween A. and B. in 1877, in which the proposed 
street was referred to. The street was never made, 
and the design had been abandoned : — Held, that 
A.'s enjoyment of support from the wall was not as 
of right, and that no easement was acquired. 



SUPPOBT— oon/tntied. 

DaJton V. Angus (6 App. Cas. 740, 50 L. J. Q. B. 
689, 44 L. T. 844, 30 W. R. 191) discussed. Tone 
V, Preston - 24 Ch. D. 739, 63 L. J. Ch. 50, 

[49 L. T. 99, 32 W. E 166 

2. Implied Grant.J^ The corporation of L. 

put up a piece of land for sale in lots, the interest 
acquired by each purchaser being a right-to a lease 
of the lot purchased by him, and he being bound 
to build upon the lot according to plans to be 
approved by the corporation. None of the lots were 
sold, and in July, 1868, the Plaintiff agreed for the 
purchase of one of the lots by private contract, 
subject to the original conditions. He furnished 
plans shewing a foundation 10 feet 9 inches deep ; 
out finding the subsoil unsafe he laid his founda- 
tion at a depth of 8 feet 3 inches to the knowledge 
of the corporation, whose officer inspected the 
operations and made no objections. In June, 1869, 
the Plaintiff's house was carried to the joists of 
the ground floor. In August, 1869, the Defen- 
dant purchased from the corporation the adjoin- 
ing lot. In October, 1869, when the Plaintiff's 
house was nearly finished, the corporation granted 
him his lease. After this the Defendant got his 
lease, and in 1881, wishing to carry his foundations 
lower than those of the Plaintiff, excavated to a 
considerably greater depth and endangered the 
foundations of the Plaintiff's house : — Held (affirm- 
ing the decision of the Vice-Chancellor of Lancas- 
ter), that the Plaintiff was entitled to restrain the 
Defendant from excavating so as to let down the 
Plaintiff's house, for that there was not enough in 
the special circumstances of the case to take away 
the right of support from the adjoining lands of the 
grantor which is implied in a grant oi land for the 
purpose of building. 

How the case would have stood if the grants to 
the Plaintiff and the Defendant had been contem- 
poraneous, or if the right of support claimed would 
have prevented the corporation from building in a 
reasonable way on the adjoining lot. quasre Eight 
V. Bennett 21 Ch. D. o69, 48 L. T. 47, 31 W. B. 

[222, 47 J. P. 217 (C.A.) 



3. 



Reservaiion of Minerals — Mines — Ma- 



norial Bights — Damage to Surfa^ce — Compensa- 
tion.'] By an Act for inclosing a moor, being the 
waste of a manor, the commissioners were directed 
to allot the residue of the moor amongst the 
owners of every separate ancient dwelling-house 
within the manor, having a right of common 
thereon. It was also enacted that after the allot- 
ments were made all right of common upon the 
moor should cease, and the allotments should be 
held by the same tenure and estates as the dwell- 
ing houses, and that the lords of the manor and all 
persons claiming under them should hold and enjoy 
all " mines, power of using or granting way-leave 
.... to the owner or qwners of the said manor 
.... incident, appendant, and belonging or 
appertaining . . . . in as fuQ, ample, and bene- 
ficial manner to all intents and purpoi^es, as they 
could or .might have held and enjoyed the same in 
case this Act had not been made." The Act con- 
tained a proviso whereby it was enacted that in 
case the lords of the manor or any person claiming 
through them should work any mines lying under 
any of the allotments, or should lay, make or use 
any way over any of the allotments. " such person 
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SUITOKT^conlinued. 

or persons so working such mines, or la7ing,making, 
or using any such way or wajs, shall make satis- 
faction for the damages and spoil of the ground 
occasioned thereby to the person or persons who 
shall be in possession of such ground at the time or 
times of such damage or spoil, such satisfaction to 
be settled '* by arbitration " and not to exceed the 
sum of £5 yearly during the time of working such 
mines, or continuing or using such way or ways, for 
every acre of ground so d^naged or spoiled." In 
1872 an allotment was made to P. under the pro- 
visions of the above-mentioned Act. No house 
then stood upon the allotment ; but a house was 
built upon it before 1826, which was altered and 
enlarged in 1854 and again in 1877. The Plaintiff 
S. was the owner of the house and successor in title 
to P. : the Plaintiff B. was the occupier under a 
lease for twenty-one years from the 28th of Novem- 
ber, 1876. The Defendants were lessees from the 
lords of the manor of the coal-mines, fire-clay, and 
minerals under portions of the waste allotted under 
the Inclosure Act above-mentioned, and in 1877 
began to work the coal in that portion of the 
mines which underlav the Plaintiff's house, and 
removed all the coal n-om under it without leaving 
any support for the roof of the mine. In conse- 
quence the surface of the land subsided, and the 
house was damaged to an amount exceeding the 
sum recoverable under the proviso in the Act 
above-mentioned. This mode of working a mine 
was usual and proper in the district where the 
mines were situate, and the mines were skilfully 
worked. The land on which the Plaintiffs' house 
stood would have been let down, whether there was 
any house on it or not: — Held, that the Plain- 
tiffs were entitled to have their house sup- 
ported by the mines and minerals comprised in the 
lease to the Defendants, and that the Defendants 
were liable to pay to the Plaintiffs compensation 
beyond that mentioned in the Inclosure Act above 
referred to : —Held, further, by Lindley, L. J., that 
even if the Defendants had, by virtue of the Inclo- 
sure Act, a right to let down the surface, neverthe- 
less, the Pliwitiffs' house having stood for more 
than twenty years, they were, by virtue of the 
principles bud down in DaUon v Angus (6 App. Cas. 
740, 50 L. J. Q. B. 689, 44 L. T. 844, 30 W. B. 191) 
entitled to a right of support for it. Bell v. Love, 
10 Q. B. D. 647, 62 L. J. Q. B. 290, 
[48 L. T. 692, 47 J. P. 468 (C.A.) 

-^— Gras mains. 

See Gasworks Clauses Acts. 2. 

Bight to. 

See Mine. 3, 5. 

Bight to — Extinguishment — CJompensation. 

See Abtizans' Dwellings Act. 3. 

Scotch Law — Compensation. 

See Scotch Law. 6. 



Superfluous land. 

See Bailway Company. 



6. 



SURETIES FOB GOOD BEHAYIOUB— Jurisdic- 
tion of Queen's Bench Division. 
See Jurisdiction. 2. 



SXTBBENDEB— Lease. 

See Landlord and Tenant. 27, 281 

STJBVEYOE— Certificate of— Extras. 
See Building Contract. 3. 

of highways — Limitation of action. 

See Highway. 2. 



T. 

TAYEBir. 

See Inn ; Innkeeper. 

TAXATION— Bill of costs. 

See Solicitor. 1, 4, 5. 

TELEGBAFH ACT, 1868 — Campmsation for 
Telegraph Monopoly — Award of lAimp Sum — 
Further Claim for future Poles and Wires — 
Arbitration Clauses — 31 & 32 Vict. c. 110, s. 9, 
subss. 6, 8.] In an arbitration under the above 
Act, a lump sum was awarded the Defendant Com- 
pany as compensation, but the award did not refer 
to any yearly rent as mentioned in clause H. of 
sect. 9, subs 6 : — Held, that the Defendant Com- 
pany were not entitled to claim further compensa- 
tion in respect of any extra poles or wires which 
the Postmaster General might in future require to 
be erected on their line. Beg. v. Metropolitan 
By. Co. - - - - 48L. T, 8#7 

TENANCY AT WILL — Attornment clause — 
Mortgage to building society. 
See Bankruptcy — Distress. 1. 

TENANT. 

See Landlord and Tenant. 

TENANT-FOB-LIFE— 

See Settled Estate ; 

Settled Estates Act ; 
Settled Land Act. 

Apportionment — Besiduary gift — Capital 

and income. 

See Apportionment. 2. 



SUBETT. 



See Principal and Surety. 



TE8TAMENTABY CAPACITT— Instructions for 
will. 
See Probate — Execution. 3. 

TESTAMENTABY EXFENSES^-Costs of Probate 
action. 
See Executor — Actions. 15. 

THEATBE— Expense of works required by Board 
of Works. 
See Covenant. 9. 

THIBD PABTY. 

See Practice — ^Parties. 8-13. 

THBOUGH TBAFFIC— Forwarding— Bates. 
See Bailway Company. 8. 

TIME— AflBdavit of service of notice of motion — 
Production of. 
See Practice — Default op Pleading. 

Annuity — Commencement of. 

See Will — ANNurry. 1. 

Charterparty — " All and every despatch." 

See Ship — Charterparty. 3. 

Delivery of particulars of corrupt practices. 

See Municipal Corporation. 2, 3. 

Determination of compensation under Public 

Health Act. 

See Public Health Acts. 2. 
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TIME — oontintted. 

For appealing. 

See Practice — Appeal. 11-13. 

Indorsement of date of service of writ. 

See Pbactice — ^Wbit. 1. 
Motion to refer back referee's report. 

See Practice — Referee. 6. 
Notice of motion — Extension of time. 

See Practice — Notice of Motion. 1. 
Payment for goods sold — Evidence of course 

of dealing. 

See Sale of Goods. 4. 
Receiver in bankruptcy — ^Undertaking by — 

Enforcement — Delay. 

See Bankruptcy — Receiveb. 1. 

Rehearing of bankruptcy matter. 

See Bankruptcy — Appeal. .2. 

Security for costs — Application for. 

See Practice — Costs. 15, 16. 

Setting aside findings of referee. 

See Practice — Referee. 1, 2. 

Staying proceedings pending appeal. 

See Practice — Staying Proceedings. 9. 

TIME POLICY. 

See Insurance, Marine. 

TITLE. 

See Vendor and Purchaser. 

To fishery — Prescription — Evidence. 

See Fishery. 1, 2. 
Warranty — Auction — ^Undisclosed principal. 

See Auction. 2. 

TOBT — Action for, by married woman — Security 
for costs. 

See Husband and Wife — Married 
Women's Property Acts. 4. 

By testator — Action against executor. 

See Executor— Actions. 1. 
Trespass. 1. 

Measure of damages. 

See Damages. 11, 12. 

TOWAGE — Contract — Condition. 
See Ship — Towage. 

Salvage services. 

See Ship— Salvage. 11, 12. 

TRADE — Direction to executors to carry on — 
Power to mortgage. 
See Will — Construction. 17. 

Restraint of. 

See Restraint of Trade. 

TRADE-MARK — Infringement — Innocent Con- 
signee — User — CostsJ] The Defendant, who was 
a china manufacturer, purchased abroad for his own 
private use a large number of cigars which were 
consigned to him at the docks here in cases bearing 
a spurious brand, purporting to be that of the 
Plaintiffs who were cigar manufacturers. The 
Defendant was not aware that the brand was 
spurious, nor, except from seeing it on the invoice, 
that any such brand was in use. 

Immediately upon the Plaintiffs issuing their 
writ and serving the Defendant with notice of 
motion for an injunction to restrain him from 
selling the cigars, the Defendant stated that he 
had no intention of selling the cigars, and offered 



TTLAD^HLABX— continued. 

all the relief asked for by the writ, and afterwtrds 
at the motion agreed to an undertaking in tlte 
terms of the writ, the question of costs being^ re- 
served : — Held, that the Defendant must pay all 
the costs of the action. Upmann v. Forester 
[24 Ch. D. 231, 62 L. J. Ch. 946, 49 L. T. 122, 

[32 W. B. 2» 

2. Infringement of trade mark consisting: 

of name of a place yielding a particular kind of 
clay used in manufacturing bricks — Colourable 
modification of trade-mark — Trade-Marks Regis- 
tration Act, 1875 (38 & 39 Vict. c. 91). DuN- 
NACHiE V. Young - 10 C. of 8. Gas. 874 (So.) 

3. Registration — Cancelling of — Special 

and distinctive Words used a>s a Trade-mark before 
the Trade-marks Act — Words descriptive of 
Patented Article — Trade-marks Registration Act, 
1875 (38 & 39 Vict. c. 91), s. 10.] P. in 1876 
registered "braided fixed stars" as a trade-mark 
for matches, alleging that he had used it as a 
trade-mark before the passing of the Act. He 
also at the same time registered a label enveloping 
the boxes in which his matches were sold, which 
contained the words " braided fixed stars " in two 
places so as to be conspicuous on each side of the 
boxes, but also contained a number of other words. 
It was shewn that at the time when P. introduced 
the term "braided fixed stars" the term "fixed 
stars " was known in the trade as denoting a par- 
ticular class of fusees, and that he had just bought 
a patent for enveloping the stems of fusees with 
wire by means of a braiding machine. This patent 
expired in August, 1881. It appeared from the 
evidence that P. had not before the Act used 
" braided fixed stars " separately as a trade-mark, 
or otherwise than as a part of the above-mentioned 
label. In October, 1881, an application was made 
by a rival trader to expunge the registration : — 
Held, that the registration must be expunged, for 
that to entitle P. to register these words as a 
trade-mark he must before the Act have used them 
as such alone, and not merely in conjunction with 
other words. 

Held, further, that if they had been so used 
alone they ought not to have been registered, for 
that they were only words properly descriptive of 
the patented article, and that P. had no exclusive 
right to their use after the patent had expired. 
Re J. B. Palmeb's Tbade-makk 

[24 Ch. D. 604 (C,A.) 

4. Registration — Proprietor ceasing to 

carry on Business — Rules under the Trade-Mark 
Acts, r. 33 — " Person aggrieved*^ Where the pro- 
prietor of a trade-mark ceases to carry on business 
for one year and nine months, he comes within the 
above rule. Re Ralph's Trade Mark 

[49 L. T. 604, 32 W. B. 168 

6. Validity — " Insurance Oil " held a 

valid trade-mark for an illuminating non-explosive 
oiL Insurance Oil Tank Co. v. Scott 

[89 Amer. B. 288 (U.S.) 

Motion to strike, off register — Bankruptcy of 

respondent. 

See Practice — Parties. 2. 

TBADE-ITAME — Infringement.'] A trader has a 
right to make and sell machines similar in form 
and construction to those made and sold bv a rival 
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trader, and in describing and advertising his own 
machines to refer to his rival's machines and his 
rival's name, provided he does this in such a way 
as to obviate anj reasonable possibility of mis- 
understanding or deception. Sinoer SfANtrPAC- 
TUBiNO Co. V. LooG 8 App. Caf. 16, 62 L. J. Ch. 
[481, 48 L. T. 8, 81 W. B. 826 (H.L., E.) 

2. Bight to — Mortgagee — User of Name.'] 

The mortgagee of stock-in-trade and goodwill, and 
of the right to use a name, never having used the 
name and not intending to use the name, cannot 
obtain an injunction to restrain persons claiming 
under the mortgagor from using the name Beaz- 
LEY V, SoABES 22 Ch. D. 660, 62 L. J. Ch. 201, 

[81 W. B. 887 

TBADEB— Bankruptcy of. 

See Bankruptcy — Trader. 

TBAFFIC— Of railway. 

See Railway CJompany. 8, 9. 

TBANSFEB — Cross-actions in different divisions. 
Sie Pbactiue — Transfer. 

Of shares, in blank — ^Pledge. 

Se^ Company — Shares. 2. 

TBEABOIT-FELOHY — ^Levying war— Overt act. 
See Criminal Law. 31. 

TBS8PAS8 — Actio personalis moritur cum persona 
— Benefit received by Trespasser^] By the decree 
in 1870 it was dechired tiiat H. & F. and the 
estate of their deceased partner were liable to the 
Plaintiffs for minerals taken by them under the 
Plaintiffs' farm, and that H. & F. were liable to 
compensate the Plaintiffs for user of all roads and 
passages under the farm, and inquiries were di- 
rected — 1. As to the quantity of minerals taken 
and their value. 2. Whsd quantities of minerals 
had been carried by the Defendants through the 
roads or passages under the farm. 3. What upon 
the result of the second inquiry ought to be paid 
by the Defendants as wayleave for the user of the 
roads and passages. 4. Whether the farm, and 
the mineral property of the Plaintiffs under it, had 
sustained any and what damage by reason of the 
way in which the Defendants had worked under 
the farm. Pending these inquiries F. died, and 
his executrix moved to stay proceedings under the 
second, third, and fourth inquiries: — Held, by 
Pearson, J , that the fourth inquiry must be staged, 
but that as the estate of F. had derived profit from 
the trespasses to which the second and third in- 
quiries related, it was liable after his death, and 
that those inquiries must be prosecuted : 

Held,'on appeal, by Cotton and Bowen, L.JJ., 
dissentiente BaggaUay, L.J., that proceedings 
under the second and third inquiries must also be 
stayed, for that, apart from cases of breach of 
contract, a remedy for a wrongful act done by a 
deceased person cannot be pursued against his 
estate, unless property or the proceeds or value of 
property belonging to another person have been 
appropriated by the deceased person and added to 
his estate. Phillips v. Hompray. Ho m pray v. 
Phillips. Fothergill v. Phillips 24 Ch. D. 439, 
[62 L. J. Ch. 401, 883 ; 49 L. T. 6, 32 W. B. 6 

pCA.) 

2. Action to estaldish Title and for quiet- 
ing Ponsrsaioii- Joindf'r of Cause» of Action— r 



TBESPA88 — continued. 

Evidence — Charitable Trust — Waxte Land — RvXe9 
of 1875 ; Appendix A. Part 11. ; 28, 29 : 0. xvji. 
r.» 1,— Statute of Limitations.] The Plaintiffs 
brought an action to establish their title to a tract 
of waste land, and to restrain the Defendants from 
trespassing thereon or interfering with the Hain- 
tiffs rights or molesting their tenants and agents, 
and from claiming ownership of the said land : — 
Heldf by Chitty, J., on the facts proved, that the 
Plaintiffs had succeeded in establishing their title, 
that the Statute of Limitations did not protect the 
Defendants, who were a fluctuating body, not 
acting on their own account ; that the Defendants 
had not proved the charitable trust of which thejtr 
claimed to be representatives, and that the plea 
that the Plaintiffs, not being in possession, were 
unable to maintain the action, could not be sfip- 
poTted.—Oledhill v. Hunter (14 Ch. D. 492, 49 
L. J. Ch. 333, 42 L. T. 372, 28 W. R 530) fol- 
lowed. Norwich (Mayor op) v. Brown 

[48 L. T. 898 

8. Entry of Ox into Shop adjoining Street 

— Absence of Negligence — Liability.] An ox be- 
longing to the Defendant and while being driven 
by his servants through the streets of a country 
town entered the Plaintiff's shop, which adjoined 
the street, through the open doorway and damaged 
his goods. No negligence on the part of the 
persons in charge of 5ie ox was proved :—Held, 
that the Defendant was not liable. Tillett v. 
Ward 10 Q. B. D. 17, 62 L. J. Q. B. 61, 47 I. T. 

[646, 81 W. B. 197< 47 J. P. 488 

By contractor in pursuance of contract — 

Liability. 

See Principal and Agent. 2. 

Mortgage — ^Default in payment on demand 

— ^Illegal seizure. 
See Mortgage. 16. 



TBIAL — Non-appearance of Pkintiff — ^Notice of 
trial. 
See Practice — ^Trial. 

T'RVBT'EE—Appointment-'New Trustees -^Exer- 
cise of Power to appoint after Decree for Adminis- 
tration of Trusts.] A decree for the administration 
of the trusts of a will directed " that some piop^ 
person be appointed " a trustee of the will in the 
place of a deceased trustee. The power of appoint- 
ing new trustees was given by the will to the 
surviving trustee, who was the Defendant. The 
Plaintiff took out a summons to have A. B. ap- 
pointed trustee, and the Defendant a summons to 
have C. D. appointed. The summonses were 
adjourned into Court, and Bacon, V.C, appointed 
the nominee of the Plaintiff: — Held, on appeal, 
that the decree did not take away from the Defen- 
dant the power of appointing new trustees, though 
after decree he could only exercise it subject to 
the supervision of the Court ; that if he nominated 
a fit and proper person such person must be ap- 
pointed, and the Court would not appoint stMne 
one else on the ground that such other person was 
in the opinion of the Court more eligible, and that 
if he nominated a person whom the Court did not 
approve, the Court would not itself make the 
choice, but would call on him to make a fresh 
nomination: — Held, therefore, that the appoint^ 
ment of A. B. must be discharged. 
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Middleton v. Reap (7 Hare, 106) distinguished, company for the sale of their sulphate of ammonia 

tie Gadd. Eastwood v. Glare 28 Ch. D. 184, at a commission, the agency contract was renewed 

1,(2 L. J, Ch. 396, 48 L. T. 896, 81 W. B. 417 (C.A.) by the Go. for thirteen months to two trustees of 

2. Appointment— New Trustees, poioer ^-'s estate, appointed by a creditor's trust deed. 

of appointinfj— Trustee remaining Abroad for One of the trustees, dunng the thirteen months, 

more Hum ttoelve Months— Person to exercise obtamed for his own firm a fresh agency contract, 

Poicer— Conveyancing and Law of Property Act, on good, but less lucrative terms, and to begin at 

1881 (44 (fe 45 Vict. c. 41), «. SI— Settlement ije expiration of the thirteen months :~ficW, that 

executed before Act.'] A settlement executed in the trustee s interest belonged to the teust estate, 

1878 contained no express power to appoint new ^or he might not place himself m such a position 

trustees, but there was a declaration that the as would make it against his mterest to press for a 

husband and wife during their joint Hves, and the ^^e^* renewal of the old agreemwit for the benefit 

surrivor of them during his or her life, " shall have ?* Jhe trust estate. Hamilton >f. Wright (9 Gl. & F. 

power to appoint new trustees or a new trustee for HI) foUowed. Bbiwe^v. Gaslight and Goke 

this settlement." There was no express reference ^- " " - 52 L. J. Ch. 98, 48 L. T. 156 

to the power of appointing new trustees conferred « t j u -d * i-t— ^ 

by s. 27 of Lord feinworth's Act, which was then f;. Indemmty-P^er to ^'•<*««fj^ 

in force :-ffeM, that after the c^encement of — 4dt.an«e 6« Tn«fee of PaHof Turchai^^mmey 

*ik. n™„.™„\^-» aT* 1001 *k. w,ij!trj -«j —LienJ] Under a marriage settlement the tmstees 

l^f e ZZZ^ert^U, ex^^ttenow ''<'" empowered at the r^nest of the hnsband and 

con?j^by?KSTctM!;^ntSgSr; ''"f ^ r^,t%.*3i S^it*^V«tf^^ 

trustee in place of one of the t^ees wTio had real estate, ^d to re-seU the same. In«erciseof 

remained ont of the United Kingdom for more ?^vIT"^*%.*T!^hV IjSt ^"l^»t^ .f« 

than twelve months, though s. 27 of Lord Cran- '"^^'"i'^^l'l^M wl,±^fT>^fl/ 

worth's Act did not provide for, and the parties ?^''t"5i''^ !^t^'^„'^^^!^!j^!tl^iJ^!.f^i?; 

r^coi^ar^h^e hzi^':} rfA.''^ f *.^"^'r^.' Ve Es^s^dtr^rf^ssi 

not contemplate, the occurrence of a vacancy m , . . _j n -d ^~« ^* *i,^ 4.»,«4.»^« «* 4.1. « 

that event 72/. Wat ker awd HttohfV Cootrapt ^ promise, and G. P., one of the trustees, at the 

that event. lie Walker ^Httohes Contract ^^^^ ^^ ^^ husband and wife, borrowed the 

'- j;' •"•''*'"'*''•''• , ' sum necessary to complete the purchase from a 

^ 5- Appointment— One Trustee in place of ^^^ ^^^ deposited with them the title-deeds of 

TW0—2S & 24 Vict. c. 145, «. 27.] The power of ^^g ggtate. G. P. died, and the husband was unable 

appointing new trustees given by the above section ^ repay the loan. 

authorizes a retiring trustee, one of two originally ^ ^^ action brought by the bank for an account 

appointed, to appoint a single trustee in place of ^j^^ ^jjg realization of their security, and for admi- 

himself, the other trustee having previously dis- nigtration of G. P.'s estate:— B^W, that the trust 

claimed without acting Be Bookeb. West op gg^^e was entitled to a first charge upon the real 

England and South Wales Distbict Bank v. ^g^^e purchased for the full amount of the trust 

MuRCH - - 28 Oi. D. 188, 62 L. J. Ch. 784, f^<i , ^hat subject to such charge the estate of 

[48 I. T. 417, 81 W. B. 467 q p ^^s entitled to be indemnified out of such 

4. Defaulting Executor or Trustee — real estate for the amount borrowed by him, and 

Breach of Trust — Administration Action — Bank- actually invested in or about the purchase, and to 

ruptcy — Costs — Bankruptcy Act, 1869, s. 49.] enforce such indemnity by sale of such real estate 

Wnere, after the commencement of an administra- without the consent of the husband and wife ; the 

tion action against a defaulting executor or trustee, bank being entitlied to stand in the place of C. P, 

he becomes bankrupt, and, under s. 49 of the as against the trust estate for the amount due to 

Bankruptcy Act, 1869, his debt remains undis- them. Be Pumpret. Wobcesteb Gity and 

charged by the bankruptcy, he is not entitled to County Banking Go. v. Blick 22 Ch. D. 266, 

be paid any of his costs of the action, whether [52 L. J. Ch. 228, 48 L. T. 616, 81 W. B. 196 
incurred before or after the bankruptcy, until he 

has made good his default. But where the debt of 7. Liabilities — Carrying on Business — 

the defaulting executor or trustee has been dis- Advances— Charge of Trustee — Bight of Creditor J] 

charged by his bankruptcy — as where the bank- By a marriage settlement, a lunatic asylum was 

ruptcy has taken place prior to the Bankruptcy assigned to trustees on trust at the request of the 

Act, 1869 ; or where, after the bankruptcy, his husband and wife to sell and to stand possessed of 

debt remaining undischarged, he renders services the proceeds of the sale for the benefit of the wife 

in the action in his character of executor or trustee, and children; but the trustees were to allow the 

he is entitled to be paid his costs incurred subse- husband to carry on the business of the asylum 

quently to his bankruptcy, though his prior costs without paying any rent, but paying certain 

must be set off against his debt. Lewis v. Trask premiums and other moneys. The husband became 

(21 Gh. D. 862) followed. Clare v. Clare (21 Gh. D. bankrupt, and thereupon the surviving trustee of 

865, 51 L. J. Gh. f 53, 46 L. T. 851, 30 W. K. 789) the settlement entered into possession of the asylum, 

not followed Be Basham. Hannay v. Babham and carried on the business until the asylum was 

[28 Ch. D. 196, 62 L. J. Ch. 408, 48 L. T. 476, sold for a large sum of money. A tradesman had 

[81 W. B. 748 supplied the trustee with goods for the use of the 

5. Duties— Conflirt of Interest and Duty asylum, and brought an action claiming payment 

— Benefits acquired by Trustee transferred to out of the trust funds of the settlement : — Heild, 

Trust Estate.'] Upon the insolvency of W., who that on the construction of the settlement the 

was agent, under a lucrative contract, for a gas trustee would not have been entitled to recover 
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monejE adraDced hj him for tbe puqrasea of the 
wjlum, and that consequeDtly the tradesman who i 
h«d no better right could not recorer. Stbicklans 
V. Sthonh ' S2 Oi. n. 666, SSI r. J. Ch. 423, ' 
[18 L. T. IBS, 31 W. S. 8BB I 

8. L'ahilitia — Ceitai que Tnal—Indem- I 

nitsa^ttin»t Future Liabililf — Quia Timet Action ' 
— Skart* in Company in Liqaidalion.] A tnistee 
held shares in a cumpanj on trost for an adult eeitui 
que trust. lie had applied forthBinat the request of 
the ceilui que tniet, who paid the money due to 
the compan J on the application and allotment. The 
trnstfie executed a transfer of the sliurea to the 
cesfui que truit, and the latter sent i( to the com- 
pany for registration, but the directors refused to 
register it, and when an order was mudr: to wind up 
the company Che name of the trustee rEmained on 
the compaoy's reelster as the holder of the shares. 
NofurthercallhadbeenmadeOQ them. Thetrustee 
braught an action against tbe cetlaiquetruil,t\aim- 
mg an indemnity against liability on the Ehares. 
TTiere was no evidence to shew whether calls were 
likely to be made in the winding-up : — Held, that 
the action was a mere quia Hmet one, and that it 
was premature and could not be maintaiQed. Lord 
BoHclau^ T. Haye» (1 Vem. im) not followed. 
Huohes-Hallett d. Issian Mahkoth Gold 
Hikes Co. ~ 22 Cb. D. 561, S2 L. J. Ch, »B, 
[48 L. T. lOT, 31 W. B. 2BS 

8. Liab^ilia-^Expenditure by Trutlee in 

Iteitoring Maneion Hotue Burnt Down — Fund* 
in Court, gidgecl to truet /or reiitcetfment in land 
—AppliaUion inreamping Tnietee—Juritdiclion-I 
i. by bia will devised, infer alia, his mansion honse 
to his trustees for a long term of years upon cer- 
tain trusts, and, subject thereto, devised it upon 
legal limitations, under which F. was tenant for 
life. The mansion boose having been burnt down 
soon after J.'a death, the sole acting trustee spent 
£2000 beyond tie insurance moneys in rebuilding 
it, having borrowed tbe sum on his own persond 
security and on a charge of the estate. Such ei- 
peaditura was admittedly beneficial to the estate. 
Sums of consols, arising from the sale of other 
part of J.'s estate, were in Court, and were liable 
to be reinvested in laod. In an action for the 
a dfui nis tration of J.^s estate an inquiry had been 
directed as to " what sum was necessary to com- 

tlete the restoration of the mansion house, . . . and 
ow the same ought to be raised." No formal 
order was, however, drawn up sanctioning the rais- 
ing of a loan for the pnrpose. TTie trustee's per- 
sonal representative having presented a petition, 
asking that the consols in Court might be sold, 
and that such further sum as, with the proceeds of 
such sale, would make up the sum borrowed by the 
trnstee, might be raised by mortgage or sale of the 
settled estates, for the pnrpose of repaying the 
loan ; — ifeid, that the Court had no jorisdiction to 
authorise the application of the fund in Court, 
though liable to be re-invested in land, nor to order 
■ mortgage or sale of the settled estate, for the pro- 
posed purpose: but, although the trustee's conduct 
was irregolar, the Court would orderthat his outlay 
should be refunded to the extent of the moneys in 
Conrt, seeing that the estate had been benefited 
thereby to the full amount of the fund inCourt, 
and that the trustee had made the outlay bona fide 
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l>elieving that it would be refunded out of th« 
estate. JesiE v. Llcitd ~ - U I. T. 0M 

10. Lialnlilir$—LoMo/ Truit Fand—Em- 

jiloymeTit Of Broker — Ordinary Cour»e of Btlti- 
nesi — Negligfface,^ A trustee is bound to conduct 
tbe business of ihe trust tn the same way in 
which an ordinary pmdent man of buriness con- 
ducts his own, and has no further obligati<a]. 
He may employ brokers and agents in cases in 
which they are employed in the ordinary course ot 

A trustee, with the consent of his ceituit jue 
trust, employed a broker for the investment of 
£15,000 of the trust funds in corporation sioeks. 
On the day before the next settling-day the broker 
bought to the trustee a bought-note and obtained 
tbe £13.000 from him, on the statement that the 
money woold have to be paid next day. The space 
left in the bonght-note for the date of the settLng- 
daj was not filled art. and do charge was inserted 
for commission. The broker never acquired the 
securities, but appropriated the money to his own 
purposes, as was discovered about a month after- 
warns when he became bankrupt. A few days 
after the payment, the trustee had inquired of the 
broker wheOier the secoritiee were ready, and was 
told it would take some time to obtain them. On 
subsequent occasions similar eioose* were given- 
There was evidence that about a fortnight was 
generally required to get corporation bonds com- 
pleted when obtained direct, the broker holding in 
the meantime a banker's receipt for the money. 
Evidence was given that the form of the bongbt- 
note would indicate to brokers, though probably 
not to othera, that the bonds were to ne procured 
from tbe corporation direct : — 

Hdd (reversing the judgment of Bacon, V.C.), 
that the trustee having acted in the (Udinaiy 
course of business was not liable to make good the 
toss occasioned by the embezzlement of the trust 
moneys by the broker. 

Whether the trustee wunld have been justified 
in paying the money to the broker if he had had 
notice that the bonds were to be procured direct 
from tbe Corporation. — Qaare. 

Bnftoek v. Floyer (Law Ben. 1 Bq, 26)' ei- 
' plained. Hopgood v. Parkin (Law Rep. 11 Eq. 
I 74), 22 L. T. 772, 18 W. R y08) rationed. 
I Se Speight. Sfbioht v. Gacnt 22 Ch. D. T2T, 
I S3 L. J. Ch. S03, 48 1. 1. S79, 31 W. B. 401 (C.A.) 
I [AiBrmed by H. L., W. B. 1B83, p. IBS,] 

11. Liabililiee — ■ Mortgage — Advanoe on 

. Valuation made tm behalf of Vendor of Mortgagor 
— Failure of Security— Advance to more tfian Tao- 
Ikirdi «f Eitimaled Value.'] In May, 1870, F. and 
a., the trustees of a will, one of whom, F., was an 
experienced farmer, and tbe other, G., a solicitor, 
advanced a sum of £241)0, part of the tmat estate, 
along with another sum of £2600, not part of the 
estate, making together £5000, at £4 per cent, on 
the security of a freehold farm, which in 1868 had 
been sold to the mortgagor, who was farming that 
and neighbouring land on a peculiar system of hus- 
bandry. The trustees bad power to advance on 
contributory mortgages. In 1869 the farm had 
been valued on behaU of the vendors, of whom 6. 
was one, and also the solicitor, at £689S. Iliii 
valuation was communicated to F. at the time of 
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the mortgage ; and no other valuation was made. 
Interest was paid in fall, but irregularly, down to 
November, 1 877, since which time the farm, which 
was situated on clay soil, in a wet situation, had 
become unsaleable and unlettable, owing to un- 
favourable seasons, and had yielded no income. 
The mortgagor became insolvent. Upon claim by 
the cestui que trust against F. and the executors of 
G. to be declared entitled to payment of the £2400 
and interest since November, 1877: — Held, not- 
withstanding that no valuation was used at the 
date of the mortgage other than the valuation 
made on behalf of the vendors at the time of the 
sale to the mortgagor ; that G., the trustee, was 
himself one, and solicitor of the others, of the 
vendors to the mortgagor ; and that the sum ad- 
vanced was more than two-thirds of the estimated 
value of the farm — that the trustees were not liable 
to make good the deficient security 

The test of liability always is, whether or not the 
trustees have acted as prudent men would have 
acted in dealing with their own property. 

The "two-thirds" rule is not enforceable with 

exact strictness. Be Godfrey. Godfrey v. 

Faulkner - 23 Ch. D. 483, 52 L. J. Ch. 820, 

[48 L. T. 863, 82 W. B. 23, 47 J. P. 676. 

12. — — Powers — Discretion — Jurisdiction to 
interfere with— WiU — Settlement — Power of pur- 
chasing Real Estate — Power of Mortgaging.'} 
Where absolute discretion has been given to trustees 
as to the exercise of a power the Court will not 
compel them to exercise it, but if they propose to 
exercise it, the Court will see that they do not 
exercise it improperly or unreasonably. Where 
the power is coupled with a trust or duty the Court 
will enforce the proper and timely exercise of the 
power, but will not interfere with the discretion of 
the trustees as to the particular time or manner of 
their bond fide exercise of it. 

A. testator gave his trustees a power to be exer- 
cised at their absolute discretion of selling real 
estates, with a declaration that the proceeds should 
be applied, at the like discretion, m the purchase 
of other real estates. He also gave them power at 
their absolute discretion to raise money by mortgagee 
for the purchase of real estates. A suit having 
been instituted for the execution of the trusts of the 
will, and a sum of money, the proceeds of the sale 
of real estate, having been paid into Court, one of 
the trustees proposed to purchase a large estate and 
to apply the fimd in Court in part payment of the 
purchase-money, and to raise the remainder of the 
purchase-money by mortgage of the purchased 
estate. The other trustee refused to concur in the 
purchase : — Hdd (afl&rming the decree of Chitty, 
J.), that the Court could not control the dissentient 
trustee in the exercise of his discretion in refusing 
to make the purchase, or in refusing to exercise his 
power of raising money by mortgage for the pro- 
posed purpose. Tempest v. IiOrd Camoys 

21 Ch. D. 671, 61 L. J. Ch. 786, 48 L. T. 13, 

[31 W. B. 826 (C.A.) 



18. Power to lease.'] A trustee in whom 

the legal estate is vested, and who has active duties 
to perform, may, without any express leasing power, 
make a yearly or other reasonable letting of tenant- 
able lands. Naylor v. Amitt (1 Russ. & My. 501) 
followed ; Wood v. Patteson (10 Beav. 541), and 
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Re Shaufs Trusts (L. R. 12 Eq. 124, .25 L T. 22, 
19 W. R. 1025) explained. Fitzpatbick v. Waring 

[11 1. B. Ir. 36 (C.A.) 

See aUo Execittob : 

Settled Estate ; 
Settled Estates Acts ; 
Settled Land Act ; 
Trustee Acts ; 
Trustee Relief Act. 

Appointment — Lunatic tenant for life — 

Leasing powers. 
See Lunatic. 8. 

Appointment — ^Petition by married woman. 

See Husband and Wife — Married 
Women's Property Acts. .3. 

Constructive — Purchase of reversion by 

trustee of lease. 

See Landlord and Tenant. 22. 
Costs — Setting aside deed — Appeal. 

See Voluntary Conveyance. 
Defaulting — Attachment. 

See Practice — Attachment of Per- 
son. 2. 

Defaulting — Executor of — Costs of. 

See Executor — ^Actions. 7. 

Direction to to block up house for twenty 

years. 

See Will — Construction. 18. 

Express trust — ^Mortgagor and mortgagee. 

See Limitations, Statute of. 8. 
Invalid trust. 

See Will — Invalid Trust. 
— - Partner — Secret profit by. 

See Partnership. 8. 



Precatory trust. 

See Will — Construction. 
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Sale by — Authority to solicitor to receive 

purchase-money. 

See Vendor and Purchaser. 8. 

Sale by, of realty purchased in breach of 

trusi^Title. 

See Vendor and Purchaser. 14. 

Trust for sale — Jurisdiction to decree a 

partition. 

See Partition Suit. 4. 

TBUBTKE ACTS— ^ew Trustees— Appointments- 
Deceased Lunatic — Appointment of New Trustee 
after his death — Trustee Extension Act, 1862 (15 
<fc 16 Vict. c. 55), s. 9 — Affidavit — Description of 
Deponent as a ** Gentleman '*] The Court, sitting 
in lunacy, has power under the 9th section of the 
Trustee Extension Act, 1852, to appoint new 
trustees of the will of a deceased lunatic, where the 
trustees appointed by the lunatic have died in his 
lifetime, for the purpose of getting rid of the funds 
standing in Court to the cr^it of the lunacy. 

It is not sufficient to describe a person malrin g an 
affidavit •f the fitness of a new trustee merely as a 
" gentleman." Re Orde 

[24 Ch. D. 271, 62 L. J. Ch. 832, 49 L. T. 480, 

[31 W. B. 801 (C.A.) 

3. New Trtutees — Appointment — ** Inoap" 

able to act** — Personal Incapacity — ^* Expedient** 
Trustee AcL 1850, s. 32.] The Court has jurisdic- 

P 2 
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TBU8TZE ACTS—c<mtini*ed. 
tion, under s. 32 of the Trustee Act, 1850, to 
appoint a new trnstee in the place of a trustee who 
has become incapable — as for instance, throngh age 
and infirmity — of acting in the trusts. 

A will contained a power for the trustees or the 
sorvivors of them to appoint a new trustee in the 
place of any trustee who should be ^^ incapable to 
act." One of the surviving trustees, the testator's 
widow, having become, through age and infirmity, 
incapable of acting in the trusts, or of concurring 
in the appointment of a new trustee, or in a transfer 
of the trust estate: The Court appointed a new 
trustee in her place and made a vesting order. Re 
Lemann's Trusts - - 22 Oh. B. 688, 

[02 L. J. Ch. 560, 48 L. T. 889, 81 W. B. 620 

8. New Trustees — Appointment — Lunatic 

— Vesting Order — Continuing Trustee — Title of 
petitumr— Trustee Act, 1850, ss. 3.. 32.] One of the 
two trustees appointed by a will havmg become a 
lunatic, a new trustee was appointed in his place, 
under a power in the will, and a petition, entitled 
in Lunacy only, and praying for a vesting order, 
was presented to the Court : — Held, that the peti- 
tion must be amended by entitling it in *^ Chancery 
and Lunacy,'' and by asking for the appointment 
of the new trustee by the Court, for, if the petition 
were brought in Lunacy only, the joint tenancy 
would be severed, the Court not being able to deal 
with the title of the continuing trustee. Re East 
(L. R. 8 Ch. 735, 42 L. J. Ch. 480) disapproved ; 
Re Pearson (5 Ch. D. 982, 46 L. J. Ch. 670, 37 L. T. 
299, 25 W. K. 853) followed. Re Chell 

[49 L. T. 196, 81 W. B. 898 (C.A.) 

4. New Trustees — Appointment — Pra4stice 

— Trustee Act, 1850, s. 32— Reappointment of 
existing Trustees in the place of existing Trustees 
and a Lunatic Trusteed] Where one of several 
trustees is of unsoimd mind, the Court will not 
reappoint the other trustees as trustees in the place 
of themselves and the lunatic trustee, for the pur- 
pose of excluding the lunatic trustee from the 
trust ; but a new trustee must be appointed in his 
place. Re Harford s Trusts (IS Ch. D. 135, 41 
L. T. 382, 28 W. R. 239) not foUowed. Re Aston 
[28 Ch. D. 217, 48 L. T. 196, 81 W. B. 801 (C.A.) 

6. Vesting Orders — Copyholds — Dying 

toithout an Heir — Petition by Person absolutely 
entitled— Trustee Act, 1850 (13 & 14 Vict. c. 60), 
ss. 15, 28.] The sole trustee of copyholds held in 
trust for A. B. absolutely having died intestate and 
without an heir, A. B. presented a petition under 
the Trustee Act, 1850, asking that the property 
might be vested in himself : — Held, that the Court 
had jurisdiction to make the order under the com- 
bined operation of sects. 15 and 28 of the Act. Re 
Godfrey's Trusts - - 28 Ch. D. 206, 

[62 L. J. Ch. 479, 48 L. T. 389, 81 W. B. 426 

6. Vesting Orders — Lunatic — Trustee 

Act, 1850, 8. 5 — Stock standing in the Name of 
Testator — One of several Executors a Lunatic.'] 
Where one of three executors of the s\!UTiving 
executor of a testator was of unsound mind an 
order was made under the 5t;h section of the 
Trustee Act, 1850, giving the right to transfer a 
sum of stock belonging to the estate of the original 
testator, although the stock still remained standing 
in the name of the original testator. Re Wacher 
[22 Ch. D. 585, 48 L. T. 552 (C.A.) 



TBU8TEE ACTS — continued. 

See also Tefstee Relief Act. 

Vesting order — Stock — Lunatic trustee. 

See Lunatic. 9. 

TBUSTEE Iff BAHKBUPTCT. 

See Bankruptcy — Trustee. 

TBUSTEE BELIEF A(?t— Payment into Court- 
Notice dispensed with — Trustee Relief Act (10 & 1 1 
Vict c. %Q)— Chancery Consolidated Orders, O, 
su. r. 4.1 One of the parties interested in a 
trust fund under a will was a person w^9s^ 
int-erest was contingent on his returning to Eng- 
land within seven years of the testators death. 
He had been last heard of in Australia, three years 
after the testator's death, and four years before th& 
payment into Court (under the above Act) of the 
fund by the trustee. Since then it was impossible 
to ascertain where he could be found : - Held, that 
in this case the notice of payment into Ckmrt 
required by the above order might be dispensed 
with. Re Whitaker - - 47 1. T. 607 



2. 



Petition — Payment out of Court — Ad- 



journment into Chambers — Jurisdiction — Trustee 
Relief Act, 1847 (10 A 11 Vict. c. 96), s. 2— 
Masters Abolition Act, 1852 (15 & 16 Viet, c 80), 
ss. 26, 27—Despatch of Business Act, 1855 (\S & 
19 Viet. c. 134), s. 16— Cons. Ord. xjxv, r. L] A 
trust fund having been paid into C!ourt under the 
Trustee Relief Act by the trustee of a will, a peti- 
tion was presented by parties interested for an 
inquiry as to the persons entitled and for payment 
out to the persons found entitled under that inquiry. 
Upon the petition coming on for hearing an order 
was made directing the inquiry, and adjourning the 
further hearing of the petition into Chambers : — 
Hdd, that the proceeding having been properly 
commenced by petition under s. 2 of the Trustee 
Relief Act, the Court had jurisdiction, under s. 27 
of the Masters Abolition Act, 1852 (15 & 16 Vict, 
c. 80), to adjourn the petition into Chambers. 
Frndsham v. Frodsham (15 Ch. D. 317, 43 L. T. 
558, 29 W. R. 165) distinguished. Re Moate's 
Trust - - 22 Oh. D. 686, 31 W. B. 497 

TXrBHFIKE BOAD — Becoming main road~ 
Repair. 
See Highway. 8, 9. 

Tolls — Mortgage of — ** Real security.** 

See Will — Construction. 37. 



u. 



TJLTBA VIBES ACT — Borrowing powers — Over- 
drawing account. 
See Building Society. 3. 

By-laws made by dock company. 

See Docks and Harbours. 1. 

Directors — Application of funds. 

See Company — Winding-up. 9. 

Payment of dividends out of capital. 

See Company — Directors. 4. 

Railway Co.'s contract — Charge for weighing 

goods. 

See Railway Company. 3. 

. Reduction of capital. 

See Company — Reduction of Capital. 
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XriTHA VIBES ACT-'-caniinu^ 
— — Removal of officer of charity. 
See Ohabity. 2. 

Rules of Court — Petition ^ Summons in 

Chambers — Jurisdiction. 
See Lands Clauses Act. 7. 

UNCEBTAIWTY— Bequest for charitable purpose. 
See Will — Invalid Trust. 3, 6, 6. 

— Trust — Heirlooms— Condition subsequent. 
See Heirlooms. ' 

VNBESTAKING— As to damages— Application to 

enforce — Delay. 

See Bankruptcy — Receiver. 1. 
As to damages— Interlocutory injunction. 

See Practice — Injunction. 1. 
" Solicitor's — Rule nist— Jurisdiction. 

See Practice — Notice op Motion. 2. 

TTlTDEByALXnS— Sale at— Mutual mistake. 
See MoBTQAOE. 24. 

UNDISCHARGED BAKXBTJPT. 

See Bankruptcy — Undischarged Bank- 
rupt. 

UNDISCLOSED PBINCIPAI— Notice— Set-off. 
See Principal and Agent. 14. 

UNDUE INFLUENCE — Guardian and ward- 
Release by ward — Acquiescence by a ward for 
four years after majority, in a settlement made by 
him with his guardian, precludes him from impeach- 
ing it, as against the surety, for fraud, although 
the guardian was insolvent. Aaron v. Mendel 

[39 Amer. B. 248 (U.S.) 

UNLAWFUL ASSEMBLY — Meeting for lawful 
purpose — Knowledge that others will com- 
mit breach of peace. 
See Criminal Law. 32. 

UNBE0I8TERED COMPANY. 

See Company — Unregistered Company. 

URBAN AUTHORITY. 

See Public Health Acts. 

Surveyors of highways — Limitation of 

action. 

See Highway. 2. 

URBAN DISTRICT— Repair of highways in— 
Part of parish excluded. 
See Highway. 6. 



USA0E. 



See Custom. 



V. 



VAGRANT ACTS — Gaming — Vagrant Act 
Amendment Act, 1873 (36 <fe 37 Vict, c. 38, 
«. 3--** Open and public Place to whit^ the 
Pvhlie have or are permitted to have access" — 
Railway Carriage.'] The Vagrant Act Amend- 
ment Act, 1873 (36 & 37 Vict. c. 38), s. 3, imposes 
a penalty upon " every person playing or betting 
by way of wagering or gaming in any street, road, 
highway, or other open and public place, or in any 
open place to whicn the public have or are per- 
mitted to have access, at or with any coin, card, &c.. 



VAGRANT ACTS — continued. 

used as an instrument or means of snch wagering 
or gaming, at any game or pretended game of 
chance " :—His2(2, that a railway carriage while 
travelling on its journey is within the definition of 
'* an open and public place to which the public have 
or are permitted to have access " in the section. 
Langrish v. Archer - - 10 Q. B. D. 44, 

[62 L. J. M. C. 47, 47 L. T. 548, 31 W. R. 183, 
[47 J. P. 896, 15 Cox. C. C. 194. 

VALIDITY— Contract. 

See Contract. 13, 14. 

VALUATION — ^Incoming and outgoing tenant. 

See Landlord and Tenant. 15, 16. 
— Poor rate. 

See Poor Rate. 

VENDOR AND PURCHASER— Condtfions of Sale 
— Misleaditig Condition — Limited Title — Volun- 
tary Deed — Evidence — Becital in Deed more than 
Twenty Years old — Vendor and PurcJiaser Act, 
1874 r37 & 38 Vict. c. 78), s. 2.1 A contract 
entered into in 1882 for the sale of freehold estate 
provided that the title should conmience " with an 
indenture dated the 18th of October, 1845,'* and 
made between persons whose names were men- 
tioned, and that the earlier title should not be 
investigated or objected to. From the abstract of 
title delivered by the vendors to the purchaser it 
appeared that the deed of 1845 was a conveyance 
by a person, who purported to be the absolute 
owner, of freehold and leasehold property to 
trustees, on trust for himself for life, and after his 
death on trust to sell the property, and to hold 
proceeds of sale on the trusts declared by a deed 
of even date. An express power was reserved to 
the grantor to revoke the trusts. The deed was 
a voluntary one, except for the consideration which 
resulted from the liability assumed by the trustees 
in respect of the leaseholds : — Held, by Fry, J., 
and by the Court of Appeal, that, inasmuch as the 
fact that the deed of 1845 was a voluntary one 
would influence the purchaser in determining 
whether he would agree to accept a title com- 
mencing within forty years, the vendors ought to 
have stated in the condition of sale the nature of 
the deed : that the omission to state this rendered 
the condition a misleading one ; and that the pur- 
chaser was not bound by the contract to accept a 
title commencing with ih&t deed. 

By a deed executed in 1858 (after the death of 
the settlor) the trustees conveyed the property to 
a purchaser for value. This deed contained a 
recital of the deed of. 1845, and a recital that the 
trustees **in pursuance of the trust for sale con- 
ferred on them " by that deed had caused the pro- 
perty to be put up for sale : — Held, by Fry, J., 
that by virtue of s. 2 of the Vendor and Purchaser 
Act, 1874, tills recital, not .being shewn to be 
inaccurate, was conclusive evidence that the deed 
of 1845 had not been revoked either by an exer- 
cise by the settlor of the power of revocation, or 
by a sale of the property by him for value during 
his lifetime. i2e Marsh akd Earl Grantille 
[84 Ch. D. 11, 47 L. T. 471, 48 L. T. 947, 31 W. R. 
[889, 846. (And, in Court of lit instance, 68 

[L. J. Ch.l89)CC.A.) 

8. Conditions of Sale — Misrepresentaiion 

— Public House — Prohibition of Consumption on 
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YEHBOE UD TJTRCRMESL— continued, VENDOB AHD VXTRCRASSBL— continued, 

premises,'] M. owned two adjacent houses, held re- bilitj, imposed npon them bj the conditions, to 

spectiyely nnder renewed leases of 1879 and 1880, make him compensation in respect thereof. Lett 

which provided that the lessee might carry on the v. Randall - - - 49 L. T. 71 

business of a grocer and wine and spirit dealer, bnt . n a ± a a^ a i -d 

not for consuiption on the premises, and that he ,. *--T- Omtraet-AgreementfarBale-^^a- 

ahonld not exe^ise (inter alia) the trade of pub- tum-AlmlnU Conv^ance.} In June, 1870, an 

Uean or vintner without the landlord's consent,under ^eemeut wa« entered into by a raUway cmiprnj 

a penalty. The original leases had contain^ the '»' *« P-mjhase, at a. pr.ce named of land for the 

saLie prarisions, but one of the houses had, since PFP<*« of carrying a road over tte hue at an "i 

1860, been coiitinuously used as a pubUc-house, fjf°*'»"^*« agreement contained a proviso that 

without any objection by the landlord, or demand *« "«?*«'' tfi' ^^9'^\ 'T* \"^\ "^ ""*" *? 

of the peiilty M. haVing in 1880 put up the »*'»«■; ''"^ ^^f^^ *° ''"" ^^ ^, """ "'^ "^ 

premiserfor8ile,the Plaintifi, accompanied fcy K. J^e slopes which the company might arrange on 

(a local commission agent for the sale of puke- "•«" "*«°^?^ ^°'^^' "V?. ^^S^^' °7^' f^ "P"." 
iouses, and who wm aware of the resteictive ?ny occupation r«ids whidi they might form ad- 
dauses), went to M.'s soUcitor, and saw the par- J**,^* *» *f ^^ ^^- ,^" agreement was exe- 
ticulars and conditions of sale, tiie 6th of the Utter <™*^ ^/ *^ secretary of the company, but was 
being as follows: — ^" Each of the said leases con- "o* '"•o*r seal. j ■. -j 
t«n8 expressly permission to the lessee ... to Possession was taken by the companv, and a bridge 
exercise the bn^ess of a grocer and wine and ^^ constructed over the line which was re^ed 
spirit dealer upon the premises, and the purchaser >? f road earned over the land purchas^ at a steep 
s£aU not objert by reion of iiy covenants . . . •^'^i^- , ^^ ^P"V 1871, the land, -^th all ways, 
in restriction of tte carrying on of ceri^ other "S*"** ° pre-emption^ and other nghts, members, 
trades or businesses ; nor by reason of any restric- ^^f^^ and appm^nances, was, m considera- 
tion as to consmnption on the premises, tut shall *'"" f .2^^™%Tt^ "* f"" agreement, which 
be satisfied with the notorious ?act that [the De- '!«« »*t*^ *? •"'=1°'1« the value of the mines and 
fendant's father] continued without hindrance to f^*^ "S^ipt pre-emption and compensation for 
carry on his trade and business as it was carried on ^'^^ ^mU^ by vendor m the execution of the 
up ti the time of his death in 1879, and the present ''°'"'^. '=^^f^ ^ *« «?"P»°y ''•*»?* reserving 
n{«nriBf/,rWflnn«»n «in«,! an^ ™rh fiu-t r*n be any right of _access to the Vendor or many way 



and paid a deposit of £500, without independent ?°^ retammgwaUs rendered necessary by a widen- 
piof^ional aSvice. Upon the abstract of title {°K »* *« ^> *^« "K"."*. ""^ stipulated fw 
being furnished, the Pl4tiff objected to the re- l>y the proviso m the prelmunary agreement, but 
strictive clauses in the leases, aUeging that he had °»* clamung a rertification of the subsequent con- 
not been aware of them, and had b4n misled by ^«y"'<=«' *hat m the vender by the terms of the 
the 6th Condition of sie; and on his refusal U> conveyance had absolutely conveyed to the corn- 
complete, M. resold the prelnises for £3000. The Panyevei^ interest which he possessed m the land, 
Plaiitift having brought an action to set aside the f°y "S''* °^ f f" f^'^'^TL ^'J^ ^"^^ 
agreement and^recove? the deposit, and M. having ^^V W^Lf ^Tl^wln^^IU^t 

^*7ir D^rt J^ 'that thT Z "t^^ ^ - M ShTera^^T^^ M^M 
Heidi (diss. Ueasy, Li.J.j tnat tne btn condition p- _ ' ^^^ 01 '«ir n iroo 

was designedly misleading, and had misled the L^' ^' '"'» ^^ ^' *• ^*^* 

Plaintiff ; that K. was not the Plaintiff*s agent in 5. Contract to convey " about 65 acres " — 

the transaction, so that his knowledge could not be Vendee not bound to accept 30 or 36 acres — 

imputed to the Plaintiff, and that accordingly, the Measure of damages in action by vendee for breach 

claim should be allowed and the counterclaim dis- of such contract where vendor has acted in good 

allowed. Observations by Law, C, and Fitz- faith. Baltimoee Permanent Building Society 

Gibbon, L.J., on the effects of misrepresentation, t?. Smith - - 89 Amer. B. 374 (UJS.) 

Stanley v. M'Gauban 11 L. B. Ix, 814 (CA.) ^ 

6. Deposit — Forfeiture for Non-convpte- 

8. Conditions — Particulars of Sale — Mis- tion — Payment by Bankrupt in Fraud of Creditors 

sttUementin — Knowledge of Purchaser— Compensa- — Right to foUow Moneys] A bankrupt, having 

tion — Vendor and Purchaser Act, 1874 (37 & 38 disposed of his goods in fraud of his creditors, 

Vict. c. 78).] The particulars of a sale of lease- opened an account in a bank with the proceeds, 

holds contained a misstatement which made it and having entered into a contract for the purchase 

appear that the reversion to the full rack-rental of land in an assumed name, paid a deposit to the 

value would fall in eight years earlier than was Defendant, the auctioneer, by a cheque drawn upon 

actually the case. There was a conflict of evidence the bank. The vendor and the Defendant acted 

as to whether the purchaser was aware of the true bond fide and without notice of the bankruptey or 

state of things at the time of the sale. The con- of the fraudulent conduct of the bankrupt : — Meild, 

ditions of sale provided that any misstatement in that the bankrupt's trustee was not entitled to re- 

the particulars ^ould not annul the sale, but that cover the deposit from the Defendant so as to pre- 

compensation should be made to or by the pur- vent it from being forfeited to the vendor upon the 

chaser, as the case might be : — Held, that, even if non-completion of the contract. Ck)LLiNS v, StiM- 

the purchaser did know of the mis-statement, the son - 11 Ct. B. D. 142, 62 L. J. Q. B. 440, 48 
vetidors were not thereby relieved from the lia- | [L. T. 828, 81 W. B. 920» 47 J. P. 489 
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TEI7B0B AND PUBGKA8BB— oon^int^d. VENBOB AND PT7BGHASEB-^on^int<«(2. 

7. Deposit — Return ofy with, interest — • deed of 1739, which the purchasers asked should be 

Jurisdiction— 'Vs & P. Acty ls74 (37 & 38 Vict, produced, but were told that it could not be found, 

c 78), 8. 9.] Under the above section the Court but that it was believed not to affect the title. The 

has power to direct a return of the deposit paid by purchasers then signed the agreement and paid the 

a purchaser with interest. Re Smith and Stott a deposit. The vendors subsequentlj found the deed 

Contract > 48 L. T. 512, 81 W. B. 411 of 1739, which showed that they had no title at all 

8. Purchase-money - 8ah by Trustees^ ^ the.six shar^ The purchasers having refused 

Authority to Solicitor to rJeive Purchase-money-- ^ complete :-~^eW, that the vendors were entitiM 

Breach of Trust-^Cmveyancing and Law of Pro- *P spe^fic performance, for the doubt as to the 

perty Act, 1881 (44 & 4:5 Victl 41), s, 56.-] The *^^® Tf ^''''''^^^ ^t^'"'' wTw*5f ^^^'"'^^ f t®"""^ 

^6th%ection of the Conveyancmg Act, 1881, does P*^.*^« agreement; but that there must be an 

not authorize vendors who axe trustees with a mquiry as to the compensation to which the pur- 

power of sale to require the nurchaser to pay the ^'^^^^ ^^^^ entitled m respect of the six shares, 

purchase-money to their solicitor on production of English t,. Murray - 49 L. T. 85, 83 W. B. 84 

the deed of conveyance duly executed m cases n. Title — Defect — Repudiation.} A 

where before the Act they could not have required vendor contracted to seU and a purchaser to pur- 

the purchaser to pay the purchase-money to their chase an agreement for a lease. The purchaser 

solicitor under a special authority. afterwards repudiated the contract At the date of 

Trustees of real estate with a power to sell and the agreement, and of the repudiation, the agree- 

give receipts, sold the estate. The purchasers re- ment to lease was voidable at the will of a third 

quired that the vendors should attend in person to party, but the third party took no steps to avoid 

receive the purchase-money, or should authorize the agreement, but was willing to confirm it on 

the purchasers to pay it into a bank to the joint certain conditions i^Hdd, that the purchaser was 

account of the vendors. The vendors insisted that entitled to repudiate the contract. Brewer u. 

the money should be paid to their solicitor on his Broadwood - 22 Ch. D. 105, 52 1. J. Ch. 186, 

producing the conveyance duly executed. They [47 i,, x. 6O8, 81 W. B. 115 

gave no special reason why the money should be -„ ^..j ri,. .. . »t ^. ^m a 

paid to the solicitor, but relied on the 56th section ^^ ,"7". ^'^'7^^^^^'^i. to-Nohce of Trust 

of the Conveyancing Act, 1881. A smnmons -Recitals m Deed.} In 1840 property was mort- 

having been tiiken out under the Vendor and Pur- g^f ^ J' ;^, ^^f ^!l® .^^^ ''''^ Vl 'I *^® 

chaser Act i-Held (dissentiente Baggallay, L. J.), mortgage deed to shew that he was not the bene- 

that the 56th section had no appHcl^ion, ^d that ?S!?J T^^.«' of the mortgage money. He died in 

the purchasers had a right to insist on their requisi- 1842, having by his will devised and bequeathed 

tion The decisionof^y, J., reversed. rT^el- bis real and personal ^tate to toee teustees (of 

lamy and Metropolitan Boabd of Works ^^?P ^^ ^^S T^/''®^' °5 1""'^ ^""'^ *^® ??!u* 

[24 Ch. D. 387 ; 52 L. J. Ch. 89, 870 ; 48 1. T. ^^ ^ T'^® «^^ chUdren, and having appomted the 

[801, 81 W. B. 900, 47 J. P. 550 (C.A.) same three persons executors, ffe ^so devised 

'- n ' - n ^^^ bequeathed his trust and mortgaged estates to 

^ , .7T~ ^?^ ?y Coy-rt— Restrictive Covenant-- ^he same three persons, subject to the trusts and 

Qualifying Promso-'A^^ from Jorm settled by equities affecting the same respectively. The 

Judge.] In a sale by the Court the particulars of ^idow alone proved the will, and alone acted as 

sale contained certain reservations and stipulations trustee. The other two trustees disclaimed the 

as to the property, and one of the conditions of sale trusts. In 1854 the widow obtained a decree abso- 

provided that the conveyances should contam cove- i^^q foreclosing the mortgage. In 1865 she, by a 

nants by the purchasers for securmg the Habilities ^q^^ indorsed on the mortgage deed, conveyed the 

and rights under such reservations and stipulations, property, without receiving any pecuniary con- 

the fonn of such covenants, in case of dispute, to sideration for it, to K., C, and B., in fee, as joint 

be settled by the Judge. A dispute havmg arisen tenants at law and in equity. The conveyance 

between a purchaser and thevendor concerning the contained a recital that the testator held the mort- 

form of the covenant, the Judge settled the cove- g^ge money on an account under which K, C, and 

nant, adding a proviso that if the purchaser as- b. were then solely entitled thereto, as was thereby 

signed his purchase, and the assignee entered mto acknowledged, whereby the widow, as trustee under 

a similar covenant, the purchaser should be freed the testator's will, was trustee only of the property 

from further liability '^Held, that the vendor was f^^ k., C, and B., and they had requested her to 

entitled to an unquahfied covenant, and that the convey it to them. On a subsequent sale of the 

proviso must be struck out. The order of a Judge property by persons who had purchased it from 

settling the form of a conveyance is subject to fe.^ c., and B., the purchasers required evidence of 

appeal. Pollook ». Rabbits - 21 Ch. D. 466, the truth of the recital in the deed of 1865 that 

[47 L. T. 687, 81 W. B. 150 (C A.) k., C, and B. were entitled to the mortgage money. 

10. Tide — Agreement for Sale of Mines — And, assuming that the testator was a trustee of 

Condition that Purchaser shall assume a certain the mortgage money, the purchasers required the 

state of things — Specific Performance — Compensa- vendors to shew that the property sold was com- 

tion.'} One of the articles of an agreement for the prised in the trust ; that xL., C., and B. were duly 

sale of seventeen undivided shares of a coal mine appointed to succeed the testator in the trust ; and 

required the assumption by the purchasers that six that they had an effectual power of sale and of 

of the shares passed by the conveyances of the land, giving a receipt for the purchase-money : — Held, 

although there was no express mention therein of that it would be contrary to the practice of the 

miner^Js An abstract of title was delivered before Court to go behind a recital evidently framed for 

the signature of the agreement, and disclosed a the purpose of keeping notice of trusts off the 
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TSnXa Am FUBCHASIB— «onfiniiad. 

conTejoDce ; that the i 



marketable title. 



anairered ; and. that a good title had been shewn 

bj the vendors. Be Hahhaij and Uibbii>oe and 

BlCKMANgWOBTH Bailwat Co. S4 Ch, 0. 720, 

[fiS L. J, Oh. 809, 49 L. T. 130, 31 W. S. BST 

18. TitU — Purchater'i KttowMge of 

Defeet o/— Bight to rtteittd.] T. agreed to aell to 
" ' ' 1 freehold houses, and to make a Kooi 
igatioD of the tiue it 
. ,, . ire part of a propertj 

which had been sold bj a building societj in lots, 
subject to atringent reatiictiTe corenanta which 
were admitted t« make the title not a marketable 
one. T. having declined to proente a release of 
the covenants, C. ijronglit an action to recover 
back hig deposit. T. addnced evidence that C. 
knew of the restrictions attbe time of the contract, 
and the iurj fonnd that he did :- — Hdd, affirming 
the decision of Lopes, J., that this evidence conld 
not be admitted to modify the terms of the express 
contract, and that the plaintiff was entiUed to 
recover. Farebrother v. Gibeim (1 De G. & J. 602) 
and Leyland v. laingytorth (2 De G). F. & J. 218) 
distinguished. Cato v. Tuohpsoh B Q. B. D. 616, 
[471. T. 4B1(0.A.) 

14. ;- Title— SaU by Trustee) o/ ReaUy 

pUTchated ' in Breach of Trutt—ConeurrmBe of 
one BrneficiaryJ] Where trustees under a will 
which gave no power of inveeting the trust fnnds 
in realty, but ontj of selling realty, bought realty 
and had it conveyed to the trusts of the will : — 
Beld, that, by obtaining the concurrence of one 
beneficiary, they could sell and make a good title. 

Be FaTTKN and EsUONTON OrABDUKB 

[SZ L. J. Ch. TB7, 4S L. X, 870, SI W. K. 78S 

It. Title — Vendor and Purehaier Act, 

1874 (37 it 38 Viet. e. "iS}— Legal Eilate in 
BxeCiiora — Intereet commeraarate with ObjeeU of 
Will.} A testator, after directing his debts to be 
. paid, and setting apart certain sums to provide 
annnities for his two sons, devised and bequeathed 
all his real and personal estate to his wife and his 
four dai^hters, to be equally divided between them ; 
Provided as follows — that the share of his wife 
should be divided after her death between his four 
daaghteis or the snrvivors and their children ; and 
the testator appointed his wife and T. Davies, his 
executors, to act jointly in curyinE out all the 
intentions of his will, and to invest his daughters' 
shares for their benefit and the benefit of their 
children: — Sel/i, upon an application under the 
Vendn and Purchaser Act, that the legal estate in 
the freeholds was vest«d in the exenators who 
could make a good title to a purchaser. Davteh 
TO Jones AND Ev ASS - - B4Cb. D, 190, 
[B3I. J. Ch. T20,49L.T.624 

16 Title — Waiver of Ohjectioat to — 

Possesston taken by PurdiaaeT before CompUlion 
—Notice </ Defecte of Title— Dittinctioa beliceen 
Bemoeahle and Irremonable VefeeUJ] If a con- 
tract for the sale of land is silent as to the title 
which is to be shewn by the vendor, the legal im- 
pUcatioD that the purchaser is entitled to a good 
title may be rebutted by evidence that, before the 
execution of the contrjict, the purchaser had notice 
of defects in the vendor's title. But. if the con- 



VZmOB AJn> PtTBOHABIB— eonlMued. 

title, notwithstanding that befoie the execation of 
the contract he had notice of defects in the vender's 
title. 

If the ccntiact contains do stipulstion as to poi- 
seasion being taken by the purchaser before com- 
pletion, and be takes posseeaion with knowledge 
that there are defecte in the title which the vendor 
cannot remove, the taking possession amounts to 
a waiver of the purchaser's right to require the 
removal of those defects, or to repudiate his con- 
tract. If, on the other hand, the defects are., 
removable by the vendor, the taking of possession 
does not amount to such a waiver. Be Gloao asi> 
Hillbb's Contbact 2S Ch. S. 390, 
[fiS I J. Oh. 664, 4B L. T. 629, 31 W. B. BOl 
■ Action for misrepresentation — Fiaud. 

See False BJiPBEaEMTATioN. 3. 
■ -Agent of vendor — Miarepresentation by — 

Specific performance. 

See Pbimcifal and AGBtrr. 9. 
Conveyance of lands of City Ward. 

See Chabitt. 4. 
Insurance by vendor — Bight to iiaiirance 

money. 

Bee Inbubanoe, Fibe. 3. 
Sale of reversion — Undervalne — Mistake. 

See MoBTOAaE. 24. 
Title— Sale by executor. 

See EaBCDTiiu — Powebs. 
Title— Unstamped deed. 

See Rbvehde. 10. 
Vendor's lien — Devise of realty conbacted to 

be purchased. 

See ExiccTOB — Adminibtbation. 2. 



TBBTBT — Improper Expenditure of Batea~tn- 
junrfiOB — Vatrymen moHe Partiee for Pnrpoae of 
Coete — Metropolie Loeai Management Act, 1855 
(18 4 19 FW. c 120),] A roefropolit*n vestry 
incorporated under the Act 18 & IB Vict c. 129, 
has no power to apply the rates in paying Ote 
expenses of a dinner or a ball, or other eeranonica 
in connection with the opening of a new VGBtry 

A vestiy having passed resoIntJons anthoniinB 
■nch an exj>enditm«, as action was brongbt by the 
Attorney- General, at the relation of > ntepaym', 
and by the ratepayer as PlaintiEE, agaiiist the vfSbry 
uid six of the veetrymen, who had proposed, O' 
seconded, or voted for the resolutions, to reatrti* 
the proposed application of the rates. The state- 
ment of claim did not allege tliat any of the parish 
funds had been applied in the proposed way, but it 
alleged an intentum on the part ti the vestiy so to 
app^ the fonds. No such intention was alleged 
on the part of the other Defendants, and under the 
Act they had no control over the funds. The state- 
ment of claim asked that the individual Defendants 
might pay the costs of the action, but costs wwe 
not asked against the vestry. On a motion for an 
interim injunction against the vestij only, an order 
for a perpetual injunction was consented to, bat 
without costs. The other Defendants delivered no 
defences, and the Plaintiffs moved for judgment 
agajiut them in default of pleading .—Held, that 
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VESTEY— coM^mwecf. 

the individual Defendants were not properlj made 
parties for the purposes of obtaining costs from 
them, and that the action must be dismissed as 
against them. Attorney- Oeneral v. Compton (1 Y. 
& C. Ch. 417) distinguished. 

Whether, if the vestry had been made liable for 
costs, they could have recovered them from the 
members who had induced them to act illegally, 
quaere. Attorney-General v. VESTiiY of Ber- 
MONDSEY - 23 Ch. D. 60, 62 L. J. Ch. 567, 

[48 L. T. 446, 31 W. B. 463, 47 J. P. 453 (C.A.) 

— -— Election of waywardens — Demand of poll. 
See Highway. 11. 

— — Penalty for acting as member of. 
See Metropolis. 3. 

VICE-ADMIEAITY COUBT— Jurisdiction— Suit 
to recover wages. 
See Jurisdiction. 3. 

VICTOEIA— Law of. 

See Colonial Law. 15. 

VOLTJNTAEY CONVEYANCE— GrouncZs for net- 
ting aside — Improper Clauses — Trustee — Appeal 
for Costs.'] Where an action is brought by the 
settlor against the trustees to set aside a volunHUy 
settlement, the Court will not consider the pro- 
priety or impropriety of the clauses, except as 
evidence that the settlor did not understand what 
he was doing; the only question being whether 
the settlor understood what he was doing, and its 
effect on his position with regard to the property. 

Per Cotton, L.J. : — But qtbxre whether tiiis 
applies to cases in which there are persons claiming 
adversely to the settlor. 

Where a settlement is set aside the trustee has 
no claim to his costs as a matter of right, there 
being no contract in existence ; and, therefore, if 
costs are given against him he has no right of 
appeal. Dutton v. Thompson 28 Ch. D. 278, 
[52 L. J. Ch. 661, 49 L. T. 109 (C.A.) 

2. Infant — Bepudiation after o^e.l In 

1840, J., who was tenant in tail in remainder of cer- 
tain lands, and was supposed to be of age,, agreed 
with T., his father, for a re-settlement, under which 
J. was to become tenant for life, with remainder to 
his first and other sons successively in tail male, 
with remainders over in favour of T.'s other children, 
and with the ultimate remainder to T. in fee, in 
consideration of T/s bringing into 'the new settle- 
ment lands of which he was owner in fee, and 
deeds were executed accordingly. In 1850 J. first 
discovered that he was under age at the date of the 
re-settlement, which he thereupon repudiated, and 
in 1852 T. made a new settlement for value of his 
own lands : — Held, reversing the decision of Chat- 
terton, V.C. (9 L. R. Ir. 128), that by J.*s repudia- 
tion the re-settlement of 1840 was rendered void 
ah initio, and the consideration for the settlement 
then made by T. having thus failed, T.'s lands were 
thereby wholly liberate from the re-settlement of 
1840 so as to enable him to give a good title to the 
grantees of 1852. Paget v. Paget 

[11 L. B. Ir. 26 (C.A.) 

8. "-'- Post-nuptial Settlement — Conveyance hy 
Husband and Wife of Wife^s Separate Freeholds, 
and Demise hy Hu^hand of Wife s Separate Lease- 
holds — Subsequent Mortgage hy Husband and 
Wife — SetUemettt held void as against Mortgagee — 



VOLUNTABY CONVEYANCE— co7i<mtted 

27 Eliz. c. 4, 8. 1.] A married woman, having be- 
come entitled under a will to freehold and leasehold 
property for her sole and separate use, joined her 
husband in making a settlement, whereby the hus- 
band and wife conveyed the freeholds,, and the 
husband alone demised the leaseholds, subject to the 
annual payment of a shilling, if demanded, to 
trustees, upon trust for the wife for her separate 
use for life, remainder to the husband for life, 
remainder for the children (if any), with ultimate 
remainder to the wife absolutely. Two years 
afterwards the husband and wife (there being no 
children of the marriage) made a mortgage of the 
property : — Held, that the conveyance by the hus- 
band, though binding on the estate by ttie curtesy 
which he would have had in his wife's freeholds if 
there had been issue, in the absence of any con- 
veyance by her, was not sufficient to raise a con- 
sideration moving from the husband ; and that the 
settlement was voluntary and void under the statute 
as against the mortgagee. Shubmub v. Sedgwick. 
Cbossfield v. Shubmub - 24 Ch. D. 697, 

[49 L. T. 166, 31 W. B. 884 

Conditions of sale — Misleading — Limited 

title. 

See Vendob and Pubchaseb. 1. 

VOLUNTABY WINDING-UP. 

See Company — ^Winding-up. 32, 33. 

VOTE — Company — G-eneral meeting — ^Proxies. 
See Company — Management. 2. 

For Parliament. 

See Pabliament — Vote. 



w. 

WAOEB — Employment of agent to bet. 

See Gaming. 
Lottery. 

See Lotteby. 

" Open and public place." 

See Vagbant Acts. 

WA0E8 — Seamen's. 

See Ship — Seamen. 2, 3. 

WAIVEB — ^Forfeiture of insurance policy. 
See Insubanoe, Life. 1. 

Innkeeper's lien — Taking security. 

See Innkeepeb. 2. 
Objections to title — ^Notice of defects. 

See Vendob and Pubohaseb. 16. 

Of estoppel — ^Pleading. 

See Estoppel. 6. 

WABD OF COUBT. 

See Infant. 3, 4, 8, 9. 

WABEH0U8E CHABGES— Work done on chattel 
— ^Lien. 
See Lien. 2. 

WABBANT — ^Description of offence. 
See ExTBADiTiON. 2. 

WABBANTY — Authority of agent— Measure of 
damages. 
See Pbinoipal and Agent. 5. 

Policy of marine insurance. 

See Insubance, Mabine. 5-7, 8. 



COMPLETE ANNUAL DIGEST 



( 438 ) 



TAXEAITTT— confinnei. 

Sale of goode — Morahantoble quality — 

Pleading. 

See Sai.e ar Goods. 2. 



rian Otctier — -firani fo turn-Riparian LaiuiownfT, 
A riparian ownec caouot, except as against him- 
BelE, confer od one who ia not a riparian owner an j 
light to use tbe water of the stream, and anj user 
bj a Don-riparian proprietor, even under a grant 
from a riparian onaer. is wrongful if it sensibly 
affects the Jow of the water by the lands of other 
ripariim proprietors. Slockpirt WaUrieo'ht Co. v. 
FoiUr (3 H. & C. 300) approved. Obmbrod p. 
TuDHouDEN Joint Stock Mill Co. 11 Q. B. J>. 
[XSB, fi2 L. J. Q. B. US, 81 W. B. Tfi9. 47 J. I. 
[fi32 (C.A.) 

B- Biparian Owner — Non-riparian Oaner 

— Taking Water — So Damage — Injunction.'] 
Tbe owner of land not abutting on a riTer, witfi 
tbe license of a riparian owner, took water from 
the river, and after using it for cooiing certain ap- 
paratus returned it to the river uDdiminished and 
unpolluted: — Held, that a lower riparian owner 
could not obtain an injunction against the land- 
owner eo taking the water, or against the riparian 
owner tbrough whose land it was taken. Xortham 
V. Hurley (1 E. it B. 665) and Sampenn v. Uoddi- 
nolt (1 C. B. (N.S.) 590) distinguished. Kenbit c. 
Obeat Eastern Bailwat Co. 83 Ch. O. 566, Kt 
[1. J. Cih. 608, 48 I. T. 784, 81 W. E. 603. 
[47 3. P. SU 
Larceny — Water in pipes. 

See Cbihdial Law, 11. 
Pollution of stream. 

See Nuisance. 2, 3. 
Bight to supply of, through pipes. 

See Easememt. 3. 
WATEE EATE— Mode of calcolatino—" Gtoii 
£ftimated Heniut " — " llah<able Value " — " Annual 
Value."] By one of the special Acts of a water- 
works compiiy (7 Geo. 4, c. cil. s. 27), it was pro- 
vided that the water-rate was to be payable " ac- 
cording to the actual amonnt of the rent where the 
same can be ascertained, and where the same can- 
not be ascertained, according to tbe actual amount 
or annual value apon which the assessment to the 
poor's-rate is computed." By a later spedal Act 
(15 & 16 Vict. c. civii. s. 46), the waterworks com- 
pany were compelled io supply water to occnpiers 
of dwelling-houses for domestic pnrposea at the 
following rates, vii., " where the ' annual value ' of 
the dwdliug.honse shall not exceed £200, at a 
Tate per cent, per annam on such value not exceed- 
ing £4, and where such 'annual valne'shall exceed 
£200, at a rate per cent, per annum on such value not 
exceeding £a'— D. was the occnpier and the lessee 
for a long term at a ground rent of a house supplied 
with water by the waterworks company :— ffeW, 
reveising the decision of the Queen's Bench Divi- 
sion, that the water-rate must be computed on the 
" gross estimated rental " or " gross value " and not 
on the rateable value as appearing in the poor 
rate assessment of the house supplied with wat^r 
— Semble, that " annual value " as used in 15 & 16 
Vict. c. civil., B. 46, means the rack rent paid by 
the tenant to the landlord. Dobbb d. Gband 



WATER VSTS—conUnved. 

Junction Waterworks Co. - 10 Q. B. D. 88T, 

[M L. J. Q. B. 90, 47 L. T. SOi, 31 W. K. 3M, 

[47 J. F. Se <0.A.> 

[BsrenMdbrE. L, W. a. lSB3,pp. 155, 198, 

49 L. T. Ml, 4B J. P. fi.] 

a. " Vm'di"— "Annual Bent," hoatabeedi' 

mated — Otciier compiAiiidii'g for Bate» — Befairt 
and rniuratwe.] It was provided by a Water Act 
that the charge to be made for the supply of water for 
domestic use shoold be at a rate varying aeeoiding 
to tbs " annnal rent " of the premises sopplied, — 
The Appellant was the owner of certain house* rap- 
plied with water by the Respondents under Use Act. 
The houses were let at weekly rents, the Appdiut 
paying all rates ctiarged thereon, and also for all 
repairs and insurances in respect thereof. He was 
allowed, as an owner, under 32 & 33 Vict, c 41, 
s. i, a deduction of 3U per cent, from the full 
amount of tbe poor-rate which an occupier if rated 
would have paid. — The Bcepondents charged the 
Appellant nitb water-rates calculated on (he fol- 
lowing basis : they multiplied the weekly rents by 
fifty-two and deducted from the amount so arrived 
at the actual sums paid by the Appellant for rates, ' 
ant then charged the water-rates upon the balance : 
^Held, that, in order to arrive at the "annual 
rent " upon which the water-rate was to be com- 
puted, ao allowance shoald be made in respect (rf 
"voids," i.e., houses lying vacant from time to 
time ; and that the actual amount of tJie poor- 
rates and other rates paid by tbe Appellant 
was rightly deducted, but that the Appellaiit was 
not entitled to deduct the fnU amount of the 
rates which an occnpier if rated would have pud ; 
! nor the amount which he pud for repairs ajid in- 
j surancea. — Meaning of the tenns " ammal rent " 
. and " annua] value " discussed. DoMis v. Eluifftld 
I Waleruxn-kt Co. (tupra) followed. Smith v. Bib- 
311NURAU (Mayob Of) - 11 Q. B. D. IBG, 

I [GS I. J. K. C. 31, 40 L. T. Sfi, 81 W. B. 783, 

[47 J. P. 6*6. 
ItATEBWOEZS OOKPART— ifeter. Cost of— 
I Supply of Water for Bath — Waterworla CUauei 
I Act*, 1647 (10 <t 11 Viet c. 17)and 1863 (26 * 27 
Via. e. 93, 1. 14.] The S. Co, supplied water for 
' (infer alia) private baths, which were supplied by 
the Co. keeping the water in their mains at high 
pressure, and the consumer connecting his bath 
with the main, and drawing water therefrom as 
. required, Tbe S. Co, was authorised to receive 
I payment for the water used in such baths by 
I measure, and not by rate : — Held, that the con- 
I Eumer was bound to supply, at his own cost, some 
automatic self -registering meter, and by it, or some 
other equally accurate method, to record the 
qoantitj of water taken. SheMeUi WaUfncorJa v. 
Carter C8 Q. B. D. 632, 51 L. J. M. C, 97, 30 W. B, 
S69. ^16 J P 548; distinguished. SHsmELD 
Waterworks o BiniiHAH - 52 L, 3. Ch. 624, 
[43 L. T. 604 

S Supply of " Pure and Wholeioine " 

Water — Contamtnalton from Leaden Pipei — Dele- 
tenoaa Effect cm Consumer — Waierwork* Clauses 
Act, 1847 (10 * 11 Vtct 0. 17), I. 35.] The 
Defendants were empowered by a special Act (32 
I & 33 Vict c cs ), incorporating the Waterworks 
Clauses Act of 1847, with the exception of csitain 
I provisions, to supply water for domestic use within 
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WATERWORKS COMFAHY— ixm^inuecl. I. WILL— ANKXnTY_con^mtte^ 

the limits and from the sources described in their trix directed that the first jear's rent of certain 
Act. — By s. 66 of the special Act the defendants lands, and, if necessary, the second half -jear's rent 
were entitled to prescribe the material to be used accruing next after her decease, should be applied 
for service-pipes by persons supplied with water, in payment of so much of her debts, &c., and of 
and by bye-laws the Defendants prescribed that her legacies, as her personalty should be insufficient 
the material might either be lead or cast-iron, to pay. She then gave certain annuities, not to 
Leaden service-pipes were, upon the application commence till all (i.e. debts and legacies) should 
of the landlord of the Plaint&E's house and of the be paid. By a codicil, giving certain other annui- 
Plaintiff, laid down by the Defendants from their ties and legacies, and devising the lands subject to 
mains to the house at the expense of the landlord the annuities, the testatrix directed that all her 
and the Plaintiff. — The service-pipes when laid legacies should be paid out of the rents before any 
belonged to the consumer of the water supplied of the annuities should become due, except two 
through them. — By the Waterworks Clauses Act, annuities to A, and B., which were to become 
1847, 6. 35, " the undertakers shall provide and payable immediately after her decease. The lands 
keep in the pipes to be laid down by them a having been sold, and their proceeds proving insuffi- 
supply of pure and wholesome water, sitecient for cient to pay the debts, legacies, and annuities in^ 
the domestic use of all the inhabitants of the full: — Held, (1) That the direction in the codicil' 
town or district within the limits of the special as to the annuities to A. and B. did not alter the 
Act, who shall be entitled to demand a supply, priority of the several annuities inter se, but only 
and shall be willing to pay water-rate for the the time at which these two annuities were to 
same." — Water which was pure and wholesome in begin ; and that, upon payment of the legacies, 
the mains of the Defendants was supplied by them all the annuities, including those to A. and B., 
to the Plaintiff, but in its passage from the mains became payable in equal priority, and should there- 
through the service -pipes it was contaminated by fore abate rateably. 

the lead, and he, using the water, suffered from (2) That the annuities, other than those to A 

lead poisoning. He sued the Defendants for in- and B., commenced at the time at which the 

juries sustained from impure and unwholesome legacies ought to have been paid, as distinguished 

water : — Held, that he had no cause of action, from the tune of their actual payment. Ingham 

MiLNESi;. HuDDERSPiELD (Mayobop) [10 Q. B. D. V. Daly - - - 9 L. R. Ir. 484. 

[124, 62 L. J. Q. B. 64, 48 L. T. 897, 31 W. R. 588 

(Afltoaed by C. A., W. N. 1888, p. 179, 68 L. J. 2. Income Tax—Payment to be made 

Q. B. 12, 82 W. R. 265.) *^ clear " and without " Deduction for the hgojcy tax, 

8. Supply of water for domestic purposes or any other matter, came, or thing wliatever "— 

—Fixed hath— Extra chargcji A Waterworks Annuity held free of Income Tax— Res Judicata 

Co. were empowered by their special Act to supply —Order directing Payment without declaring 

water for domestic purposes at specified rates, and Hights—'* Until further Order "—Leave to ap- 

it was provided that '• domestic purposes " should peal.li Testator du-ected trustees to stand possessed 

not include baths, wash-houses, or public purposes, oi residuary real and personal estate upon trust 

&c. '.—Held, that the Co. was not entitled to make to pay thereout to his wife, during her life, such 

an extra charge, beyond the ordinary rate, for a an annual sum as, together with the income of a 

fixed bath in a private house. Weaver v, Cardiff settled fund of £10,000, should produce to her " a 

(Mayor of) - - 48 L. T. 906, 47 J, P. 699 clear annual income of £1500." He gave several 

jj^^g legacies and annuities, and towards the end of his 

See Water Rate declared that " no deduction shall be made 

T, , , , , T* *e . 1 . . from any of the legacies given by this my will, or 

Rateable valu^Beneficial occupation. ^ ^^ ^^^^ by ^^^ ^^^^ ^^ieTeio, for the legacy 

oee rooR Kate. 7. ^^^ ^^ g^^y Q^Yier matter, cause, or thing whatever." 

WAY — " Defect in condition of " — Obstruction. An administration suit having been brought, an 

See Master and Servant. 5. order was made in 1861 that the trustees of the 
Highway. will should repay to the widow certain sums which 

See Highway. had been deducted from her annuity by mistake 
Right of— Obstruction— Action to restrain— ^or succession duty, and that they should pay her 

Pleading. ^^til further order an annuity of £1500 free of all 

See Practice— Pleadings. 5. deductions except income tax ; but no express 

WATWARDENS-Election of-Demand of poU. ^^^^^jfiS^jl^"^^^ XHt^Hf Jn^^wJ'^rf 

<> TT II *^ was acted upon until loo2, when a petition was pre- 

' sented by the widow asking that the income tax 

WILL :— which had been deducted mig:ht ''be paid to her, 

TT ^^^^^'^^' and that in future her annuity might be paid 

II. Charge op Legactt. free of income tax i—Held, by Bacon, V.C, that 

ni. Condition. ^jje widow was entitled to receive from the trustees 

' V* I^^N^'^^^^'"^^- a clear annuity of £1500, without any deduction 

V. Incorporated Documents. therefrom on account of income tax : 

vS* M^^^ Trust. But held, by the Court of Appeal, that the order 

VU. Mistake. of jggj amounted to a declaration of the right of 

TY * ^^^^^^^'^^ (xift. the widow to receive the annuity free of all deduc- 

IX. Revocation. tions except income tax, notwithstanding the words 

I. WILL — ANNUITY — Commencement of— Pay- "until further order," and that the matter was 

ment of Legacies — Priority — Abatement.'] A testa- res Judicata and could not now be reconsidered : — 
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I. WILL— AKVUITY— continued. U, WlUr— CHASES 07 LEQACY—Legcusy-^ 
Held, also, that considering the lapse of time leave Whether charged on BeaUy—Admneemeni (Mwe 
ought not to be given to appeal from the order. —Quarduin.'] A testator bequeathed to each o£ 
The order of Bacon, V.C., was accordingly his executors £100, but directed that, if they de- 
reversed, clined to act, the -same should merge in the residue. 
Qwere, whether, if the matter had not been res He bequeathed to his wife and A. annuitie? o< £200 
judicata, the decision of the Vice-Chancellor was and £150 respectively, charged on portions of hi» 
correct. Peaketh v. Mabhiott 22 Ch. D. 182, realty, and legacies of £200 and £150 respectively. 

[62 L. J. Ch. 221, 48 L. T. 170, He gave to his younger children legacies with in- 

[81 W. B. 68 (C.A.) terest thereon till payment, and appointed C, their 

_- «T «T ^ ^ nr'J guardian, whom he directed to receive, and Bip6^ 

, ,8- Income Ti^- Trustees to pay Wife for their maintenance, education, and advancemS, 

*'cUar yearly sum —'^ Free from aU deductions ^ q g^ould think expedient, the income of^ 

and abatements whosoever, ] Testator declared j j^g ^^ ^^^^ minority ; and he empoWaed 

that his trustees shoidd stand possessed of his q^^ ^^j^^ by charge or mortgage of his wliya 
residuary estate, and directed them out of the ^ion of the legacies not exce^g £500 i<^ 

T^L^ ^^^'^ J^^'^'^v ^}^ ""^^^ yeajly sum ^^ancement of any younger chUd. He created a 

of £600; for life if she should reinam his widow ^^^ term in certkii of his lands, to secure the 

but if she should marry again an annuity of £100 annuities, and directed that the term should cease 

'?il^nn°^*]'^?.nn'"*^l^^^^' *^®^'^/'l''''*^^^ ^^eu the truste thcrcof were satisfied; and he 

of £600 and ilOO, as the case may be, to be paid ^^^^^ ^ j^ ^^^ ^^^ ^^ ^^-^^^ ^^ y^ 

free from all deductions and abatemente whatso- g^^^i^y to his eldest son. The will also cont^ed 

ever." By a codicil an annuity of £1000 was ^ ^^^ ^hat, in the event of any of the younger 

given m heu of £600 -Held, that the annuity was ^^^ becoming entitled to the testator's reityTtiie 

not given free ^^om income tax. Gleadow^. legacies both original and accruing, bequeathed to 

Leetham 22 Ch. D. 269, 62 L. J. Ch. 1^, ^iSi or them should be divided aSongst the other 

L48 L. T. 264, 81 W. B. ab» younger children. By a codicU the testator be- 

4. Insufficient Estate — Tenant- for-life queatiied to his eldest son a pecuniary legacy over 

and Remainderman.'] G., by her will, after giving and above the bequests made to huu ia the will, 
pecuniary legacies and annuities, gave her residuary and charged upon the whole of the testator^s free- 
personalty, " subject to the bequests thereinbefore hold and personal estate, in priority to the annuities 
contained," to W. for life, witn remainders over, bequeathed by the will : — Held, that the legacies 
The income of G.'s estate proved insufficient to to the testator's younger children were not charged 
satisfy both annuities and legacies, but it appeared on his realty. GrevtUe v. Browne (7 H. L. Gas. 689) 
from the chief clerk's certificate that if the annui- distinguished. James v. Jones 9 L. B. Ir. 489 

ties were provided for by purchasing Government Annuity charged on personalty as well as 

annuities, there would be a small surplus after realty, 
paying the legacies :—fleW, that this could not g^ Will— Annuity. 5. 
be done, the proper course, as between tenant for —-▼»▼ #uv<>m-rmTA«r r, • -a . t 
Ufe and remainderman being to apply the income, ™. WILL — COTOITIOK — De^we— Fee strnple 
as far as it would extend, in satisfying the annuities. Estate — Proviso determining Estate on Bank- 
any deficiency being made up by having recourse ruotcy— Repugnancy.] A testator devised a free- 
from time to time to the capital. Bulioer v. Astley '^^^^ estate to the use of his daughter, « her heirs 
(1 Ph. 422, 435 ; 13 L. J. Ch. 329, 8 Jur. 523) dis- and assigns, for her separate use, " subject, never- 
tinguished. Be Grant. Walkeb v. Martineau theless, to the proviso hereinafter^ contamed for 
[62 L. J. Ch. 662, 48 L. T. 937, 81 W. E. 708 determimng her estate and interest m ihe event 
*■ I /^i T> 7 therem mentioned. In a subsequent part. of the 

0* Ferpetual— Charge on Fersonalty €u ^m ^^s a proviso that in case his said daughter 

well as BeaUy.] A testator bequeathed " to S. should at any time be declared a bankrupt, then 
£100 per annum for ever, to F., the chUd of S., ^nd thenceforth the devise thereinbefore made to 
£200 per annum for ever, the above charges to be he^ gh^^d i,e void, and the premises should thence- 
payable out of my whole property : the remainder fo^h go, remain, and be to the use of her cHldren : 
I leave, share and share ahke, between my sister E. jg^d, that the devise did not operate as a con- 
and my meces ; and after givmg several legacies, ditional limitation, and that the condition in the 
the testator s will proceeded, " I leave my personal proviso was void for repugnancy ; and accowUngly 
property m L. to the above-named S. I leave all that the daughter was entitled to the property for 
the rest of my personal property to my above- ^n absolute estate in fee simple. Be Machu 
named sister and nieces :----£rcW, that the annm- pi (jh. D. 838, 47 L. T. 677, 80 W. B. 887 
ties were charged on aU the testators real and « et^.^ u- i- a t a» 

personal estate, And were perpetual annuities, and . *• Forfeiture on Alt^um-Acceleratum 

that the annuity of £200 wis payable, after the of»^>ewentlAmttaUon»-Wanto/Partte»-8uU 

death of F., tS her admin.st^tor out of the *" •^9«*'!' /'T f T' ,^><^»f P"?**?? «« Cbm- 

personalty. Taylor v. MaHindaU (12 Sim. 15) V^f™^* % Jud^ure Aa-Mu^ure Ad, 

followed. JoTi^ t>. BiOHABDS 11 1. B. Ir. 878 F^'-i'f r^ij^"-'^'^?'?' 1875, Order XF/.,r. 13.] 

i-ii t r^'tj. e -J J. 1 Specified freeholds and leaseholds were given by 

Charge of— Gift of residue to class. ^^ ^ trustees upon trust to permit the rents to 

See Will— Construction. 9. ^ye received by H. for life, and after his death to 

Charge of, upon land — ^Action to recover. convey to his children on their attaining twenty- 

See Action. 2. one, with a proviso that if H. charged or incum- 

Perpetuity. bered the property, the gift to him should be 

See Will — Invalid TuubT. absolutely forfeited, and that in such case tiie gift 
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in &vour of his children should at once take effect, 
and be acted upon by the trustees as thereiobef ijre 
directed. H. by a memorondum in writing, in 1 869, 
charged his life estate id favour of W. W. shortly 
afterwards, on hearing of the clause of forfeiture, 
and before he had taken anj benelit under the 
charge, repudiated the security and obtained an- 
other security from H. In 187* the trustee of the 
will, by leave of the Court in an administration 
suit, filed a bill against persons who were in pos- 
Bession of the property under a. title derived from 
a lessee of H., to mate them account for the rents. 
H. had no children -.—Held, by Fry, J., and by the 
Court of Appeal, that the memorandum of charge 
produced a lortciture of the life interest of 11., 
althongh W, bad never claimed any benefit tbcre- 
nnder, and had afterwards disclaimed it, and al- 
though H. had no children, so that there were no 
pereons to take under the gift 
Ht" ■ ■■ " • ■ 

claim - , . ^ 

in respect of which a bill in equity could not for- 
merlj have been maintuned, a decree could be 
made after the Jadicatnre Acts came into operation, 
inasmach as s. 22 of the Act of 1873 provides that 
the Court shall have the same jurisdiction in pending 
suits as if they had been commenced in the High 
Court of Jostice. Hdrbt v. Hhiist 21 Ch. D. STB, 
[Bl L. J. Ch. T2B, 46 L T. S90, SI W. K. 327 (C.A.) 

3. Beitruint of Murriage-^Bedtietion in 

Share □/ EitaUJ] A gift over, operating as a 
general restraint npon marriage, is void as agunet 
public policy, althongh the gift over is not intended 
1o effect an absolute u>rf eitnre, but only a redaction 
iu the amount, of tlie legacy. Be Bellamy. 
PicKAUD o. HoLBOYD - - SB L, T. 312 
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Iiilfreet.^ Under a gilt by A. to his wife of £10,000 
" afterwards to go io the understated residuary 
legatee E.":— .^U, that the legacy of £10, 
was given to the wife absolntely, nut that int«rest 
upon such legacy did not begin to run until after 
one vear from the testator's death. Be Pebct. 
Ptitdi V. Pebcy - 24 Ch. D. ei6, 49 L. T. 6S4 

2. " According to the Stoekt."] A testator 

gave the income of a trust fnnd to his wife for hei 
life, and subject thereto the fund was to be held in 
trust for such of his cousins (the children of four 
deceased annts and two deceased unclee of the 
testator named in the will) living at the deter- 
mination of the wife^ life interest, aad such issue 
then Lving (if any] of his said cousins then dead 
as, either before or after the determination of such 
life interest, should attain twenty-one, or should 
die under twenty-one leaving issue living at his, 
her, or their death, to take (tf more than one) in 
a course of distribution according to the stocks, and 
not according to ibe nnmber of individuajs. At 
the time of the death of the tenant for life there 
were living one consin of the testator (a child of 
one of the uncles named in the will), and children 
and other issue of fifteen deceased cousins (children 
of the other uncle and of the four aunts named in 
the will):— HeM, that the words " according to the 
stocks," applied to the descendants of cousins, and 
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to the cousins themselves, and that the fund 
divisible into sixteen shares. Aobtnion v 
Shep)ieTd(* D. J. & S. 120) preferred to Giimn v. 
Fither (L. B. 5 Eq. 1). Be Wilson. Fabkeb v. 
WmsER - - - - 24 Ch. D. SH 
- Ambiguity — Poto( Evidertce of Con- 
iemporaneo'at Didaration by TeilatTix,^ A tes- 
tatrix made a will bequeathing " The sum £10.00 " 
(sib) :— Held, that only £1000 passed hy it. Evi- 
dence of a contemporaneous declaration by the 
testatrix as to the ameont rejected. Baker v. Ebb 
[llL.B.Ir.8 

4. BeqiKtt — " Great Nephe.iBi, the Sons of 

hit deceased Nephew T. O. A. — Legitimacy — 
DomieiL'] A bequest of personalty in an Gn^ish 
will to tne children of a foreigner must be con- 
strued to mean to his legitimate children, and by 
international law as recognized in this conn^ 
those children are legitimate whose legitimacy ia 
eslAblishcd by the law of their fathers domicil. 
Accordingly, where a testator bequeathed personalty 
to his "great nephews the sons of his deceased 
nephew T. G. A.," and T. G. A. was domiciled in 
Gnemsey ;— flflid, that a son of T. G. A. bom 
before wedlock, but legitimated according to the 
law of Guernsey by the subsequent marriage of 
T. O. A. with that eon's mother, was entit^ to 
share with the sons of T, Q, A. bom after the 
marriage in the testator's bequest. 

Observations on Se Ooodman'i Tnatf (17 Ch. D. 

aee, so l. j. ch. 425. a l, t. 527, 29 w. b, ssej 

and flojes V. Bedole (1 H. & M. 798). BeAKDKos. 

Andbob f. Andbos - - 24 Ch. S, 637, 

[S2 L. J. Cli. 798, 49 I. T. 133, 32 W. E. 80 

B. BequMt "to A. and the heirs of hii 

body m eqtuU propotiioni.'] Where a testator 
bequeathed the mterest of his residnaiy personalty 
" to W. and the heirs of his body in equal propor- 
tions . . . and, in the event of W. dying during 
the life of S. without leaving heirs of hui body? 
gave the interest to S. for life, and, "at the de- 
cease of S., W., and the heirs of his body," directed 
the residnarv estate and interest to be accumulated 
for charitable purposes ; — Held, that the gift mnst 
be construed as a gift to W. absolutely, lie Bab- 
seb'b Trusts - 62 L. J. Oh. MB, 48 L. T. 578 

6. Bmne»t U> Bavghler to be sufefed if 

ihe iKTvived TeOaior (o (Ae Truet» of her Settle- 
metti— Death of Daughter in Tettator's Lifetime 
kamng Inue liuing at. hit Death — WiOt Act 
I (1 Viet. c. 2t>), e. 33.] A testator gave his residuary 
I persona] estate to hra children in equal shares, and 
I directed that the share of his daughter, Mrs. B., 
' if she survived him, should be subject to the trusts 
of her marriage settlement and paid t« the trustees 
thereof. Mra, B. died in the testator's lifetime, 
but left children surviving him. Her husband 
having taken out administration to her he claimed 
her share:— ffeW, that under s. 33 of the Wills 
Act, Mrs. B. must for all the purposes of the will 
he taken to have survived the testator, and that 
the share must be paid to the trustees of the 
marriage settlement and not to the administrator. 
Be Honk's Tbusts - - 22 Ch. D. 639. 

[B» I. J. Ch. 296, 48 L. T. 266, 31 W. B. 376 

7 Beqatut to F. H. S. ay\d S. 8. Share 

and Share alikr.. "and after the deaeoM of tU 
raid F. H. S. iiad li. S. to their Children iltare 
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and share aUke^ and to their Heirs for ever.^ A 
testatrix bequeathed personalty in trust for A. B. 
for life, and after his decease for his issue, and on 
failure of his issue to F. H. S. and B. S. share and 
share alike, ^^ and after the decease of the said 
F. H. S. and R. S. to their children share and share 
alike, and to their heirs for ever." F. H. S. died 
without having had issue, B. S. survived him and 
died leaving children, and A. B., who survived 
them both, died without issue. 

Upon a petition by the children of B. S. for pay- 
ment out of a portion of the trust fund which was 
in Court: — Udd, that, upon the authorities, the 
bequest must be construed as a gift after the re- 
spective deaths of F. H. S. and B. S. to their 
respective children, and that there having been an 
absolute gift to each of them in the first instance 
only cut down in favour of his children, in the 
events which happened the fund was divisible in 
moieties between the representatives of F. H. S. 
and the children of B. S. Be Hutchinson's 
Trusts - 21 Ch. D. 811, 51 L. J. Ch. 924, 

[47 L. T. 678 

8. " Children ""— Illegitimate Child— Gift 

to Children of BeceoMd Person.'] A testatrix 
bequeathed to A, "the eldest daughter of my 
deceased daughter S., my gold watch." And she 
bequeathed other property to trustees " in trust for 
such of the children of my said deceased daughter 
S. who shall attain twenty-one, absolutely, equally 
share and share alike, the shares of such of them 
as shall be daughters to be for their sole and sepa- 
rate use." S. had two legitimate children, a son 
and a daughter, and she had also an illegitimate 
daughter, who was the person spoken of in the will 
as "A., the eldest daughter of S.": — Held, that 
there was a sufficient indication of an intention 
that A. should be included in the description of 
** the children of S." Re Humphries. Smith v. 
MiLLiDGE - - 24 Ch. D. 691, 49 L. T. 694 



9. 
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Besidue to Class — Period for ascertaining CUiss, 
and for Distribution.'] H., by his will, gave his 
residuary realty and personalty to trustees upon 
trust for sale and conversion, and to pay certain 
annuities to his wife and children respectively out 
of the income arising therefrom. The testator 
then directed his trustees to stand possessed of the 
balance upon the trusts thereinafter declared, and 
then directed that, if anj of his children should 
die in his lifetime or afterwards, without having 
acquired a vested interest in the said income or 
trust moneys, leaving any child or children, then 
such lastrmentioned child or children should take 
the same share of the said income as his, her, or 
their deceased parent would have been entitled to 
(if living) ; and from and after the determination 
of the interests in the said trust property therein- 
before limited and given, upon trust to divide the 
same between and amongst the whole of the testa- 
tor's grandchildren in equal shares per capita^ as 
and when they, being sons, should attain the age 
of twenty-one years, or, being daughters, shomd 
attain that age or marry, for their own use and 
benefit absolutely : — Held, that there could be no 
distribution of the capital until the death of the 
last surviving annuitant, and that all the children 
who were then in existence would be entitled to 
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share equally. The surplus income was directed 
to be accumulated until turther order. Be Hiscoe. 
HiscoE V. Waite - - - 48 L. T. 610 

10. Contingent Gift — Bight to Interim 

Income till happening of Contingency.] A testator 
devised his residuary real estate to trustees, on 
trust to pay the rents to his wife for her Ufe, and 
upon her death to apply the rents for the main- 
tenance of his daughter, and to accumulate the 
surplus, and on the daughter attaining twenty-one 
to pay to her the accumulations and tne future in- 
come for her life, and upon her death on trust- to 
convey the residuary real estate unto and equally 
between all and every her child and children who 
should live to attain twenty-one, as tenants >in 
common in fee. But in case his daughter shoaM 
die without leaving any child or children who 
should attain twenty-one, then on trust to convey 
the residuary real ^tate to such person or persons 
as the daughter should by deed or will appoint. 
And by another clause the testator bequeathed his 
residuary personal estate to the same persons as 
trustees, on the same trusts as those declared of 
the real estate except the clause as to maintenance 
and accumulation. The will contained no disposi- 
tion of the income of the realty or the personalty 
during the suspense of vesting. 

The daughter survived liie testator and his wife, 
and died leaving an only daughter, who was an 
infant. The testator's daughter had, by her wUl, 
exercised the power of appointment in favour of 
other persons, in the event of her leaving no child 
who should live to attain a vested interest under 
the trusts of her father's will: — Held, that the 
testator had in effect mixed up the whole of his 
property in one mass, and that the rule in Genery 

V. Fitzgerald (Jac. 468) applied, and that conse- 
quently the interim rents oi the real estate, until 
the happening of the contingency, as well as the 
interim income of the personalty, must be accumu- 
lated, and follow the destination of the corpus. 
Be DuHBLE. Williams v. Murrell 23 Ch. D. 

[860, 62 L. J. Ch. 681, 48 L. T.661, 81 W. B. 606 

11. " Cousins.**] The term " second 

cousins " : — Heid, to denote not merely persons 
standing in that relationship strictly spes^ing, but 
also first cousins once removed. Drylie's Factor 
V. BoBERTSON - - 9 C. of 8. Cos. 1178 (So.) 

12. D^t — Locality — Domicil — Onerous 

Lega^yy — Bight of Legatee to disclaim — Covdingent 
Specific Lega^yy — Bight to Income before happening 
of Contingency.] A testator resident in England at 
the time of his death bequeathed to his son '* all 
his estate and effects in Mauritius." At the time 
of his death the purchase-money of real estate in 
Mauritius sold by him to persons residing in that 
island was due to him. He was not domiciled in 
Mauritius : — Held, that this debt was included in 
the bequest of his property in Mauritius. When 
by a will two distinct legacies are bequeathed to 
the same person, one of them being onerous and 
the other beneficial, prima facie the legatee is en- 
titled to disclaim the onerous legacy and to take 
the other. If, however, onerous property and bene- 
ficial property are included in the same gift, i^ntna 
fa4iie the legatee cannot disclaim the onerous and 
accept the beneficial ; he must take the whole gift. 
or none of it. But this prima fa^'e rule may be 
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rebutted if the will manifests a sufficient intention 
of the testator to the contrary. Ghreen v. Britten 
(42 L. J. Ch. 187; 27 L T. 811) foUowed. 

The interim income subject to the interim bur- 
den of a contingent specific legacy until the hap- 
pening of the contingency falls into the residue of 
the testator's estate, or goes to his next of kin, as 
the case may be. Guthbie v, Walrond 

[23 Ch. S. 678, 52 1. J. Ch. 165, 47 1. T. 614, 

[81 W. B. 285. 

13. Description of Devisee — ** Hushaiid " — 

Divorce,'] A testator devised property to his 
daughter for life, and after her death in trust for 
*' any husband with whom she might intermarry, 
if he should survive her for his life.** The daughter 
married the defendant, and was divorced from him 
on his petition, and he married again and survived 
her : — Edd., that the defendant was entitled to the 
property devised for his life he Bullmore {or 
Bulmore). Bullmore v. Wynter 22 Ch. D. 619, 
[52 1. J. Ch. 456, 48 L. T. 309, 81 W. B. 896. 

[47 J. P. 373 

14. Description of Legatee — Legacy given 

for particular Purpose — Gift of Annuity to Wife 
dunng Widowlwod — Invalid Marriage.'] A tes- 
tator by his win gave the proceeds of sale of his 
residuary estate to trustees, on trust to pay to his 
wife E. C, within one month after his decease, a 
legacy of £200, and in addition thereto to pay to 
his said wife, ** so long as she shall continue my 
widow and unmarried, an annuity of £300, com- 
mencing from the date of his decease, " or other- 
wise in lieu and in substitution of the said annuity, 
at the option of my said wife, if she shall prefer it, 
a legacy of £2000. And I direct that the provision 
hereby made for my said wife shall be in lieu and 
satisfaction of any dower or thirds to which she 
might be entitled out of my estate." After the 
date of the will the marriage was, in a suit in the 
Divorce Court institut-ed by the wife, declared void 
ah initio, on the ground of the impotency of the 
testator. He di^ without altering his will: — 
Beld, that the late wife was entitled to the legacy 
of £200, but that she could not claim the annuitv 
inasmuch as she, never having been in law the 
wife of the testator, never could be or continue his 
widow, and the annuity was therefore given for a 
period which could never come into existence : — 

Held, also* that she could not take the £2000 
which was given in substitution for the annuity to 
which she was not entitled Observations on 
Bishton v. Cohb.{5 My. & Cr. 145). In re BoD- 
DiNGTON. BoDDiNOTON V. Clarlat 22 Ch. D. 597,' 
[52 L. J. Ch. 239, 48 L. T. 110, 81 W. B. 449 
[Affirmed by C. A., W. N. 1884, p. 12.] 

15. Description of Legatee — Married Wo- 

man, Annuity to. if she survive A. ; " so long a« she 
continues unmarried " — Divorce of Annuitanf] 
Where an annuity had been bequeathed to A. and his 
wife B., jointly, and. if A. predeceased B., to B., 
" so long as she continues unmarried " ; A., aftor the 
date of the will, obtained a divorce from B. on the 
ground of her adultery, and predeceased B., who 
did not marry again. Hi'ld, that B. was entitled 
to the annuity so long as she remained unmarried. 
Be Boddington (supra), and BiiUmore v. Wynter 
{xntjra) distinguished Knox v. Wells 

[48 L. T. 655, 31 W. B. 559. 
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16. Description of Legatee — ^*' t?ole and Un- 
married."'] A testatrix, by her will made in 1860, 
bequeathed a fund to trustees, on trust to pay the 
income to her husband for his life, and on his death 
to divide the fund into four equal parts, and, as to 
one of the parts, " upon trust to pay the same to 
J. H., spinster, if she be then sole and unmarried, 
but, if she be then married," the testatrix directed 
her trustees to pay the income of the fourth part 
to J. H. for her life, for her separate use, and after 
her death to hold it on trust for her children. In 
June, 1878, the testatrix died, and her husband 
died in April, 1883. In April, 1861, J. H. married, 
and in November, 1878, a decree absolute was 
made for the dissolution of her marriage. There 
were three children of the marriage. J. H. did 
not marry again: — Held, that the words "then 
sole and unmarried" meant "not having a hus- 
band " at the time of the death of the tenant for 
life, and that, in the events which had happened, 
J. H. was absolutely entitled to the one-fourth 
share. Be Lesingham's Trusts - 24 Ch. S. 708, 

[49 L. T. 236, 82 W. B. 116. 

17. Direction to Executors to carry on Trade 

— Benunciation by one Executor -Implied Power to 
Mortgage — Assets employed in Trade.] A testator 
directed that his business should be carried on by 
his executors, and appointed his wife and S. exe- 
cutors. S. renounced probate. The testator had 
traded on premises of which he was seised for a 
freehold estate. These were not devised to the 
executors. The testator had deposited the title- 
deeds of the premises with his bankers by way of 
equitable mortgage. The widow continued to 
carry on the trade, for which purpose she obtained 
a further advance on the security of the deeds, 
which remained with the bank : — Held, that the 
direction to carry on the business was given to the 
executors virtute officii, and that all powers incident 
thereto were capable of being exercised by the 
acting executrix ; but that the freehold premises 
were not assets employed by the testator in the busi- 
ness at the time of his death, so as to impliedly 
authorize the executrix to mortgage them for the 
purpose of carrying on the business, and that there- 
fore the deeds were not a valid security for the ad- 
vances made after the testator's death. MNeiUie 

V. Acton (4 De. G. M. & G. 744) distinguished. 
Devitt v. Kearney - 11 L. B. Ir. 225. 

[Beversed by C.A.] 

18. Direction to Trustees to block up a 

House for Twenty Years — Declaration of Intestacy 
—■Wills Act (1 Vict, c, 26), s. 3.] Testatrix de- 
vised a freehold house, yard, garden, and outbuild- 
ings, to trustees and their heirs, upon trust to block 
up aU the rooms of the house (except four rooms in 
which she directed that a housekeeper and his wife 
should be placed in occupation), and the coach- 
house, for twenty years; and subject thereto 
upon trust for a devisee in fee. She directed her 
trustees to visit the house and premises once in 
every three months to see that lie trusts were 
effectually carried out, and declared that if any 
trustee should neglect or refuse to carry out the 
trusts aforesaid, any real or personal estate given 
or intended to be given to him by the will should 
go to the persons therein named absolutely: — 
Held, that there was an intestacy as to the twenty 
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bnildiuge. Bbown n. Burdett - 31 Ch. S. 667, 
[isa L. J. Ch. fi3, IT L. T. B4 

19. Execalorii Deniie— Devise in fee, wiO, 

miBf rodded exeinitory Devise. — The testator devised 
to R. and J. freehold property, " aa tflnimts in Mon- 
mon, share and share aliie, and in theii respective 
praportions to their children, or according to tbeii- 
willB.' At the date of the will R had no children, 
but J. bad ;— H«M, a gift in fee simple to K. and 
J. as tenants in conunon, with a superadded exe- 
cntorj devise at the death of each of them fo his 
children or to bis devisees, and not a gift to the 
children together with their parents, nor a devise 
of an estate UU. Rule in WHd'i cate (6 Hep. 17) 
distiogniahed. Be Bdckuasteb's Estate 

[47 1. T. 614 

BO. Exeetiloru Devite— Gift for Ufe—Gifttt, 

Children living at the Time of the Deeeate of Tenant 
for lAfe rrr therefifter to be bom — Contingent Jte- 
moinder.] Testator gave an estate to his wife Bliia- 
beth and her assigns for her life, and aff«r her decease 
ttnto all and every the lawful children of bis son 
William living at the time of the decease of his 
wife Elizabeth or thereafter to be bom, in equal 
shares as tenants in common ; — Held, that this was 
an executory devise, and that the children bom 
after the death of the tenant for life were entitled 
to shore equally with those bom before her death. 
pTockenbury t. Oiblxma (2 Ch. D. 417) and Re 
T^hmere and Ll(rad (18 Ch. D. 524, 45 L. T. 551) 
observed upon. Miles v. Jabvis S4 Oil. D. 633, 
[SS L. J. Ch. 796, 49 I. T. 162 

31. Exoneration — Bequeil of Leaiekolde . 

nAject to Xortga^et-^Direction in WiU to dii I 
charge other JncuinVancea.} B., who died in 1S74, 
bequeathed by his wilt three leaseholds to his wife, I 
and directed that, if, at his death, there should be 
any incumbrances on leasehold (A), they should be 
paid off. At the time of his death leasehold (A) 
was oninciunbered, but the other two were subject 
to mortgages : — HM, that the direction as to (A) 
did not raise the implication that the other lease- 
holds should not be exonerated oat of the testator's 
general personal estate. Ee Bull. Catty v. Bull I 
[49 L. T. S9B, 31 W. B. HG 

22. Gift over— " Dealhr\ Atestatorleft 

legades to three persons, and if any of them died 
their share was to go to the others. One of the 
legatees and the testator died at the same instant ; I 
— Beld, that " deatli " must, according t« the Ordi- ! 
nary rule, mean death in the testator's lifetime, i 
and that the legacy of the legatee so dying became | 
pai^ of the residue. Re Ellioit, Elliott v. 
Shith ' - 23 Ch. D. ase, fi2 L. J. Ch. 322, 

[iS L. T. 37, 31 W. B. S36 

88. Heirloomt — Contingent future Tnte- 

retth-Transmistibility— Tenant in Tail—Periimal 
Eitale — Veiling.^ A testator by his will directed 
that his books and plate should be considered as 
heirlooms and should pass with bis real estate in 
the same manner as if they were an estate of 
inheritance at Common Law, and shoold so con 
tiuae annexed to his said real estate as long as the 
law would permit, to be inherited bv the several 
persons who should succeed thereto , and he devised 
and bequeathed all his real and ri^siduary personal 



IT. WILL— OOFBTBUOnOB— conHnueJ. 

estate to tmeteeg upon trust for B. C. for life. Mid 
aft«[ the decease of B. C. for his first and otiier 
sons successively in tail male, and in default of 
such issue upon trust for Henry C, the eldest son 
of J. C, for life, and after his decease for his first 
and other sons snecessirely in tail male, and in 
default of such issue upon trust for " the next 
eldest son of the said J. C. who shall surriTO tbe 
said Henry C" for life, and after his decease upon 
trust for " iha first and other sons of the body of 
the said next eldest son of the said J. C. who ^latl 
survive the said Henn^ C." successively in tail 
male, and in default of such issue npon tmSt for 
bis, the testator's, own right heirs. B. C. and 
Henry C. died without having married. J. C. died 
in testates lifetime. George was the next eldest 
son of J. C, who snrvived Henry. F. J. C. was 
the eldest son of George, and the first tenant in 
tail under the settlement, and he died an infant in 
the lifetime of H, C. and of Henry C. :— fleW, that 
notwithstanding the death of F. j, c. before it 
could be known wbetber his father would survive 
Heniy C, or whether there would be any issue 
male either of R. C. or Heniy C, the heiriooms 
and residuary personalty vested absolutely in the 
legal peisonsl representative of F. J. C. Bogg v. 
Jone* (32 Beav. 45) distinguished. Be CnEsewzu. 
Parkin v. Chgbswell - - 21 Oh. O. 102, 

res I. J. Oh. TM, 40 L T. aeo 

24. — " Hein "^SuintiliUionary Qifl of Per- 
eimally to a Clati '^ or their Hetra" — "Surviving."'] 
Where a testator bequeathed personal estate in 
trnst for his wife and sister for life, remainder, after 
payment of certain legacies, to be divided amongst 
I " the surviving sisters or sister of my wife or their 
heirs": — -HeW (1) that "sorviving" meant sur- 
viving the testator; (2) that, the gift to heirs 
being Bubstitntionary, " heirs " indical«d the statu- 
tory neiit of kin, and not the heirs as peraoitm 
daiignalx. Smith v. Sutcier (10 Ch. D. 113, 
4g L. J. Ch. 136, 27 W. R 281) distinguished. 
Neilam v. Moi.ro C*l L. T. 209, 27 W. B. 936) 
followed. Re Standard. Stannabd v. Burt 

[52 L. J. Oh. 3SS, 48 I. T. 660 

36. Legacy to Executort for core an. 

trouble— Beeidue undisposed of-^Ho Next of-Kin, 
H., by her will, gave realty and personalty to A 
and B. upon trust for conversion and payment of 
her debts, legacies, Ac, gave the ultimate rendue 
of her said realty and personalty equally between 
A. and B. for their own use and benefit ahaolntaly. 
and appointed them her executors and tnisteee. 
By a codidl, after reciting the residuaiy gift to 
A and B., she revoked it, and substituted thaefor 
a legacy to each of £500 for his trouble in acting 
as an executor and trustee of her will. H. died 
leaving no heir-at-law or next-of-kin : — Beld, that 
the Crown was entitled, as against the eiecutaa, 
to the undispoeed'Of residuary personalty, and also 
to the proceeds of the conversion directed by the 
will, for on the face of will and codicil there was 
an intention that each executor should l«ke £300 
uid no more. Rt Hudson's (Maby) Tbcstb 

[Sa L. J. Ch. 789, 48 L. T. Se3, 31 W. a. 7» 

28. Life Eetate by JinpIvtatKtn.} By a 

marriage settlement, a trust fund was sottled in 
trust for A. (the wife) for life, and after her dtMh 
to pay the income, during her husband's life, M 
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she should by will appoint, and, in default of her lifetime or by will after her decease " : — Hddj 

children, then (in the events which happened) in that under these words the widow took an absolate 

trust for A.'s appointees by will, and, in default of interest in the property unfettered by any trust in 

appointment, to her next-of-kin. A., by her will, favour of the children. Lambe v. Eamen (L. R. 

appointed the fund, after her husbandls decease, 6 Ch. 597, 40 L. J. Ch. 447, 25 L. T. 17"), 19 W. R. 

" but not to affect the income thereof during his 659) ; Re Hutchinson and Tenant (8 Ch. D. 540, 

life," to five out of her six next-of-kin :—fleW, 39 L. T. 86, 26 W. R. 904); Cumick v. Tucker 

that A.'s husband took no life estate by implication. (L. R. 17 Eq. 320); and Le Marchant v. Le 

WooDHOUSE V, Spurgbon - 62 L. J. Ch. 826, Marchant (L. R 18 Eq. 414, 22 W. R. 839) 

[49 L. T. 97 conunented on. Be Adams and Kensington 

27. Life estate— Devise to wife " with right Vestry - 24 ^ D. 199, 62 L. J. C^ 768, 

to use, sell, or otherwise dispose of same, and L** *•• *• *"'» ** ^* *• *^ 

income and increase thereof, according to her own 88, RdeoM of Debt — Debtor appointed 

will and pleasure, during her lifetime. And so Executor.'] A., by parol, let certain mills to his 

much of said estate, with the increase, income and son B. at a rent payable each August. In 1879 

proceeds thereof, as might remain unexpended and B. represented to A. that the business had fallen 

imdisposed of by her at her decease," was given by off, and that he could not make any profit if he 

the testator to others :— fleW, that the wife took continued to pay the rent, and A. then stated he 

only a life-estate. Stuart v. Walker would charge him no more rent till further ar- 

[89 Amer. B. 811 (U.S.) rangement. A., by his will, confirmed by a codicil 

28. Life Estate-Gift to two Persons or m 1881, gave aUhw prcyerty in equal shares am^^^ 

Survivor '^durihg her or thdr lifetime^ C, by ^ children, and directed that no legatee should, 

her will, gave alfher estate to her two sisters, and, ^J ^J<J?« 9^ ^? ^^ her bequ^t, be exonerated from 

on the death of either, « to the survivor for her any debt due to t^tator at his death, and entered 

sole use and benefit during her or their natural ^S^ s^ch legatee m testator's books, and A. 

lifetime":— ITeW, that the testatrix gave only a fPP?^^?; ^^J^^^ of uVl ' ^^ ^^ '""iT^P" 

life estate to her sisters, and that there was an ^^}>^^ ^^^h^or ""^v* x . 5®? J>"^ ^l ^- ^P 

intestacy as to the reversion. Watson v. Watson ^ ^^ 1/76. In the testators books ttie rent 

'' r^iv j^ p^ 268 ^^ entered against B. down to August 1879, and 

_- _.-_..* -Bt -^ kx -l\ \ ij. none since then : — Held, that, as the circumstances 

, 29. Xye Estate or Fee.) A t^tor left sj^owed an intention on the part of the testator to 

to M., E., and R, the whole of his property dunng forego his claim to the rent after August 1879, B. 

their joint and several Lyes, subject to legacies and was not liable to any rent after that date. Hamil- 

annmti^, and added : « In leaving my property ^qn v. Todd - - - 11 L. E. Ir. 178 

to my 3 meces, as co-heirs, it is my wish that if « - « ./. -r >t^^ ^ t^ ^ t 

my ^and-nephew C. conducts hiiself to their ^ f^ T"/^^*-^ Legaey^Gtft to ExecttUn^ 

satisfLtion, that the (sic) should leave him the \ *^*°' bequeathed to his executors £300, 

property I now leave to them." C. died in the "^^S^ ^P^^ certam premises, and also a policy 

lifetime of M., E., and R. There was no evidence f msurajce, and, after giving certain specific 

that he did not conduct himself to their satisfaction. }^JS^^^^ bequeathed aQ the residue of his estate to 

E. having died:-JTeZ<2, that M. and R. were ^ executors upon tarust to sell aU his property, 

entitled t5 the testator's realty for their lives only. " ^^^^ *^* ^T^'?¥vx® specifically devised," ^d 

Moore v. Fpolliott - 11 L. E. Ir. 206 (C.A.) ^ P^^ .^Tfv * ^.^^^*« f ^4 certain legacies. He 

^ ^ bequeathed the residue of his property, ** save that 

30. " Mmeif of which J am possessed "] hereinbefore specifically devised," after payment of 

C. made her will in the followmg words: "Heave debts and legacies, upon trust for such of his 

one-half of the money of which I am possessed to brothers and sisters as should survive him, and he 

my sister A., and the remainder to be equally bequeathed to each of his executors (by name) 

divided between my sisters B. and C, and after £50 :— JTcW, that the executors were beneficially 

them to their children"; and died two days after- entitled to the legacy of £300 and the insurance 

wards:— JTeW, that the whole of the testatrix's policy. Caruth v. Parker - 11 1. B. Ir. 18 

personalty passed by. the wiU. Re Cadogan. «, « -^ r t» .j » .n 

CadoganVPalagi - - 82W.E.57 ^ ^85. --— ^pect^ Wcj^-i^^ 

_, -n .* Ti'j^TT' r^.-A testator by his will, after directmg his executors 

. Sr' "77^ .i^**^Tr . ?? ? . Ve«ting'-atft to pay aU his just debts and funeral and testa- 

^.r*"^^-CP7^*'^;;Tr"*^"^i^r£f*'^^ ^^*y mentary expenses, and giving pecuniary legacies 

G^ft and Words of Gift over.] The rule that the to mdividuab and to charities, gave all his personal 

Court wiU lean to a construction which will give estate and effects of which he should die possessed, 

portions to all of a class of children who may live g^iA which should not consist of money or securities 

to require them 18 not confined to settlem^ts, but for money, to E. A. Robertson absolutely. And 

^tends also to wills. Jackson y Dover (2 K. & U. he gave and devised all the rest, residue, and 

^oi^®^ q^^?t^?*.,?^^®a/; m^JS? remainder of his estate, both real and personal, to 

[21 Ch. D. 806, 01 L. J. Ch. 851, 47 L. T. 161, hig executors upon certain trusts ; all the legacies 

[81 w. A. 188 to be free of legacy duty ; the legacies for chari- 

32. •- Precatory Trust.] A testator gave table purposes to be paid exclusively out of such 

and devised all his real and personal estate unto part of lus personal estate as might lawfully be 

and to the absolute use of his wife, her heirs, appropriated to sudi purposes and preferably to 

executors, administrators, and assigns, "in full any other payment thereout:— IfcW, affirming the 

confidence that she will do what is right as to the decision of the Court of Appeal, that the legacy to 

disposal thereof, between my children, cither in E. A, Robertson was not specific, and not exempt 

Q 
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from the psTment of the pmuniaiy legacies. 
BoBiaTBON t>. Bboadbeni - S A^. Om. 81S, 
[SB V. B, MS (H. L., E.) 

36. — StAitiititimud or Original Oift—Gift 
to" aU Vie children 0/ M," who teat dead, " or in 
etient of deeeiae io their deicendanta ' — Child of 
one of the, CIom who predeceaied ST. not entitled to 
aftare.] Testator by will beqaeathed &11 bia sbare 
in an estate in Barbadoes " to all the children of " 
hu deal departed file's sister M. H. M., " or in 
event of decease to their desccndanls share end 
share alike." M. H. M. had six children, of whotn 
five were living at the dat« of the will and at the 
death of the t^tator, and one had died prior to the 
dato of the will leaving isane an onlv daughter ■.— 
Hdd, following ChristopherKm v. Naylor (1 Mer. 
320), that the issue of the chdd of M. H, M. who 
■was dead at the date of the will, was not entitled 
to a ehars of the propertj, but tjiat it went to the 
five children of M. H. M. who snrvived the testator. 
Be Webbteb's Estate. Widoen v. tSsLia 

[83 ClL D. 787, SS L. J. Oh. 7S7, U L. T. SU 

S7. IWnpOe Boad Sonde— Beat Secu- 
rity.'] Specific bequest of all moneys, stocks, funds. 



real and leasehold Bccuritj' 
gages of turnpike road tolls, and mortgages of 
turnpike road tdli and toll-houses, were mortgages 
on real secnritj, and came within the exception io 
the bequest. CATOniiaH v. CATENmeH 

[84 Oh. D. 6M, le I. T. eM 

88. Ute df^ared by Deed infavota of A. 

" <i6»oiuteI« "— .Jpptrfiiiment hy WiUof"Betiduary 
Legate of any Proveriv I may die poiefeeed af 
and not otAerinae aixpoted of —SoliciUyr taking 
poaible Benefit under DinoeitioH of Clienl'i Pro- 
perty.'] In 1S56 0,, a solicitor, by a voluntary deed 
conveyed realty to trustees (of whom the Defendant, 
his son-in-law, was the survivor) and their bein to 
the use of 0. for Ufe, and after bis death in trust 
to manage it for the use of the settlor's daughter 
H. until she should be mairied Or attain twentj- 
one ; then in trust for M. for lite, and after her 
death in tmat for her first and other sons, in order 
of seniority; with remainder id default of such 
issue, to tiie settlor's four sons successively, in tail ; 
and on failure of issue of the sons, to hia daughter 
B. "absolutely." On the next day 0. mode his 
will, by which, after the recital, "having hereto- 
fore disposed of al! my property," he gav - - 



pecuniary legacy only, and appoiDted thi 
tendant " residuary legatee of any property '. 

and not otherwise disposed of. 



jerty I may 



fendaot, bitoself a solicitor, and who had been in 
partnership with O., and had bound himself on its 
dissalatioil to do O.'s law business for costs not of 
pocket The Instructions for the deed and will 
were token by ths Defendant from the dictation of 
0., who was a competent man of business ; and 
frran the inatructions it was proved that O.'s inten- 
tion was to give the property ultimately to B. in 
fee, but through the inadvertence of the con- 
veyancer, who was also a prasonal friend of 0., 
no words of limitation were inserted in the crea- 
tion of the equitable estates in the deed, the word 
" olwolately " having been adopted from the in- ' 
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atructirats. 0. died in 1B5T. and his will waa 
proved in common form. All his children were 
illegitimate. The sons all died without issue. M. 
died in 1872, leaving a son, who died wiOiout 
issue in 1S78, and on his death the Defendant went 
into poesrasion, his wife B. having died in 186S. 
The heirs ol 0. having brought an action to have 
the Defendant declared a tmstee of the landa for 
tliem:. — Held, (I) that even assuming tlie word 
" ateolutely " sufficient to have given B. the re- 
mainder in fee in the lands, the Crown, and not 
the Plaintiffs, would have become entitled vpon 
her death without issue ; (2) that if she took only 
a life estate under the deed, for want of worda « 
limitation, the Defendant on her death became eo- 
titled to the lands either nnder the residnarj gift 
in the will, or as surviving legal trustee under the 
deed ; and (S) that under the circumstances the 
Defendant had not been guilty of any such default 
or dereliction of duty as O.'s sobcitor in failing to 
inform him of the possible benefits which might 
accrue to himself under the deed and will as would 
bring the cose within the doctrine of Segrave v. 
Kiraan (Beatly, 157} and Bulkely v. W^ord 
(2 CI. and Fin. 102). Lxsaoht v. M'OaA-TH 

[II L. K. Ii. lU (OA.) 
Annuity, Gift of. 

See Will — Amjum. 
English will — Scoteh heritage. 

See Scotch Law. S. 

Bee Will — Invalid Trvbt. 3. 
T. WILL — IVCOSFDRATED DOCUXSHTS — 

Probate — Ina/rporalion of Paperi.'] A testator in 
a codicil referred to one gift as being contained in 
a list of gifts which he had previously depodted 
with bis brother :^HaH, under tie circumstances, 
that the whole list was ihcorporaled by the refer- 
ence in the codicil. In the good* of Daniell (or 
Daniels) S P. D. 14, fi3 L, / P. 23, 48 I. T. 124, 
[31 W. B. 248, 46 J. P. SOS 
TI. WILL — IHTAUD TSITST ^ Bequest for 
founding Ubrary : — Held, not avoided hy direction 
to publish Imoks averred to be atheistical, nor by 
direction that no book shall be excluded " on 
account of its difference from the ordinary or am.- 
ventjonol opinions on science, government, theo- 
logy, morals or medicine " ; the former not being a 
condition precedent, and the latter being a mere 
negative recommendation. Manmebs n, Phila- 
delphia LiBKABT Co. - 39 Amer. S. 741 (C.B.) 

2. Monastic Bodiet—Trutl for — Bonau -. 

Caiholic Belief Act (10 Geo. IV. O- 7), u. 28, 29, 
The prohibition of monastic bodies in the above' 
Act applies to such bodies as settled in the realm 
after the passing of the Act as well as to Ihoee who 
were then residing in it : — ifeU, therefore, that a 
trust for the ben^t of a church belonging to the 
Society of St. Vincent de Panl, who come to Ire- 
land in 1838, having left it in 1690, and who are 
bound by religions or numastic vows, is void. Lis- 
TON V. KuoAK - - 91. B-Ir. UI 

8.—- Ptrpetaity — Charity — Convent — JHosms 
" niottty."'] A testator bequeathed his property to- 
bis wife fM- life; and after her death he empowaed 
his ezecnlois to let bis property ( and as to tk*' 
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profit-rent, he directed " one moie^ " l« be applied 
to the ose of the CoDVHit of L., and onotlier 
" moietj " to be &ppbed to the completioD of tlie 
Boman Catholic church of L., and saother " moiety" 
to be given to the Roman Cailiolic cleigj of the 
L. church, to say masses for his soul, " the several 
moieties to be arranged by the ezecuton." He ap- 
pointed two executors, with power to appoint 
«on " from time to time dm'ing the term of 
i«e, which he described as being for 999 



' Ailii, that the gift coold not be 
a charitable gift ; and, further, that it could not 
be construed as a gift to individual membeTS of the 
conveat. SUiBart v. Green (I. R. 5 Eq. 470) ap- 
plied. Re D^ny's Silale (9 L. R Ir. 226) ; dis- 
tinguiehed. The Court declined to direct an inqniij 
as VI the objects of the Convent : — Held, also, that 
by " moiety " was meant equal pact or share ; and 
that by directing "the several moieties to be 
arrarged by the executors," the testator meant 
that his exeeuton should only have a power of 
carrying out conveniently an equal division of the 
profit-rent, and arranging the parent of the 
shares; and that the gin for completmg the church 
was therefore not open to objection on the ground 
of uncertainty. 

Seld, farther, that the gift tor masses, not being 
charitable, was void, as an attempt to create a per- 
petuity. MosROw e. irCoiiTiu.B 11 1. B. Ir. 236 

4. Perpeiaily — Bemoteneu — Trutl for 

aceumvlalion.'] A testatrix devised realty to trus- 
tees and their heirs, upon trust to retain out of the 
rents a sum of £800 yearly, and, subject thereto, 
she devised the realty to the use of her daughter 
for life for her eeparHte use, with remainder to her 
daughter's son T. for life, with remainder to hie 
first and other sons sncoeesively bom during the 
testatrix's lifetime, for life, vrith remainder, after 
the death of each such sou, to his first and uther 
sons in tail male, with remainder to the sons of T. 
bom after the death of the testatrix, successively 
in tail male, with remainder to her daughter's son 
R. for life, with like remainder to his sons and their 
issue male, with remainder to her daughter's son E. 
for life, with like remainder to his sons and their 
issue male, with like remainders to the other sons of 
her daughter; and the beiis male of the body ol 
each such son, with remainder over. And the tes- 
tatrix declared that her trustees should, during the 
continuance of the limitations given by ber will to 
her daughter and her male issue, accumulate the 
annual sum of £800, and apply the accumulations 
to the discharge of incumbrances on the estate, or 
in the purchase of head-rent£ in perpetoity, or real 
or freehold estates in Ireland, such rents or estates 
to be held on the like trusts, as her real estate :— 
Hdd, that the gift of the annnity of £S00, and 
the tmsts upon which it was given, were void ab 



6, Uncertainty — Devise in tmst to build 

a free school-house, and extend the education of 
poor children : — field, void (or uncertainty. Stoh«- 

STSSBT v. DOTLB - 40 AlBK. R. 781 (TI'BO 

6. Uncertainty — Gift to sxecuton in 

trnrt to "distribnte to sDch persons, socidicB, or 
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institntione, tU they may consider roost deserving";— - 
Htld, void lor uncertainty. NrcHOM v. Ai.i.D» 

[89 Am«T. R. 44fi (V J.) 

Condition subsequent — Uncertainty. 

See Heieuwmh. 
Vn. WILL—inBTiXE—Erroaeoiu Statement of 
FtKl.^ A testator gave a legooy of £7000 in trust 
for his daughter, the wifeof J, ■!,, and her children, 
and after reciting that he had given a bond for 
£3000 for J. T., he directed that what should re- 
main due on the bond at his death sbonld be paid 
out of the legacy. By a codicil made about a year 
afterwards he recited that he had paid the £3001 
and other sums for which he was bound for J. T. to 
an amount exc^iug £51)00 in the whole, and 
directed that if J. T. should not before his death 
ha*e repaid to him £5000 at least, the sum of £5000 
shoold be taken in part payment of the £7000, and 
to that extent he revoked the legacy. It was ad- 
mitted that J. T. had not rep»id the £5000, but Hie 
legatees disputed the fact that the testator had 
paid so much as £5000 for J. T. :— fieW, by Hall, 
V.C, that the legacy must be reduced by £5000, 
for that the legatees could not dispute the state- 
ments made by the testator as to the payments 
made by him: — Beid, by the Court of Appeal that 
the legacy most l>e reduced only by the amount re- 
maining nnrepaid of sums advanced by the testator 
for J, T., and that an account must be directed. 
Be Aird'i EiUUe (12 Ch. D. 291, 48 L. J. Ch. 631, 
41 L. T. 180, 27 W. R 882) not followed. Be 

TATLOb'S EsTiTE. TOMLIS V. Undkrhat 

[Si Ch, D, i»6, IS L. T. SSS (C^) 

3. InameMent AMssfnlion ClauM.] In la 

attestation clause of a third codicil it was stated br 
mistakethat the first codicil was cancelled: — EM, 
that an attestation clause forms no part of a codicil, 
and that therefore the (irat codicil must be admitted 
to probate. Is thb Goods of M. E. J. Atiikboh 

[8 f . s. les, a L, J. r. so, si w. r. wo, 

[17 J. P, 440 

S. Mistake in description of lands devised 

—Parol evidence to correct mistake— When inad- 
missible. JuDT V. OiLBBBT 40 Amw, R. 289 (TS.t.) 
Codicil — Misrecital oi will in — Inconsistent 

dispositions. 

See Will — Hetocation. 3. 
Description of legatee. 

Sm Will— CoMSTKncnoN. 14. 
Tin. TILl — SXSISirABT QIPT — Gift of 
Eetidve exoevl ctrfain Properly — Void BfmetL 
of aatepted Properly — Exerted Prof^^'y Mt<i -a 

nby BettduoTy Gift.] A testatrix gave to 
I. all her personal property except a certain 
wharf which she bequeathed to other persona 
charged with certain debts and annuities. The 
bequest of the wharf failed for remoteness : — HM 
(ofErming the decision of Fry, J.), that the whalf 
fell into the residue, and belonged to C. H. 
Waimnan v. Field (Kay, 507) distinguished. 
Be Bliqht. Blioht v. Habtmoll 93 Oh. D. BIS, 
res L. J. Oh. 6TS, U L. T. 848. 
[31 W. R. 835 (C. A.) 

a. Qift of Betutue tatto and equally 

amonatt all the ChUdren of J. D. mul B- A. lo Ite 
vetted Legaeiet al Tedator'i Dealh— Death of 
B. A. Ufan Tedaior— Children of B. A. w* 
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Vm. WtLI>— SEBISTIAST ailT—eonlimied. 
aUitied — itenduari/ Legatee! iirrinq al Dtalit 
entitled.^ Testator gave ki td-ostees all his estates 
upon tnurt to sell, and directed that the proceeds of 
sale should be put of his persuoal ostato and be 
■ubjeet to the dispositions concerning Iiia reaidiiai7 
estate, and after giviag legacies — one to R. A., and 
another to tbc children of J. D. — he gave the 
residue onto and equalh' amongst all the children 
of his brothei- in-law, J. D,, and the said B. A., 
and directed that the same should be Tested 
legacies at the time of his decease. R. A. died 
before the testator, leaving children living at the 
testator's death. Three children of J. D. were 
living at the testator's death : — Hdd, that B. A, 
would, if living, have taken a share of the residue 
and not his children, and that, as he died before 
the testator, the share which he would have token 
belonged t« the three surviving residuary legatees, 
not as a class with B. A., but under the special 
terms of this wilL Be Feathebstoke'b Tauffrs 
CSS Ch. D. Ill, (2 I. J. Oh. 7B, 17 L. T. S3B, 
[SI W. B, Be 

Z. lacotuidenl Oi/U.] W. B. by his wUI 

made an elabraato disposition of his residue to 
eertsin persons in unequal shares, and then made 
a second rssiduary gift to the same persons, but 
in eqoal shares : — Held, that the first gift was to 
prevail over the second. Bbistow v. Masbfeeu) 
[62 I. J. Ch. ST, 31 W. E. 88 

4. Legaciei given by CodieU " in evbetita- 

Haafor and no( in addiium to " Ltgaciei given 6y 
Will—BendKarg Gift in WiU ta Legateet tn pro- 
jwrtton to (heiT Legaciet.} By C.'s wills legacy of 
£70,000 was bequeathed to trustees in trust for 
S., and another legacy of £80,000 in trust for L. 
The testator then declared that the term " the 
said residuary legatees " thereinafter used should 
be considered to designate all peiBOns therein- 
before named as pecuniary legatees, and be- 
queathed the residue of his estate in trust for 
" the said residuary legatees," to be divided amougat 
them pro Totd in pn^ortlon to the amounts of the 
legacies thereinbefore bequeathed to " the said 
residuary legatees ' respectively. C. aftorwards, by 
a codicil, revoked the legacy of £70,000 above- 
mentioned, and, " in substitution for. and not in 
addition to," the same, bequeathed £80,000 to his 
trustoes upon the same trusts as those declared 
in the will as to the legacy of £70,000, and " in 
the same manner as if they were there repeated ; " 
and, in similar tenua, he revoked the legacy at 
£8o,000 given by the will, bequeathing one of 
£140,000, "in substitution for, and not in addition 
to " the same. Questions having been raised as to 
the shares (if any) of the residuary estato to be 
allotted in respect of the two legacies : — Held, that 
the residue should be divided amongst the legatees 
as if the original legacies had berai of the sums 
mentioned in the codicil.for the effect of the will 
and codicil read together was as if the testator had 
directed that the increased legacies should be read 
M if they were inserted in the will for all pur- 
poses. Se ConBTiCLB. Courtauld v. Cawbton 



— Chaige of annuities — Gift of residue to a 
£ee Will — Cokstbcction. 8. 



Tin. WILL— SKSIDTFABY HITI—omiHmied. 

Eesidua^ legatee — Administration by Court. 

See ExEcuTOB — AoriOHS. 9. 
Trust for conversion — PoetpoBement — Capital 

and income. 

Set APPOBTIONMENT. 2. 

IZ. WILL— BETOC&TIOS— OiiiiGil.} T. M. B. 

tiaving executed a codicU at the foot of his will, 
cat ofi his signature to the will. Upon proof that 
he thereby intended to revoke the codicil the Court 
held that the codicil was also revoked. Ih thb 
Ooone OF Blecelet S P. D. 189, fiS L. J. r. MS, 
[32 W. B. 171, 47 1. F. 663 

2. ■ Codicil — Confirmation of WiU Ity 

Codicil referring In WiS fry Date — Implied Beeo- 
eoiioti of Intermediate OJdisii.] A testator by 
will gave legacies to three of lus daughters, and 
devised and bequeathed his residoarT real and 
j personal estato npon trusts for his wife and chil- 
I dren. By a first codicil in 187S he revoked one of 
the legacies in his will and increased another, con- 
cluding "in all other respects I confirm mj said 
will." By a second codicil, after reciting that be 
was desirous of altering the residoary devise con- 
tained in his will, he made a specific devise, and in 
all other respects confirmed his will. He aftor- 
■ words made a thirdoodicil, by which, afterreterring 
I to his wilt by dote and reciting a promise (o that 
I effect, he directed his tmstoes to grant an under- 
lease of a house to his daughter-in-law, and gave 
his wife o pecuniary legacy in oddition to the 
benefit she derived nnder his said will, and con- 
cluded " in oil other respects 1 confirm mj sud 
will except as altered by a certain codicil made 
thereto in 1878, whereby I revoked a legacy to my 
daughter Mary " : — Held, that the words of con- 
firmation in the first and third codicils were to be 
read as meaning that the testator did not intend to 
alter his general testomentory dispositions further 
than in the specific way mentioned in those 
codicils ; and that the devise in the second codicil 
being clear, no intention to revoke it had been 
shewn with suificient clearness to enable the Court 
to reject that devise. Follftt d. PfrruAij 

[23 Ch. S. 337, SS L. 7. Ch. fi2I, 18 L. T. S6S, 
[31 W. B. 779 



daughter an estate toil in his realty, and on absolute 
interest in his personaltj, and hj a codicil, ofter 
reciting that she would take a life estate in his 
property, with remainder to her issue, he directed 
that the life estate should be for her separate use ; 
gave her a power to appoint a life estate to any 
husband who should survive her ; declared that, if 
she should have more than one son, and her eldest 
BOD should inherit property from other sources of a 
certain value, then her second son should succeed 
to the property given by the will ; and made 
certain gifts over: — Held, affirming the decision 
of Fry, J., that the codicil modified the estates 
given by the will, and that the daughter was en- 
titled to a life estate only, with remainder by 
implication to her eldest sou absolutely, subject to 
I the appointment by her of a life estate in favour 
j of her husband, and to a shifting use in favour 
of a second son. lU Maroitsok. Haooabd e. 
Haooabd « L. T, 1T2, 31 W. B. 2S7 (OJL) 
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IX. WLLL---BXVQCA.T10V— continued. 

4. Revival by Codicil,'] The testator 

made a wiU on the 13th March, 1876, and another 
on the 29th April, 1876, by which he revoked the 
former will, and made some changes in the disposi- 
tion of his property ; and a codicil dated the 9th 
June, 1880, commencing thns, *' 1 make and pub- 
lish this codicil to my will, dated 13th March, 
1876. I cancel the gift of £400 willed to my 
son W., having paid him that amount since I made 
said will": — Held that the codicil revived the 
first will, and that the three documents should be 
admitted to probate. In the Gkx)Ds of Edge 

[9 L. S. Ir. 51d 

Erasure after execution — ^Restoration of words 

erased. 

See Probate. 2. 

Settlement — Codicil. 

See Power. 2. 

WILL — ^Attestation clause. 
See Probate. 6, 7. 

Bequest of leaseholds in Ireland by French 

testator. 

See Administrator. 4. 

Bequest of subscription to Customs Annuity 

Fund. 

See Customs Annuity Fund. 

Bequest to inarried woman. 

See Husband and Wife — Wife's Pro- 
perty, 10, 12. 

Bequest to trustees to purchase land — Deben- 
ture stock. 
See Settled Land Act. 12. 

By married woman — After-acquired per- 
sonalty. 

See Husband and Wipe — ^Wife's Pro- 
perty. 15. 

Covenant not to revoke — Restraint of 

marriage. 

See Covenant. 7. 

Devise of realty contracted to be purchased — 

Vendor's lien. 

See Executor — Administration. 2. 

Execution of. 

See Probate. 1 — 7. 

Gift to husband and wife and third person. 

See Husband and Wife^ — Marriep 
Women's Property Acts.' 5. 

Gift to wife — Covenant to settle after- 
acquired property. 
See Settlement. 1. 

Legacy — Executors withholding payment of. 

See Executor — ^Actions. W. 

1 Lunatic — Ademption. 

See Lunatic. 6, 10. 

Power of appointment. 

See Power. 

Probate. 

See Probate. 

Signature of. 

See Probate. 4, 7. 

Testator's intention. — Life-rent and fiar. 

See Scotch Law. 5. 
Trust for sale — Power of executor to sell — 

Title. 

See Executor — Powers. 



WILL — continued, 

Verbal promise to devise lands — Part per- 
formance. 
See Contract. 14. 

Frauds, Statute of. 3. 

WDf DIKe TIP. 

See Company — ^Winding up. 

WITHDRAW AX — ^Members of building society. 
S^ Building Society. 5, 6. 

WITKESfl— Bankruptcy. 

See Bankruptcy — Examination, 

WOEDB— « About," 

See Ship — Chabterpabty, 4. Vendor 
AND Purchaser. 5. 

"Absolutely." 

See Will — Construction. 38. 

" Accidents of the seas." 

See Ship — Chabterparty. 1. 

** According to the stocks." 

See Will — Construction, 2. 

*• Acquisition of gain." 

See Company — ^Unregistered Company. 

« Action." 

See Practice — ^Parties. 2. 

" Alienation." 

See Husband and Wife — ^Wife's Pro- 
perty. 10. 

** All and every despatch." 

See Ship---Charterparty. 3. 

" Annual rent," *' Annual value." 

See Water Bate. 

" Anticipation." 

See Husband and Wife—Wife's Pro- 
perty. 10. 

^— ** Apprehension." 

See Extradition. 1. 

" At all times of tide and always afloat.* 

See Ship— Charterparty. 8. 

*' At merchant's risk." 

See Ship — Charterparty. 11. 

« Author." 

See Copyright. 7. 
« Beer." 

See Inn — ^Licence. 2. 

" Benevolent*'* 

See Charity, 8. 

« Book." 

See Copyright. 1. 

"BuUding." 

See Covenant. 2. 

*• Cash under control of Court." 

See Practice — Payment into Court 
2,3. 

^— ** Charge or controL" 

See Master and Servant. 8. 

" Charitable." 

See Charity. 8. 

" Children." 

See Will — Construction. 8. 
" Civil proceeding.'! 

See Practice— Costs. 5. 

" Contract." 

See Church Rates. 
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W0KD8 — contintted. 

-^- — r " Damages/' 

See PsAcnoE —Writ. 3. 

"Deatji." 

See WrLL^-CoNSTBUonoN. 22. 

— " Debt owing or accruing." 

See PBAonoE — ^Attachment ov Debts. 
« Defect." 

See Masteb and Sebyant. 4, 5, 11. 

" Dramatic entertainment, place of.*' 

See CoPYBiGHT, • 5, 6. 

" Dwelling house." 

See Parliament — Votafi. 1, 2. 

-i— " Ecclesiastical purposes.** 

See Pari^. 1. 
"Expedient." 

See Trustee Aots. 2. 
" Flagged." 

iSSe Public Hjsalth Acts. 16. 

" Frost preventing loading." 

iSae Ship — Chabtebpabtt. 6. 

" Full time employment." 

See Elementabt Education. 

" Gross estimated rental.'* 

See Watbb Bate. 1. 

"Heirs." 

See Will— CoNSTBUonoN. 24. 

*» Held." 

See Company — ^Windino-up. 6. 
« Husband." 

See Will — Construction. 18. 

" If sufficient water." 

See Ship — Charterpabty. 7. 
" Immediate possession if required." 

See Landlord and Tenant. 2. 
"Incapable to act." 

See Trustee Acts. 2. 
" Injury to property." 

See PBACTrCB--C0STS. 11. 

" Liquidation." 

■See Company— Winding-up. 12. 
"Loading." 

See Ship — Pilot. 2. 

"Locomotive engine." 

See Master and Sebyant. 6. 
" Matter in question in the action." 

See Pbactice— DisoovEBY — Documents. 
5. 
" Maximum speed." 

See Ship — Collision. 7. 

^ Mines and minerals." 

See Landlobd and Tenant. 8. 
" Moiety.". 

See Will — ^Inyalid Tbust. 3. 
" Money of which I am possessed." 

See Will — Constbuction. 30. 
" Narrow channel." 

See Ship — Collision. 1. 
" Necessary." 

Sw Metbopolis. ^1 ; Ship — ^Negessabies. 
" New street." 

See Public Health Acts. 7, 8. 
" Officer." 

See Company — Pbomoteb. 



WOiRD^— continued, 

" Open and public place." 

See Vagrant Acts. 

"Owner." 

See Public Health Acts. 13. 

" Party to the action." 

See Pbacticb — Discoyeby — ^Documents. 
IL 
Pbactice — ^Discoyeby — Interroga- 
tories. 3. 

" Perils of the sea." 

See Ship — ^Bill of Lading. 7. 

** Person aggrieved." 

See Tradb Mask. 4. 
" Person having superintendence entrusted to 

him.*' 

See Master and Seryant. 7. 

" Persons interested." 

See Partition Suit. 2. 

** Place of dramatic entertainment." 

See Copyright. 5, 6. 

" Pleading." 

See Practice — Motion for Judgment. 2. 

— "Port." 

See Ship — Chabtebpabty. 10. 

" Proceeding continued." 

See Pbincipal and Surety. 3. 

" Proceeds of sale." 

See Bankbuptcy — ^Assets. 1. 

" Profits." 

See CoNTBACT. 8. 

"Promoter." 

See Company — ^Pbomoteb. 

" Prompt despatch." 

See Ship — Chabtebpabty. 9. 

" Proper outgoings." 

See Railway Company. 10. 

Property." 
See Bankbuptcy — ^Assets. 2. 

Property recovered or preserved." 
See Solicitob. 12, 13. 

. " Public trade." 

See Landlobd and Tenant. 12. 

" Public works of paving." 
See Highway. 7. 

" Purchaser." 
See Descent. 

" Rabbit-holes." 

See Ground Game Act. 

"Railway." 

See Master and Seryant. 12. 

" Rateable value." 

See Water Rate. 1. 

" Real security." * 

See Will — Construction. 37. 

" Reasonable dispute as to^^iJCiUty." 
See Ship — Seamen. 

" Reasonable ex( 

See Bill ofJU^^Bestrainino Sale. 

** Regular turn. 

See Ship — O^^^^u^xtteiPAXSY. 12. 

•* Rent having nckj money ^ue," 
See CoirvEYAltLf^ffsm Aor. 3. 
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WOBM— continued. 
— " Salary or income." 

See Bankbuptcy — ^Assets. 2. 
" Second cousins." 

See Will — Constbijction. 11. 
"Seizure." 

See Insubanoe — Marine. 6. 
" Separate use." 

See Husband and Wipe — Mabbied 
WoMENS Pbopebty Acts. 2. 
Settlement. 1. 

** Shop." 

See CJovENANT. 8. 
-5 — *♦ Sole and unmarried." 

See Will — Constbuction. 16. 
" Street." 

See Public Health Acts. 15. 
"Suing." 

See Husband and Wipe — Mabbied 
Women's Pbopebty Acts. 3. 
" Suit or other proceeding." 

See Chabity. 3. 
" Sunday." 

See Inn — Licence. 6. 

" Supply of pure and wholesome water." 

8ee~ 



u 



Watebwobks. 2. 
Surviving." 
See Will — Constbuction. 24. 
^ Take." 

See Lands Clauses Act. 9. 
" Tavern." 

See Covenant. 8. 



WORDS— continued. 

•* Testamentary expenses." 

See Executob — Actions. 15. 
" Trader." 

See Bankbuptcy — Tbadeb. 
" Trial." 

See Pbactice — ^Evidence. 9. 

" Tributary." 

See FiSHEBY. 3. 

" Unforeseen circumstances." 

See Ship — Chabtebpabty. 1. 

" Until further order." 

See Will — Annuity. 2. 
" Voids." 

See Watebwobks. 2. 
" Width of new street." 

See Public Health Acts. 7. 
" Working expenses." 

See ^Utlway Company. 10. 
" Workman." 

See Masteb and Sebvant. 14. 

" Wrongful act or default." 

See Ship — Mebchant Shipping Acts. 3. 

WRECK— Removal— Liability of Harbour Autho- 
rity. 

See Docks and Habboubs. 2. 

« 

Sunken — Collision — Harbour Master. 

See Ship — Collision. 9. 

WRIT OF STTMHONS. 

See Pbactice — Wbit. 
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AGBICUIiTITRAIi HOIiDINGS. 



Kow ready, demy 8vo,, cloth, 15$. ; cash price (post free), 12«. 6d. 

THE 

AGBICDLTDRAL HOLDINGS ACT, 1883, 

^ND OTHER STATUTES, 

BELATI»a TO 

DISTRESS, EBPLBVIIJ", NOTICE TO QUIT, Etc., 

WITH A 

Concise Summary, and Eighty-five Forms, being Forms of Leases, 
Substituted Agreements, Awards, Notices, &c., 

AND AN APPENDIX CONTAINING' THE GROUND GAME ACT. THE REPORT OF THE 

ROYAL COMMISSION ON AGRICULTURE, ETC. 

By J. M. LELY, Esq., 
Editor of <^Woodfa'l's Law of Landlord and Tenant," and 

E. EGBERT PEARCE, Esq., 
Barristers-at-Law. 



« Tbi^ is by far the most elaborate treatise which has appeared un this Act. . « . The book begins with 
a c>ar and able history and summary of the law nnder the new Act. Then follows thi* Act itself. . . . Next 
we have * supplementary Acts.* ... the forms, eighty-five in number, fullow. . . . There is a fall Index. 
The book is impressed with every sign of care and deliberation, and shows great familiarity with the 
(tuttJect. Those who are often concerned in questions between landlurds and tenants and require more 
light upon the Act than is supplied by itself, should not be without this book." — Law Joumai. 

** This is one of the best works in this Act which has yet appeared. It is not too bulky, and is in a 
handy shape and readable print. The authors have not wandered off either into abuse or landaHon of the 
policy of the A<:t, but have confined themselves to interpreting its provisions and pointing out legal diffi- 
culties and shortcomings.'* — Law Times. 

** All agricultural landlords and tenants should fortify themselves with a work of this clsss. Primarily 
it is intended for the legal profession, but considering that the arbitrations provided f<Hr by the Act will 
frequently be carried out without legal assistance, the editors have endeavoured throughout to make use of 
language perfectly intelligible to unprofessional readers. . . . The work will be of great value and service 
to all — lawyers, landlords, land agents and tenants— whom it may affect or conoem. "'— Western Morning 
Newt. 

Just published, roy.il Svo., cloth, 178. 6(2. 

THE JUDICATURE ACTS AND THE RULES OF 
THE SUPREME COURT, 1883; 

By the late FEEDEEIO PHILIP TOMLMSON, M.A. of Trinity College, 
Oambiidgei and of the Inner Temple, Barrister-at-Law. 



EDITED BY R. T. REID, Q.O. 






A special feature of this work is that where a new rule exactly followB the 
old, where the rule is quite new, and where there are eerhai or 
clerical alterations, each is clearly indicated. 

** The present publication will bear favourable comparison with any of the many books vrhich the new 
rules hMve called forth. To those desirous of comparing the new rules with the old, and learning the 
cIuBges in practice which the former have made, Mr. Tomlinson's work will prove specially useful. By 
means of in$reniously devised marginal strokes and number«, one learns at a glance whether the rule now 
in force is wholly new, a material modification of the old, a slijiht modification, or an exact survival. Some 
excellent explanatory notes are also incorporated. . . . The plan of the work has been well carried Ottt."— 
Law Times. 

'* In a gracefully written preface, Mr. Beid tells us that 'hardly anything beyond the task of revisioQ 
remained to be done when the author's unremitting labours were closed by his death,' and adds, * All I ask 
of the profession is that they will debit any shortcomings in the work to me, and credit its merits to the 
memory of my brother-in-law.' In the melancholy circumstances attending the production cf ihe book we 
are more than ready to do the latter, and we may add that we see no occasion to do the former." — Law Journal. 
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In one volume, demy 8vo., cloth, price ip, 6d, 

A TREATISE ON THE 

LAW OF JOINT STOCK COMPANIES, 

COMPRISING : r 

THE COMPANIES' ACTS, 1862 and 1880« 

AND THE RULES AND ORDERS ; 

with practical forms for the use of coimpanies. 
By henry HURRELL, 

Of the Western Circuit and Inner Temple^ 

AKD 

CLARENDON G. HYDE, 

Of the Oxford Circuit and tke Middle Temple ; Barristers-at'Law, 
GPWIONS OF THE PRESS. 

*' The work comprises, in a rcdkiable and agreeable form, a good deal of information which will be of 

service to persons connecM<£ with companies The appendix contains, among other things, a 

good set of articles of association/' — Law Times, 

" The aim of the joint authors has been to collect the general law upon each particular branch of this 
many-sided subjiect, together with such general directions and useful forms as are occasionally requisite 
for general ptftctice. Each branch is treated with admirable fulness of information. . . • • The work, 
which has a capital index, should be a standard reference on the innumerable points of difficulty connected 
with joint-stock enterprise. To directors and others associated in general management it should be of as 
mcrch value as to the legal profession." — Citizen, 

Demy 8vo., cloth., 12s. 6d. 

LIFE INSURANCE (the Law of) with a Chapter on Accident 

Insurance. By Charles Crawley, M.A., of Lincoln's Inn, Esq., Barrister-at-Law, and Fellow of 

Downing College, Cambridge. 

" The Saturday Beview^ of October 7, winds up an exhaustive review by saying : *' Onr high opinion of 

the care and tbougiit which has been bestowed upon this work by its author is sufficiently apparent fiom 

the above remarks, and we will only add that it well merits perusal by any one who may have to deal with 

the important subjects of which It treats." 

*' A carefully compiled manual, bringing the law of life assurance. ,■ , . down to the present day, and 
promises to be very favourably received." — Finance Chronicle, 

New Edition, complete in One Large Volume, royal 8vo., £2 12s. 6d. 

FEMBERTON ON THE JUDGMENTS AND ORDERS OF 
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